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Title  3 —  Proclamation  6915  of  September  9,  1996 

The  President  America  Goes  Back  to  School,  1996 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Education  is  the  foundation  of  our  economy  and  society  as  we  stand  at 
the  dawn  of  the  21st  century.  Education  provides  every  American  with 
the  tools  to  make  the  most  of  their  own  lives  and  to  seize  the  tremendous 
opportunities  of  economic  growth  and  change.  Education  also  passes  along 
to  our  young  people  the  most  fundamental  American  values:  family,  respon¬ 
sibility,  and  community.  To  make  the  next  century  another  American  cen¬ 
tury — and  to  help  all  of  our  commimities  to  become  prosperous  and  strong — 
more  parents  and  community  members  must  become  involved  in  improving 
our  local  schools  and  colleges.  Better  education  is  everybody’s  business. 
When  families,  educators,  and  communities  work  together,  we  can  truly 
build  a  bridge  to  a  better,  stronger  21st  century. 

The  Aunerican  people  want  the  best  for  their  children.  Our  schools  should 
be  safe,  disciplined,  and  drug-firee  environments  where  parents  are  involved 
and  children  can  learn.  Our  educators  and  administrators  should  continue 
to  aim  for  the  highest  standards  of  academic  excellence  and  professional 
accountability.  Together  we  must  rebuild  the  Nation’s  schools  for  the  21st 
century.  We  must  make  the  investments  needed  to  allow  our  children  to 
learn  about  the  computers  and  technology  that  are  the  building  blocks  of 
the  future.  We  must  make  college  more  accessible.  We  must  expand  public 
school  choice  and  competition.  And  we  must  make  it  easier  to  move  horn 
school  to  work. 

Children  are  our  greatest  natural  resource:  Although  they  are  only  20  percent 
of  oiur  population,  they  are  100  percent  of  our  future.  From  safe  schools 
to  better  training  for  our  teachers,  from  raising  standards  in  om  schools 
to  increasing  financial  aid  for  college  for  middle-income  and  working  fami¬ 
lies,  from  literacy  for  children  to  retraining  for  adults,  we  must  ensure 
that  all  of  our  children  get  a  chance  to  fulfill  the  American  Dream. 

I  urge  all  Americans  to  be  meaningfully  involved  in  their  local  schools 
and  colleges  and  to  make  a  commitment  to  support  educational  improvement 
throughout  the  year.  I  applaud  the  Partnership  for  Family  Involvement  in 
Education,  a  joint  effort  involving  the  Department  of  Education  and  more 
than  700  schools,  family  organizations,  community  groups,  religious  commu¬ 
nities,  family-oriented  businesses,  and  the  men  and  women  of  our  Armed 
Forces,  for  sponsoring  “America  Goes  Back  to  School:  Get  Involved!’’  I 
hope  that  this  observance  will  foster  grass-roots  support  for  better  education 
by  engaging  parents,  educators,  and  community  groups  as  active  partners 
in  strengthening  schools  and  strengthening  families.  When  Americans  come 
together  as  a  community,  we  can  make  real  progress.  By  taking  a  more 
active  role,  we  as  a  Nation  will  raise  our  expectations  for  l^th  our  children 
and  ourselves. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  8  through 
September  14,  1996,  as  a  time  when  America  Goes  Back  to  School.  1  invite 
parents,  schools,  community  and  State  leaders,  businesses,  civic  and  religious 
organizations,  and  the  people  of  the  United  States  to  observe  this  week 


IE 
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with  appropriate  ceremonies  and  activities  expressing  support  for  high  aca¬ 
demic  standards  and  family  and  community  involvement  in  schools  and 
colleges,  and  to  continue  their  active  involvement  on  behalf  of  America’s 
children  throughout  the  year. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-six,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 

(FR  Doc.  96-23548 

Filed  9-11-66;  8:45  am]  ’ 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart52 

[FV-e5-328] 

United  States  Standards  for  Grades  of 
Frozen  Okra 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  is  adopting  as  a 
final  rule,  with  change,  the  provisions  of 
the  interim  final  rule  that  amends  the 
existing  U.S.  standards  for  Frozen  Okra 
by  removing  references  to  trimmed 
pods.  This  ^ange  will  allow  producers 
of  frozen  okra  the  option  to  pack  whole 
and  cut  okra  without  trimming. 

EFFECTIVE  DATE:  October  15, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R  Rodeheaver,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agricultrire, 
room  0709,  Sou^  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456, 
Telephone  (2)  720-4693. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  the  United  States 
Standards  for  Grade  of  Frozen  Okra  (7 
CFR  Part  52)  to  improve  grade 
standards. 

The  standards  are  effective  under  the 
Agricultural  Marketing  Act  of  1946  as 
amended  (7  U.S.C.  1621-1627), 
hereinafter  referred  to  as  the  Act. 

The  USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  irreconcilable  conflict  with  this 


rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  Agricultural  Marketing  Service 
has  certified  that  this  action  will  not 
have  a  significant  economic  inipact  on 
a  substantial  nvimber  of  small  entities, 
as  defined  in  the  Regulatory  Flexibility 
Act,  (5  U.S.C.  601  et  seq.],  because  it 
reflects  current  marketing  practices.  In 
addition,  these  standards  are  voluntary. 

A  small  entity  may  avoid  incurring  any 
additional  economic  impact  by  not 
employing  the  standards. 

Further,  no  additional  costs  are 
expected  to  result  from  this  action  for 
pr^ucers  and  benefits  derived  from 
this  action  may  be  passed  on  to 
consumers. 

The  American  Frozen  Food  Institute 
(AFFI)  petitioned  for  emergency  relief 
from  a  requirement  in  the  United  States 
Standards  for  Grades  of  Frozen  Okra. 

AFFI  is  a  trade  association 
representing  over  560  food  industry 
companies  that  accoimt  for  over  90 
percent  of  frozen  food  production  in  the 
United  States. 

The  frozen  okra  industry  requested 
that  USDA  revise  the  grade  standards 
for  frozen  okra  so  that  producers  of 
frnzen  okra  will  have  the  option  to  pack 
whole  an  cut  okra  without  trimming  and 
still  meet  the  requirements  of  the  United 
States  Standards  for  Grades  of  Okra.  The 
U.S.  grade  standards  are  voluntary 
standards.  However,  there  is  widespread 
use  of  the  standards  for  frozen  okra  in 
contract  requirements. 

When  the  United  States  grade 
standards  were  first  issued,  okra  was  cut 
by  hand.  With  the  advent  of  mechanical 
harvesting,  the  techniques  of  harvesting 
have  changed.  Also  processing 
equipmentkincluding  electronic  sorters, 
has  improved  the  qu^ty  such  that  the 
frnzen  okra  industry  can  control  quality 
more  effectively  without  extensive 
handling. 

Moreover,  AFFI  stated  in  its  petition 
to  revise  the  standards  that  since  the 
frrozen  okra  standards  were  last  revised 
in  1969,  new  varieties  have  been 
established  which  leave  the  stems 
edible  and  tender  when  harvested  with 
pods  of  the  desirable  length  for  freezing. 
AFFI  noted  that  all  other  forms  of  whole 
okra  including  fresh,  pickled,  etc.,  are 
marketed  imtrimmed. 

AFFI  also  stated  that  the  cost 
associated  with  trinuning  frozen  whole 


okra  was  approximately  $.0625  per 
pound  of  okia.  Based  on  1994  United 
States  production  of  65,114,000  pounds 
of  frozen  okra  sold,  trimming  okra  costs 
U.S.  processors  of  frozen  okra 
approximately  $4,069,625  each  year. 

AFFI  claimed  that  in  the  time  it  takes 
to  revise  the  frozen  okra  standard 
through  ordinary  channels,  frozen  okra 
processors  could  incur  costs  of  more 
than  $8  million. 

Based  on  all  the  information  received, 
USDA  revised  the  grade  standards  by 
amending  the  product  description  in 
§  52.1511  and  §  52.1512,  Styles,  in  the 
United  States  Standards  for  Grades  of 
Frozen  Okra.  Also,  in  §  52.151 7(c)(5)(i), 
“apparent  imtrimmed  pods”  was 
removed  from  the  standards  as  a  defect 
since  it  no  longer  applies. 

'*No  additional  costs  are  expected  to 
result  from  this  action  for  producers  and 
benefits  derived  from  this  action  may  be 
passed  on  to  consiuners.  This  change  is 
expected  to  facilitate  marketing  of 
frozen  okra. 

The  interim  final  rule  became 
effective  when  it  was  published  in  the 
Federal  Register  (60  I^  62708)  on 
December  7, 1995,  with  a  30-day 
comment  period.  In  response  to  the 
interim  fi^l  rule  the  only  comment 
received  was  from  AFFI,  which  agreed 
with  this  revision. 

This  action  will  finalize  the  interim 
final  rule.  In  addition,  in  the  interim 
final  rule,  corrections  are  made  to  the 
authority  citation. 

List  of  Subjects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices. 
Fruits,  Reporting  and  record  keeping 
requirements.  Vegetables. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  52,  which  was 
published  at  50  FR  62709  on  December 
7, 1995,  is  adopted  as  a  final  rule  with 
the  following  change. 

PART  52— (AMENDED] 

The  authority  citation  for  part  52  is 
revisbd  to  read  as  follows: 

Authority:  7  U.S.C  1621-1627. 

Dated:  September  6, 1996. 

Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

[FR  Doc.  96-23317  Filed  9-11-96;  8:45  am) 
BILUNQ  CODE  341(>-02-M 
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7CFRPart52 

[FV-4S-329] 

Uoited  States  Standards  for  Grades  of 
Frozen  Field  Peas  and  Frozen  Black* 
Eye  Peas 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting  as  a 
final  rule  with  change  the  provisions  of 
an  interim  final  rule  amending  U.S. 
grade  standards  for  Frozen  Field  Peas 
and  Frozen  Black-Eye  Peas.  The  change 
would  allow  producers  of  frozen  field 
peas  and  fiozen  black-eye  peas  the 
option  to  pack  black-eye  peas  and  cream 
peas  without  the  requirement  that  these 
peas  have  an  “obvious  green  color.”  In 
addition,  this  rule  enables  the  frozen 
food  industry  to  produce  fixjzen  black- 
eye  peas  and  frozen  field  peas  more 
efficiently. 

EFFECTIVE  DATE:  October  15. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Rodeheaver,  Processed 
Products  Branch,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agricultme, 
Room  0709,  South  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456, 
Telephone  (202)  720-4693. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  the  United  States 
Standards  for  Grades  of  Frozen  Field 
Peas  and  Frozen  Black-Eye  Peas  (7  CFR 
Part  52)  to  improve  grade  standards.  The 
standards  are  effective  under  the 
Agricultxual  Marketing  Act  of  1946  as 
amended  (7  U.S.G.  1621-1627), 
hereinafter  referred  to  as  the  Act.  The 
USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Jiistice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  final  rule ' 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  irreconcilable  conflict  with  this 
rule.  There  are  no  administrative 
procedures  which  m>ist  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  Agricultural  Marketing  Service 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  bn 
a  substantial  number  of  small  entities, 
as  defined  in  the  Regulatory  Flexibility 
Act,  (5  U.S.C.  601  et  seq.),  because  it 
reflects  current  marketing  practices.  In 
addition,  these  standards  are  volimtary. 
Therefore,  a  small  entity  may  avoid 
incurring  any  addition^  economic 


impact  by  not  employing  the  standards. 
Further,  no  additions  costs  are 
expected  to  result  from  this  action  for 
producers  and  benefits  derived  from 
this  action  may  be  passed  on  to 
consumers. 

The  American  Frozen  Food  Institute 
(AFFI)  petitioned  for  emergency  relief 
from  a  reqviirement  in  the  United  States 
grade  standards  for  frozen  field  peas  and 
frozen  black-eye  peas.  AFFI  is  a  trade 
association  representing  over  560  food 
industry  companies  that  accoimt  for 
over  90  percent  of  frozen  food 
production  in  the  United  Stales.  The 
frozen  food  industry  requested  USDA 
revise  the  grade  standards  to  bring  it  in 
line  with  current  harvesting  and 
marketing  practices.  This  would  give 
economic  relief  to  the  frozen  field  pea 
and  black-eye  pea  industry.  The  U.S. 
grade  stand^s  are  voluntary  standards. 
However,  there  is  vddespread  use  of  the 
standards  in  contracts. 

When  these  grade  standards  were 
promulgated  in  1976,  it  included  a 
“Grade  A”  color  requirement  for  frozen 
black-eye  peas  and  cream  peas  that 
approximately  14  percent  of  these  type 
peas  have  an  obvious  green  color. 

This  requirement  was  applicable 
when  hand  harvesting  techniques  forced 
growers  to  harvest  their  crops  earlier  in 
the  growing  season  which  allowed  fca:  a 
high  percentage  of  inunature  peas. 
T(^y.  modem  mechanical  harvesting 
techniques  allow  growers  to  harvest 
these  types  of  peas  with  more  matiire 
pods  that  are  easily  shelled. 

The  requirement  for  these  types  of 
peas  to  have  an  obvious  green  color  has 
caused  vmdue  economic  stress  on  the 
industry. 

Frozen  field  pea  and  black-eye  pea 
processors  must  purchase  imported, 
hand-harvested  peas  and  blend  them 
with  domestic  crops  to  meet  the  “Grade 
A”  color  requirement.  AFFI  estimates 
that  10  million  pounds  of  imported  peas 
must  be  purchased  by  U.S.  processors 
per  year  at  an  approximate  annual  cost 
of  more  than  $2  million. 

Based  on  all  the  information  received, 
USDA  amended  Section  52.1669  in  the 
United  States  Standards  for  Grades  of 
Frozen  Field  Peas  and  Frozen  Black-Eye 
Peas  by  removing  the  color  attribute 
requirements  for  frozen  black-eye  peas 
and  frozen  cream  peas  from  the  text  and 
Table  m  of  this  section. 

No  additional  costs  are  exp>ected  to 
result  from  this  action  for  pi^ucers  and 
benefits  derived  from  this  action  may  be 
passed  on  to  consumers.  This  change  is 
expected  to  facilitate  marketing  of 
fiozen  field  peas  and  frozen  black-eye 
peas. 

The  interim  final  rule  became 
effective  when  it  was  published  in  the 


Federal  Register  (60  FR  62709)  on 
December  7, 1995,  with  a  30-day 
comment  period.  In  response  to  the 
interim  final  rule  the  only  conunent 
received  was  from  AFFI,  which  agreed 
with  this  revision. 

This  action  will  finalize  the  interim 
final  rule.  An  editorial-ohange  will  be 
made  fcnr  clarity  in  Section  52.1669 
(b)(2)  to  specify  that  in  the  classification 
of  color  for  “field  peas"  and  “mixed 
types”,  “black-eye  peas”  and  “cream 
peas”  are  not  considered.  In  addition,  in 
the  interim  final  rule,  corrections  are 
made  to  the  authority  citation. 

List  oi  Subjects  in  7  CFR  Part  52 
Food  grades  and  standards.  Food 
labeling.  Frozen  foods.  Fruit  juices. 
Fruits,  Reporting  and  recordkeeping 
requirements.  Vegetables. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  52,  which  was 
published  at  60  FR  62710  on  December 
7, 1995,  is  adopted  as  a  final  rule  with 
the  following  ^ange. 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

2.  In  §  52.1669,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§52.1669  Classification  of  color  and  grade 
compliance. 

***** 

(b)  *  *  * 

(2)  “Field  peas”  and  “mixed  types". 
Each  unit  with  a  color  that  is 
characteristic  of  very  young  peas 
(“black-eye  peas”  and  “cream  peas”  are 
not  considered.) 

Dated:  September  6. 1996. 

Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

[FR  Doc.  96-23318  Piled  9-11-96;  8:45  am] 
BIUINQ  CODE  341(M)2-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-CE-10-AD;  Amendment  39- 
9753;  AD  96-19-05) 

RIN  2120-AA64 

Airworthiness  Directives;  Fairchild 
Aircraft  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EXDT.' 

ACTION:  Final  rule;  request  for 
comments. 


'  V.  -f-'. 

-  .  j  "jfl'p-  , 

I 
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summary:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  95-19-07, 
which  ciurently  requires  the  following 
on  Fairchild  Airaraft  SA226  and  SA227 
series  airplanes  equipped  with  certain 
main  landing  gear  (MLC)  and  nose 
landing  gear  (NLG):  repetitively 
inspecting,  using  ultrasonic  methods, 
the  left-hand  and  right-hand  MLG  yokes 
and  the  NLG  yokes  for  stress  corrosion 
cracking,  and,  if  any  cracked  yokes  are 
found  that  exceed  certain  limits, 
replacing  either  the  cracked  yoke,  the 
yoke/cyUnder  combination,  or  the 
affected  MLG  or  NLG  assembly.  This 
action  also  supersedes  priority  letter  AD 
95-19-07  Rl,  which  was  issued  to 
incorporate  revised  service  information. 
Reports  of  landing  gear  failures  on  the 
aff^ed  airplanes  prompted  the  original 
AD  action.  This  action  requires  the  same 
inspections,  but  requires  replacing  any 
Ml^  and  NLG  assembly  with  any  cracks 
instead  of  allowing  flight  until  certain 
craCk  limits  are  exceeded.  The  inability 
to  determine  or  predict  crack  growth  on 
areas  where  stress  corrosion  occurs  on 
primary  structure  with  a  single-load 
path  (MLG  and  NLG  assemblies  are 
considered  such  structure)  prompted 
this  action.  The  actions  sp^nfied  by  this 
AD  are  intended  to  prevent  MLG  or  NLG 
failure  caused  by  stress  corrosion 
cracking  in  the  yokes,  which  could 
result  in  loss  of  control  of  the  airplane 
during  landing  operations. 

DATES:  Effective  October  1, 1996. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  1, 
1996. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  7, 1996. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96MIIE-10- 
AD,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Service  iiiformation  that  applies  to 
this  AD  may  be  obtained  from  Fairchild 
Aircraft,  P.O.  Box  790490,  San  Antonio, 
Texas  78279-0490;  telephone  (210) 
824-9421.  This  information  may  also  be 
examined  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  96-CE-lO-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
Qty,  Missouri  64106;  or  at  the  Officd  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hung  Viet  Nguyen,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  2601 
Meacham  Boidevard,  Fort  Worth,  Texas 


76193-0150;  telephone  (817)  222-5155; 
facsimile  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  AD 
95-19-07 

Several  reports  of  main  landing  gear 
(MLG)  and  nose  landing  gear  (NLG) 
failure  on  Fairchild  Airc^  SA226  and 
SA227  series  airplanes  prompted  the 
FAA  to  issue  Airworthiness  Directive 
(AD)  95-19-07,  Amendment  39-9369 
(60  FR  47687,  September  14, 1995).  AD 
95-19-07  requir^  the  following  on 
Fairchild  Aiitraft  SA226  and  SA227 
series  airplanes  equipped  with  certain 
MLG  and  NLG:  repetitively  inspecting, 
using  ultrasonic  methods,  the  left-hand 
and  right-hand  MLG  yokes  and  the  NLG 
yokes  for  stress  corrosion  cracking,  and, 
if  any  cracked  yokes  are  found  that 
exceed  certain  limits,  replacing  either 
the  cracked  yoke,  the  yoke/cy finder 
combination,  or  ffie  affected  MLG  or 
NLG  assembly.  Accomplishment  of  the 
inspections  required  by  AD  95-19-07 
was  required  in  accordance  with 
Fairchild  Service  Bulletin  (SB)  226-32- 
065,  Fairchild  SB  227-32-039,  or 
Fairchild  SB  CC7-32-007,  all  Issued: 
August  16, 1995,  as  applicable. 

Tne  airplanes  in  the  above-referenced 
incidents  are  equipped  with  at  least  one 
part  number  (P/N)  OAS5453  MLG 
assembly  and  P/N  OAS5451  NLG 
assembly.  Metalliugical  analysis  of  the 
yokes  of  the  right-luuid  and  left-hand 
MLG  assemblies  and  NLG  assemblies  on 
several  of  these  airplanes  revealed  that 
the  failure  was  initiated  by  stress 
corrosion  cracking  of  the  yokes. 

Explanation  of  the  Relevant  Service 
Information 

The  service  bulletins  incorporated 
into  AD  95-19-07  contain  some 
incorrect  procedures  that  could  prevent 
an  owner/operator  from  correctly 
accomplishing  the  actions  required  by 
that  AD.  For  tMs  reason,  Fairchild 
Aircraft  revised  SB  226-32-065,  SB 
227-32-039,  and  SB  CC7-32-007,  each 
of  which  incorporates  the  following 
effective  pages  and  revision  levels: 


Effective  pages 

SB  date 

1, 5,  and  8 . 

Revised:  September 

• 

28,1995. 

2,  3, 4, 6, 7,  and  9  .... 

Issu^:  August  16, 
1995. 

These  swvice  bulletins  specify 
improved  procedures  for  ultrasonically 
inspecting  the  left-hand  and  right-hand 
Ozone  Industries,  Inc.  MLG  yoke 
(reference:  MLG  assembly  P/N 
OAS5453,  all  dash  munb^  up  to  and 
including  -19),  and  Ozone  Industries, 


Inc.  NLG  yoke  (reference:  NLG  assembly 
P/N  OAS5451,  all  dash  number  up  to 
and  including  -17),  on  Fairchild 
Aircraft  SA226  and  SA227  series  - 
airplanes. 

The  Need  to  Revise  AD  95-19-07 

The  FAA  determined  that  the  revised 
service  information  should  be 
incorporated  into  AD  95-19-07  to  allow 
for  proper  inspection  of  the  MLG  and 
NLG  yokes  of  the  affected  airplanes,  and 
issued  priority  letter  AD  95-19-07  Rl  to 
prevent  MLG  or  NLG  failure  caused  by 
stress  corrosion  cracks  in  the  yokes, 
which  could  result  in  loss  of  control  of 
the  airplane  during  landing  operations. 
The  priority  letter  revised  AD  95-19-07 
by  (1)  retaining  the  repetitive 
inspections  and  possible  replacement 
required  by  AD  95-19-07;  and  (2) 
incorporating  the  revised  service 
bulletins  to  require  accomplishment  of 
the  actions  in  accordance  with  corrected 
and  clarified  procedures. 

Reason  for  This  Action 

After  in-depth  analysis,  the  FAA  has 
established  a  policy  to  not  allow 
airplane  operation  when  known  cracks 
exist  in  primary  structure  (MLG  and 
NLG  assemblies  are  considered  such 
structure).  The  FAA  makes  allowances 
on  this  policy  to  account  for  parts 
availability  provided  analysis  shows 
that  an  interim,  acceptable  level  of 
safety  can  be  maintained  through  a 
short-term,  repetitive  inspection 
program. 

For  this  reason,  the  FAA  has 
determined  that  the  crack  limits  in 
priority  letter  AD  95-19-07  Rl  and  AD 
95-19^7,  Amendment  39-9369,  should 
be  eliminated  and  that  AD  action  should 
be  taken  to  reqviire  immediate 
replacement  of  any  cracked  MLG  or 
NIX^  assembly.  Because  analysis  shows 
that  a  repetitive  inspection  program  can 
provide  an  interim  acceptable  level  of 
safety,  the  FAA  will  allow  a  grace 
perit^  for  those  owners/operators  with 
airplanes  where  a  crack  is  foimd  in  the 
MLG  or  NLG  yoke  during  the  initial 
inspection  required  by  this  action. 

Explanation  the  Provisions  of  This 
AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairt^ld  Aircraft 
SA226  and  SA227  series  airplanes  of  the 
same  type  design,  this  AD  supersedes 
both  priority  letter  AD  95-19-07  Rl  and 
AD  95-19-07,  Amendment  39-9369, 
with  a  new  AD  that  retains  the 
requirement  of  repetitively  inspecting, 
usfog  ultrasonic  mediods,  the  left-hand 
and  right-hand  MLG  yokes  and  the  NLG 
yokes  for  stress  corrosion  cracking,  and 
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requires  replacing  either  the  cracked 
yoke,  the  yoke/cylinder  combination,  or 
the  affected  MLG  or  NLG  assembly,  if 
any  crack  is  foimd.  Accomplishment  of 
the  required  inspections  is  in 
accordance  with  Fairchild  SB  226-32- 
065,  Fairchild  SB  227-32-039,  or 
Fairchild  SB  CXD7-32-007,  as  applicable. 
Each  of  these  service  bulletins 
incorporates  the  following  eSEactive 
pages  and  revision  levels: 


Effective  pages 

SB  date 

1, 5,  and  8  . . 

Revised:  September 

28, 1995. 

2.  3,  4, 6,  7,  and  9  .... 

Issued:  August  16, 

1995. 

Accomplishment  of  the  replacement  is 
in  accordance  with  the  applicable 
maintenance  manual. 

Since  a  situation  exists  (possible  loss 
of  control  of  the  airplane  during  landing 
operations)  that  requires  the  immediate 
adoption  of  this  regulatimi,  it  is  foimd 
that  notice  and  opportuiiity  for  public 
prior' comment  hereon  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment  , 
effective  in  less  than  30  days. 

Compliance  Time  Criteria 

The  compliance  time  of  this  AD  is 
presented  in  both  calendar  time  and 
hours  time-in-service  (TIS).  Cracking  of 
certain  MLG  yokes  and  NLG  yokes  on 
the  afiected  airplanes  is  caused  by  stress 
corrosion,  wlu^  starts  as  a  result  of 
high  local  stress  (in  the  area  where  the 
piston  was  shrink  fitted  to  the  ydce) 
incurred  through  operation.  Corrosion 
can  then  develop  regardless  of  whether 
the  airplane  is  in  flight  or  on  the 
ground.  The  cracks  may  not  be  noticed 
initially  as  a  result  of  the  stress  loads, 
but  could  then  progress  as  a  result  of 
corrosion.  The  stress  incurred  during 
flight  operations  or  temperature  changes 
could  then  cause  rapid  crack  growth.  In 
order  to  ensure  that  these  stress 
corrosion  cracks  do  not  go  undetected, 
a  compliance  time  of  specific  hours  TIS 
and  calendar  time  (whichever  occurs 
first)  is  utilized. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  writtm  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 


or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  li^t  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evmuating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. , 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  96-CE-lO-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  coimnenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  “significant  regulatory 
action”  imder  ^ecutive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  plac^  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 

95- 19-07,  Amendment  39-9369  (60  FR 
47687,  September  14, 1995),  and  by 
adding  a  new  AD  to  read  as  follows: 

96- 19-05  Fairchild  Aircraft:  Amendment 

39-9753,  Docket  No.  96-CE-lO-AD. 
Supersedes  both  AD  95-19-07, 
Amendment  39-9369,  and  {mority  letter 
AD  95-19-07  Rl. 

Applicability:  Models  SA226-T,  SA226- 
AT,  SA226-TC.  SA226-T(B),  SA227-AC, 
SA227-AT,  SA227-BC,  SA227-TT,  SA227- 
OC,  and  SA227-OC  airplanes  (all  serial 
numbers),  certificated  in  any  category,  that 
are  equipped  with  one  or  more  of  the 
following: 

1.  Ozone  Industries,  Inc.  main  landing  gear 
(MLG)  yoke  (reference:  MLG  assembly  part 
numbw  OAS5453,  all  dash  numbers  up  to 
and  including -19);  or 

2.  Ozone  Industries,  Inc.  nose  landing  gear 
(NLG)  yoke  (reference:  NLG  assembly  part 
number  OAS5451,  all  dash  numbers  up  to 
and  including -17). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 

The  requeilt  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  initially  as  follows 
and  Uiereafter  as  indicated  in  the  body  of  this 
AD: 

1.  Within  the  next  100  hours  time-in¬ 
service  (nS)  after  the  effective  date  of  this 
AD  or  within  the  next  3  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first;  and 

2.  Upon  the  installation  of  one  of  the 
affected  MLG  or  NLG  assemblies  or  yokes. 

To  prevent  MLG  or  NLG  failure  caused  by 
stress  corrosion  cracks  in  the  yokes,  which 
could  result  in  loss  of  control  of  the  airplane 
during  landing  operations,  accomplish  the 
following: 
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(a)  Inspect,  using  ultrasonic  methods,  both 
sides  of  the  left-hand  and  right-hand  MLG 
and  NLG  yokes  for  stress  corrosion  cracking 
in  accordance  with  the  A(XOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild  Service 
Bulletin  (SB)  226-32-065,  Fairchild  SB  227- 
32-039,  or  Fairchild  SB  CC7-32-007,  as 
applicable.  Each  of  these  service  bulletins 
incorporates  the  following  effective  pages 
and  revision  levels:  . 


Effective  pages 

SB  date 

1, 5,  and  8 . 

Revised:  September 

28, 1995. 

2.  3,  4,  6,  7,  and  9  .... 

issued:  August  16, 

1995. 

(b)  If  no  cracks  are  foimd  during  the  initial 
inspection  required  by  paragraph  (a)  of  this 
AD,  accomplish  the  following: 

(1)  Prior  to  further  flight  after  the  initial 
inspection  required  by  this  AD,  clean  the 
MLG  and  NLG  yoke  and  piston  in  accordance 
with  FIGURE  2  of  the  service  bolletins 
referenced  in  this  AD,  unless  already 
accomplished; 

(2)  I^or  to  further  flight  after  the  initial 
inspection  required  by  this  AD,  apply  a  small 
bead  of  Products  Research  and  Chemical 
Corporation  PR-1422  or  PR-1435  sealant  to 
the  MLG  and  NLG  yoke  as  shown  in  FIGURE 
2  of  the  service  bulletins  referenced  in  this 
AD,  and  as  described  in  the  SA226/227 
Series  Service  Repair  Manual,  Chapter  51- 
30-03,  Standard  Practices — Sealing,  \mless 
already  Lccomplished;  and 

(3)  Reiuspect  the  MLG  and  NLG  yokes  at 
intervals  not  to  exceed  2,500  hours  US  or  12 
months,  whichever  occxirs  first,  provided  no 
cracks  are  found.  If  cracks  are  found,  prior  to 
further  flight,  replace  the  cracked  part  with 

a  new  or  serviceable  part  in  accordance  with 
the  applicable  maintenance  manual,  and 
accomplish  the  cleaning  of  and  sealant 
application  to  the  MLG  and  NLG  yoke  and 
piston  as  specified  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD.  The  repl^ment  may  be 
accomplished  by  replacing  the  cracked  yoke, 
the  tot^  gear  assonbly,  or  the  yoke/cylinder 
combination. 

(c)  If  a  crack  is  forrnd  during  the  initial 
inspection  of  this  AD,  replace  the  cracked 
part  with  a  new  or  serviceable  part  in 
accordance  with  the  applicable  maintenance 
manual,  and  accomplish  the  cleaning  of  and 
sealant  application  to  the  MLG  and  NLG  yoke 
and  piston  as  specified  in  paragraphs  (b)(1) 
and  (b)(2)  of  this  AD.  The  replacement  may 
be  accomplished  by  replacing  the  cracked 
yoke,  the  total  geu  assembly,  or  the  yoke/ 
cylinder  combination.  Replace  any  cracked 
part  in  accordance  with  the  following 
schedule: 

(1)  With  a  crack  found  with  a  Iragth  more 
thw  1.5  inches  in  length:  PRIOR  TO 
FURTHER  FLIGHT; 

(2)  With  a  crack  found  with  a  length  more 
than  1  inch  but  not  more  than  1.5  inches: 
WITHIN  THE  NEXT  300  HOURS  TIS  AFTER 
THE  INITIAL  INSPECTION  REQUIRED  BY 
THIS  AD  OR  WITHIN  THE  NEXT  60  DAYS 
AFTER  THE  INITIAL  INSPECTION 
REQUIRED  BY  THIS  AD,  WHICHEVER 
OCCURS  FIRST; 

(3)  With  a  crack  found  with  a  length  more 
than  .75  inch  but  not  more  than  1  inch: 


WITHIN  THE  NEXT  400  HOURS  TIS  AFTER 
THE  INITIAL  INSPECTION  REQUIRED  BY 
THIS  AD  OR  WITHIN  THE  NEXT  80  DAYS 
AFTER  THE  INITIAL  INSPECTION 
REQUIRED  BY  THIS  AD,  WHICHEVER 
OCCURS  FIRST; 

(4)  With  a  crack  found  with  a  length  more 
than  .50  inch  but  not  more  than  .75  inch: 
WITHIN  THE  NEXT  500  HOURS  TIS  AFTER 
THE  INITIAL  INSPECTION  REQUIRED  BY 
THIS  AD  OR  WITHIN  THE  NEXT  100  DAYS 
AFTER  THE  INITIAL  INSPECTION 
REQUIRED  BY  THIS  AD,  WHICHEVER 
OCCURS  FIRST;  and 

(5)  With  a  crack  foimd  with  a  length  less 
than  0.50  inch:  WITHIN  THE  NEXT  600 
HOURS  TIS  AFTER  THE  INITIAL 
INSPECTION  REQUIRED  BY  THIS  AD  OR 
WITHIN  THE  NEXT  120  DAYS  AFTER  THE 
INITIAL  INSPECTION  REQUIRED  BY  THIS 
AD.  WHICHEVER  OCCURS  FIRST. 

(d)  Replacing  a  MLG  or  NLG  yoke  with 
either  Orone  Industries,  Inc.  MLG  yoke 
(reference:  MLG  assembly  part  number 
OAS5453,  all  dash  niunbers  up  to  and 
including — 19),  or  Ozone  Industries,  Inc. 

NLG  yoke  (reference:  NLG  assembly  part 
numlMr  OAS5451.  all  dash  niunbers  up  to 
and  including — 17)  re-establishes  the 
effectivity  of  this  AD. 

(1)  Repetitive  inspections  are  required 
upon  installation  and  at  intervals  not  to 
exceed  2,500  hours  TIS  or  12  months, 
whichever  occurs  first,  provided  no  cracks 
are  found. 

(2)  If  cracks  are  found,  prior  to  further 
flight,  replace  the  cracked  part  with  a  new  or 
serviceable  part  in  accordance  with  the 
applicable  maintenance  manual,  and 
accomplish  the  cleaning  of  and  sealant 
application  to  the  MLG  and  NLG  yoke  and 
piston  as  specified  in  pars^phs  (b)(1)  and 
(b)(2)  of  this  AD.  The  replacement  may  be 
accomplished  by  replacing  the  cracked  yoke, 
the  total  gear  assembly,  or  the  yoke/cylinder 
combination. 

(3)  The  crack  limit  replacement 
compliance  times  specified  in  paragraph  (c) 
of  this  AD  only  apply  when  cracks  are  found 
during  the  inifial  inspection  required  by  this 
AD.  If  any  crack  of  any  length  is  found 
during  a  subsequent  (any  repetitive) 
inspection,  the  part  must  he  replaced  PRIOR 
TO  FURTHER  FUGHT. 

(e)  The  MLG  and  NLG  yokes  to  which  this 
AD  applies  are  manufactured  by  Ozone 
Industries,  Inc.  Replacing  these  yokes  with 
approved  parts,  other  than  the  following 
Cizone  Industries,  Inc  MLG  and  NLG  yokes 
eliminates  the  repetitive  inspection 
requirements  of  this  AD: 

(1)  Ozone  Industries,  Inc.  MLG  yoke 
(reference:  MLG  assembly  part  number 
OAS5453,  all  dash  numbers  iqi  to  and 
including — 19). 

(2)  Ozone  Industries,  Inc.  NLG  yoke 
(reference:  NLG  assembly  part  number 
OAS5451,  all  dash  numters  up  to  and 
including — 17). 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Airplane 
Certification  Office  (ACO),  FAA,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  ACO. 
Alternative  methods  of  compliance  approved 
in  accordance  with  either  priority  letter  AD 
95-19-07  Rl  or  AD  95-19-07,  Amendment 
39-9369  (both  superseded  by  this  action),  are 
not  considered  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(h)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Fairchild 
Service  Bulletin  226-32-065,  Fairchild 
Service  Bulletin  227-32-039,  or  Fairchild 
Service  Bulletin  OC7-32-007,  as  applicable. 
Each  of  these  service  bulletins  incorporates 
the  following  eSsctive  pages  and  revision 
levels: 


Effective  pages 

SB  date 

1,5,  and  8 . 

Revised:  September 

28, 1995. 

2,  3,  4,  6.  7,  and  9  .... 

Issu^:  August  16. 
1995. 

This  incorporation  by  reference  was 
approved  by  the  Dir^or  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51,  Copies  may  be  obtained 
from  Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490.  Copies  may  be 
inspected  at  the  FAA.  Central  Region,  Office 
of  ffie  Assistant  Chief  Counsel.  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.  suite  700, 
Washington,  DC 

(i)  Thiis  amendment  (39-9753)  supersedes 
AD  95-19-07,  Amendment  39-9369,  and 
priority  letter  AD  95-19-07  Rl. 

(j)  lUs  amendment  (39-9753)1  becomes 
effective  on  October  1, 1996. 

Issued  in  Kansas  Qty,  Missouri,  on 
September  3, 1996. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  96-22951  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  telO-IS-U 

14  CFR  Part  71 

[Airspac*  Docket  No.  SS-ASW-IS] 

Revision  of  Class  E  Airspace; 
Gainesville,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMIIARY:  This  action  corrects  an  error 
in  the  geographic  coordinates  of  a  final 
rule  that  was  published  in  the  Federal 
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Register  on  June  4, 1996  (61  FR  28037), 
Airspace  Docket  No.  95-ASW-15. 

EFFECTIVE  DATE:  September  12, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Frankenfield,  Operations  Branch, 
Air  TraMc  EKvision,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  817- 
222-5591. 

SUPPLEMENTARY  INFOmiATION: 

History 

Federal  Register  Document  96-13929, 
Airspace  Docket  No.  95-ASW-15, 
published  on  June  4, 1996  (61  FR 
28037),  revised  the  description  of  the 
Class  E  airspace  area  at  G^esville.  TX. 
An  error  was  discovered  in  the 
geographic  coordinates  for  the 
Gainesville  Municipal  Airport, 
Gainesville,  TX,  and  for  the  Gainesville 
Radio  Beacon  (RBN).  The  coordinates 
for  the  Gainesville  Municipal  Airport 
were  published  as  latitude  33**38'57"N., 
longitude  97**11'43"W.;  they  should 
have  been  published  as  latitude 
33*39'05"N.,  longitude  97‘'11'49"W.  The 
coordinates  for  the  Gainesville  RBN 
were  published  as  latitude  33‘’42'24"N... 
longitude  99®10'19"W.;  they  should 
have  been  published  as  latitude 
33*43'07"N.,  longitude  97*11'55"W. 

This  action  corrects  the  geographic 
coordinates  that  were  published  in 
error. 

Correction  to  Final  Rule 

Accordingly,  pvirsuant  to  the 
authority  delegated  to  me,  the 
geographic  coordinates  for  the 
description  of  the  Class  E  airspace  area 
at  Gainesville,  TX,  as  published  in  the 
Federal  Register  on  June  4, 1996  (61  FR 
28037),  (Federal  Register  Douunent  96- 
13929:  page  28037,  colimm  3),  are 
corrected  as  follows: ' 

f71.1  [Corracted] 

***** 

ASW  TX  ES  Gainesville,  TX  [Correctedl 
Gainesville  Municipal  Airport,  TX 

Renraving  “(LaL  33®38'57"N.,  long. 
97*11'43"W.)’’  and  substituting 
'•(LaL  33*39'05"N.,  long.  97*11'49"W.)” 


Gainesville  RBN 

Removing  “(Let.  33®42'24"N.,  long. 
99*10'19"W.)”  and  substituting 
"(Lat.  33®43'07'T4.,  long.  97»11'55"W.)” 

***** 

Issued  in  Fort  Worth.  TX,  on  September  3, 
1996. 

Albert  L  Viselli, 

Acting  Manager,  Air  Traffic  Division, 
Sojthwest  Fegion. 

IFR  Doc.  96-23367  Filed  9-11-96;  8:45  ami 
BMJJNQ  COOI  4aiO-13-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  international  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  FALCON  (MHC 
59)  is  a  vessel  of  the  Navy  which,  due 
to  its  special  construction  and  purpose, 
cannot  fully  comply  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  with  its  special  functions  as 
a  naval  slfip.  The  mtended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 

EFFECTIVE  DATE:  August  21, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R  R  Pixa,  JAGC,  U.S.  Navy, 
Acboiiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  Virginia, 
22332-2400.  Telephone  Number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pxusuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  GFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 


authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
FALCON  (MHC  59)  is  a  vessel  of  the 
Navy  which,  due  to  its  special 
construction  and  purpose,  cannot  fully 
comply  with  the  following  specific 
provisions  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship;  Rule  27(f),  pertaining  to  the 
display  of  all-round  li^ts  by  a  vessel 
engag^  in  mineclearance  operations; 
and  Annex  I,  paragraph  9(b),  prescribing 
that  all-round  lights  be  located  as  not  to 
be  obscured  by  masts,  topmasts  or 
structures  within  angular  sectors  of 
more  than  six  degrees.  The  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty)  of  the  Navy  has  also 
certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  imnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
maimer  difierently  finm  that ’prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water),  and 
Vessels. 

Accordingly,  32  CFR  part  706  is 
amended  as  follows: 

PART  706— [AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read: 

Authority:  33  U.S.C.  1605. 

2.  Section  706.2  is  amended  by 
adding  the  following  entry  for  USS 
FALCON  to  Table  Four,  paragraph  18: 

$706.2  Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 

***** 

Table  Four 

***** 

18.  *  •  * 


Number 

Obscured  angles  relative  to  ship’s  heading 

Port 

STBD 

USS  FALCON  ... 

• 

....  MHC  59  . 

e 

.  65.0"  to  75.6" . 

...  284.1"  to  294.6® 
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Dated:  August  21, 1996. 

R.R.Pixa. 

Captain,  JACC,  U.S.  Navy,  Deputy  Assistant 
fudge  Advocate  General  (Admiralty). 

(FR  Doc.  96-23163  Filed  9-11-96;  8:45  am] 
MLUNO  COOK  aS14MFF-P 


POSTAL  SERVICE 
39  CFR  Part  111 

Classification  Reform;  Implementation 
Standards 

agency:  Postal  Service. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth 
additional  Domestic  Mail  Manual 
(DMM)  standards  adopted  by  the  Postal 
Service  to  implement  the  D^sion  of 
the  Governors  of  the  United  States 
Postal  Service  on  the  Recommended 
Decision  of  the  Postal  Rate  Commission 
on  Nonprofit  Standard  Mail,  Nonprofit 
Enhanced  Carrier  Route  Standard  Mail, 
Nonprofit  Periodicals,  and  Within 
Coimty  Periodicals,  Docket  No.  MC96- 
2,  Classification  Reform  n. 

EFFECTIVE  DATE:  October  6, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leo  F.  Raymond,  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION:  On  April 
4, 1996,  pursuant  to  its  authority  tmder 
39  U.S.C.  3621,  et  seq.,  the  Postal 
Service  filed  with  the  Postal  Rate 
Commission  (PRC)  a  request  for  a 
recommended  decision  on  several  mail 
classification  reform  proposals  for 
nonprofit  Periodicals  and  Standard  Mail 
(Classification  Reform  n).  The  PRC 
designated  the  filing  as  Docket  No. 
MC96-2.  On  April  11, 1996,  the  PRC 
published  a  notice  of  the  filing,  with  a 
description  of  the  Postal  Service’s 
proposals,  in  the  Federal  Register  (61 
FR  16129-16146).  The  PRC  issued  its 
Opinion  and  Recommended  Decision  on 
Docket  No.  MC96-2  on  July  19, 1996.  In 
that  doctunent,  the  PRC  favorably 
recommended  what  the  Postal  Service 
had  proposed,  with  the  ei^ption  of 
those  provisions  in  the  Classroom 
PeriorUcals  rate  schedule;  the  PRC 
reopened  the  record  in  Docket  No. 
MC96-2  for  further  proceedings  on  that 
category  of  mail.  On  August  6, 1996,  the 
Governors  of  the  Postal  Service  accepted 
the  Recommended  Decision  and  the 
Board  of  Governors  set  October  6, 1996, 
as  the  date  on  which  the  provisions  of 
Docket  No.  MC96-2  would  take  effect. 

A  notice  of  the  Decision  of  the 
Governors  was  published  on  August  15, 
1996  (61  FR  42464-42476). 

The  DMM  standards  that  were 
proposed  to  take  effect  to  implement 


Docket  No.  MC96-2  were  published  for 
public  comment  in  the  Fedoral  Register 
on  June  24, 1996  (61  FR  32606-32616). 
Bemuse  no  comments  were  received  on 
the  proposed  rule,  it  was  adopted 
without  change  as  the  final  rule,  except 
as  noted  therein  to  reflect  the  absence  of 
rate  provisions  for  Classroom 
Periodicals  in  the  PRC’s  Recommended 
Decision  that  was  accepted  and 
implemented  by  the  Governors,  and 
published  on  August  15, 1996  (61  FR 
42478-42489). 

Because  the  PRC’s  Recommended 
Decision,  as  accepted  and  implemented 
by  the  Governors,  excluded  rate  changes 
for  Classroom  Periodicals  that  had  been 
proposed  by  the  Postal  Service,  the  rate 
schedule  for  Classroom  Periodicals  was 
unchanged,  retaining  ZIP-i-4  Classroom 
rates.  Because  of  this  difference  from 
what  the  Postal  Service  had  proposed  in 
its  request  and  in  the  proposed  rule,  the 
August  15  final  rule  sdso  proposed 
standards  for  ZIP-14  Classroom  rate  mail 
that  were  different  from  those  published 
in  DMM  Issue  50.  (In  general,  the  Postal 
Service  proposed  to  establish  eligibility 
standards  for  ZIP-«4  Classroom  rate  mail 
that  parallel  those  for  other  automation 
rate  Periodicals.  Mail  preptuation 
standards  for  ZIP-f4  Classroom  rate  mail 
would  be  essentially  similar  to  those  for 
upgradable  mail  in  other  classes,  except 
a  ^P-i4  code  would  be  required  in  the 
address.  The  Postal  Service  anticipated 
minimal  adverse  impact  from  this 
proposal  on  the  maUing  community, 
given  the  applicability  of  ZIP-i-4  rates  to 
only  letter-size  pieces  and  the  likely 
absence  of  a  si^ficant  volume  of  letter- 
size  mail  in  the  Classroom  Periodicals 
subclass.)  Because  those  specific 
standards  were  not  part  of  the  June  24 
proposed  rule,  the  Postal  Service 
accepted  further  comments  on  those 
standards  from  interested  parties  for  an 
additional  21  days  (i.e.,  through 
September  5, 1996). 

No  comments  were  received  on  the 
proposed  rule  for  ZIP-HI  Classroom 
Periodicals  rate  eligibility  and  mail 
preparation.  Therefore,  the  Postal 
Service  adopts  the  corresponding  DMM 
standards  as  the  final  rule. 

These  relevant  standards  are  shown 
below  for  the  information  of  readers,  but 
are  the  same  as  the  corresponding 
standards  published  in  the  August  15 
final  rule. 

All  references  to  DMM  sections 
shown  in  this  rule  are  based  on  DMM 
Issue  50  Quly  1, 1996)  as  amended  by 
the  August  15  final  rule. 

List  of  Snl^ects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 


following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Audiority:  5  U.S.C  552(a);  39  U.S.C  101, 
401, 403, 404,  3001-3011,  3201-3219,  3403- 
3406,  3621, 3626,  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  as  set  forth 
below: 

C  CHARACTEKISTICSAND(X»rrENT 
***** 

C800  Automatkm-GompatiUe  Mail 

C810  Letters  and  (^ds 

***** 

2.0  DIMENSIONS 

***** 

[Revise  the  heading  of  2.3  to  read  as 
follows:] 

2.3  Maximum  Weight 

[Revise  2.3a  to  read  as  follows:] 
Maximum  weight  limits  are  as 
follows: 

a.  2.5  ounces:  upgradable  Presorted 
First-Class  Mail,  Z^+4  Classroom 
Periodicals,  and  upgradable 
nonautomation  Standard  Mail. 

***** 

C840  Barcoding  Standards 

***** 

2.0  BARCODE  LOCATION— LETTER- 
SIZE  PIECES  . 

2.1  Barcode  Clear  Zone 

[Amend  2.1  by  revising  the  first 
sentence  to  read  as  follows:] 

Each  letter-size  piece  in  an 
automation  rate  mailing,  each  piece  of 
ZIP-14  Classroom  Perio^cals,  and  each 
piece  of  upgradable  Presorted  First- 
Class  Mail  or  upgradable  Standard  Mail 
(A)  must  have  a  barcode  clear  zone 
unless  the  piece  bears  a  DPBC  in  the 
address  book.  *  *  * 
***** 

E  EUGIBILITY 

it  ^  a  *  *  * 

E200  Periodicals 
***** 

E240  Automation  Rates 
1.0  BASIC  STANDARDS 

1.1  All  Pieces 

[Amend  1.1  by  revising  the  introductory 
text  to  read  as  follows:] 
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Except  for  Classroom  Periodicals 
under  3.0,  all  pieces  in  an  automation 
Periodicals  mailing  must: 

***** 

(Revise  the  heading  of  2.0  to  read  as 
follows:] 

2.0  RATE  APPUCATION— EXCEPT 
CLASSROOM  PERIODICALS 

***** 

[Add  new  3.0  to  read  as  follows:] 

3.0  RATE  APPUCATION— 
CLASSROOM  PERIODICALS  ONLY 

3.1  ZIP-»4  Rates 

ZIP-f4  Classroom  Periodicals  must 
meet  the  basic  standards  in  1.1a  through 
l.lf  and  1;2,  except  each  piece  must 
meet  the  physical  standaids  for  letter- 
size  mail  in  C810  and  the  standards  for 
OCR  processing  in  C830,  must  bear  the 
correct  7IP-¥A  code  in  the  address,  and 
must  have  address  elements  in  the 
standardized  format  placed  in  the  OCR 
read  area,  imder  AOIO.  23P-f4  rates 
apply  to  each  letter-size  piece  that  is 
sorted  under  M810  into  ^e 
corresponding  quahfying  groups: 

.  a.  Groups  of  150  or  more  pieces  in  5- 
digit  or  unique  3-digit  trays  qualify  for 
the  3/5  ZIP-i-4  rate. 

b.  Groups  of  fewer  than  150  pieces  in 
origin/entry  3-digit  trays  and  groups  of 
150  or  more  pieces  in  other  3-digit  or 
AADC  trays,  and  all  pieces  in  mixed 
AADC  trays  qiudify  for  the  Basic  ZIP-f4 
rate. 

3.2  Barcoded  Rates 

Barcoded  Classroom  Periodicals  must 
meet  the  basic  standards  in  1.00 
Barcoded  rates  apply  to  each  letter-size 
piece  that  is  sorted  under  M810  into  the 
corresponding  qualifying  groups: 

a.  C^ups  of  150  or  more  pieces  in  5- 
digit  trays  qualify  for  the  5-Digit 
Baitxxied  rate. 

b.  Groups  of  150  or  more  pieces  in 
unique  3-^git  trays  quaUfy  for  the  3- 
Digit  Barcoded  rate. 

c.  Pieces  for  unique  3-digit 
destination  that  is  part  of  a  3-digit 
scheme  group  in  L003  qualify  for  the  3- 
Digit  Barcoded  rate  when  pl^d  in  a  3- 
digit  scheme  tray  if  group^  separately 
from  pieces  for  other  3-digit  areas. 

d.  Groups  of  fewer  that  150  pieces  in 
origin/entry  3-digit/scheme  trays  and 
groups  of  150  or  more  pieces  in  other  3- 
digit,  3-digit  scheme,  or  AADC  trays  and 
all  pieces  in  mixed  AADC  trays  qiialify, 
for  the  Basic  Barcoded  rate. 

•  *  *  *  c 

M  MAIL  PREPARATION  AND 
SORTATION 
***** 


M800  All  Automation  Mail 

[Revise  the  heading  of  M810  to  read  as 
follows:] 

M810  Letter-Size  Mail 
1.0  BASIC  STANDARDS 

1.1  Standards 

[Amend  1.1  byreplacing  the  term 
“Regular  Periodicals”  with 
“Periodicals”  in  the  first  sentence  to 
read  as  follows:] 

Letter-size  automation  rate  First-Class 
Mail,  Periodicals,  and  Standard  Mail  (A) 
must  be  prepared  xmder  M810  and  the 
eligibility  standards  for  the  rate 
claimed.*  *  * 

1.2  Mailings 

[Amend  1.2  by  adding  the  following 
sentence  to  the  end  the  section  to 
read  as  follows:] 

*  *  *A  Periodicals  mailings  may  not 
contain  both  ZIP-f4  Classroom  pieces 
and  any  other  automation  rate 
Periodicals. 

it  It  It  it  It 

1.6  Scheme  Sortation 

[Amend  1 .6  by  adding  the  following 
sentence  to  the  end  o/  the  section  to 
read  as  follows:] 

*  *  ^Scheme  sortation  is  not 
available  for  ZIP-f  4  Classroom 
Periodicals. 

***** 

3.0  PREPARATION— PERIODICALS 

3.1  Tray  Preparation 

[Amend  3.1  by  revising  3.1b  to  read  as 
follows:] 

Tray  size,  preparation  sequence,  and 
labeling: 

***** 

b.  3-digit/scheme  (3-digit  only  for 
ZIP-t-4  Classroom  Periodicals):  required 
(150-piece  minimum  exc^t  no 
minimum  for  required  orig^optional 
entry  3-digit(s)/s^eme);  overflow 
allowed;  for  Line  1,  use  L002,  Column 
B  {except  use  L002,  Coliunn  A,  for 
ZIP-f4  Classroom  Periodicals). 

*  *  »  *  .  * 

3.2  Line  2 

[Revise  3.2  to  read  as  follows:] 

Line  2:  PER  or  NEWS  (as  appropriate), 
LTRS  BC  (except  LTRS  UPGR  for  ZIP+4 
Qassroom  Periodicals),  and: 
***** 

Stanley  F.  Mins, 

Chief  Counsel,  Legtslative. 

[FR  Doc.  96-23394  Filed  9-11-96;  8:45  am] 
BRJJNQ  C006  7710-12-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

SO  CFR  Part  660 

[Docket  No.  960126016-4121-04;  LD. 
000396B] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Rsheries;  Closures  from  the 
Oregon>Califomia  Border  to  Humboldt 
Sou^  Jetty,  CA,  and  from  the  U.S.« 
Canadian  Border  to  Leadbetter  Point, 
WA 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closures. 

SUMMARY:  NMFS  annoimces  that 
commercial  salmon  fisheries  were 
closed  in  the  following  areas:  from  the 
Oregon-Califomia  border  (42*’00’00”  N. 
lat.)  to  Humboldt  South  Jetty,  CA 
(40*45’53”  N.  lat.),  at  midni^t,  August 
22, 1996;  and  from  the  U.S.-Caj^dian 
border  to  Leadbetter  Point,  WA 
(46**38’10”  N.  lat.),  at  midnight.  August 
24, 1996.  The  Director,  Nor&west 
Region,  NMFS  (Regional  Director),  has 
determined  that  the  commercial  quotas 
of  2,500  Chinook  salmon  and  20,800 
coho  salmon  for  the  respective  areas 
have  been  reached.  This  action  is 
necessary  to  conform  to  the  preseason 
annotmcement  of  the  1996  management 
measures  and  is  intended  to  ensure 
conservation  of  chinook  and  coho 
salmon. 

DATES:  Closure  from  the  Oregon- 
Califomia  border  to  Hiunboldt  South 
Jetty,  CA,  is  effective  at  2400  hours  local 
time,  August  22, 1996,  through  0001 
hours  lo^  time,  Sel)tember  1, 1996,  at 
which  time  the  season  reopens  imder 
the  terms  of  the  preseason 
announcement  of  the  1996  management 
measures.  Closure  from  the  U.S.- 
Canadian  border  to  Leadbetter  Point, 
WA,  is  effective  at  2400  hours  local 
time,  August  24, 1996,  through  2400 
hours  lo^  time,  September  30, 1996,  at 
which  time  the  setison  remains  closed 
under  the  terms  of  the  preseason 
announcement  of  the  1996  management 
measures.  Comments  will  be  accepted 
through  September  26, 1996. 

ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Director,  Northwest 
Region,  NMFS,  7600  S£md  Point  Way 
NE.,  Seattle,  WA  98115-0070,  or  Hilda 
Diaz-Soltero,  Director,  Southwest 
Region,  NMFS,  501 W.  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4132.  Information  relevant  to  this  action 
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has  been  compiled  in  aggregate  form 
and  is  available  for  pubbc  review  during 
business  hours  at  the  Northwest 
Regional  Office  or  Southwest  Regional 
Office. 

FOR  FURTHER  mFORMATION  CONTACT: 
William  L.  Robinson,  206-526-6140,  or 
Rodney  R.  Mclnnis,  310-980-4030. 
SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  ocean  salmon 
fisheries  at  SO  CFR  660.409(a)(1)  state 
that  when  a  quota  for  the  commercial  or 
the  recreational  fishery,  or  both,  for  any 
salmon  species  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Director  to  be  reached  on 
or  by  a  certain  date,  NMFS  will,  by 
notice  issued  imder  SO  CFR  660.411, 
close  the  commercial  or  recreational 
fishery,  or  both,  for  all  sahnon  species 
in  the  portion  of  the  fishery 
management  area  to  which  the  quota 
applies  as  of  the  date  the  quota  is 
projected  to  be  reached. 

In  the  aimual  management  measvues 
for  ocean  salmon  fisheries  (61  FR  20175, 
May  6, 1996),  NMFS  aimounced  that  the 
1996  commercial  fishery  in  the  area 
between  the  Oregon-CaUfomia  border 
and  Hiunboldt  South  Jetty,  CA,  would 
open  on  August  15  and  continue 
through  August  31  or  attainment  of  the 
2.500  Chinook  salmon  quota,  whichever 
occurred  first.  NMFS  also  annoimced 
that  a  1996  commercial  fishery 
contingency  season  in  the  area  between 
the  U.S.-Canadian  border  and 
Leadbetter  Point,  WA,  would  open  on 
July  26  and  continue  through  September 
30  or  attainment  of  the  18,800  chinook 
salmon  quota,  whichever  occurred  first. 
An  inseason  action  at  61  FR  40157, 
August  1, 1996,  announced 
implementation  of  the  contingency 
season.  A  further  inseason  action  at  61 
FR  43472,  August  23, 1996,  increased 
the  commercid  coho  salmon  quota  for 
the  area  to  20,800  fish. 

The  best  available  information  on 
August  21  indicated  that  catch  and 
effort  data  and  projections  supported 
closure  of  the  commercial  fishery  in  the 
area  between  the  Oregon-Califomia 
border  and  Hiunboldt  South  Jetty,  CA.  at 
midnight,  August  22,  and  closure  of  the 
commercial  finery  in  the  area  between 
the  U.S.-Canadian  border  and 
Leadbetter  Point,  WA,  at  midnight. 
August  24. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  California 
Department  of  Fish  and  Game,  and  the 
Washington  Department  of  Fish  and 
Wildlife  regardffig  these  closures.  Ihe 
States  of  C^fomia  and  Washington  will 
manage  the  commercial  fishery  in  state 
waters  adjacent  to  these  areas  of  the 


exclusive  economic  zone  in  accordance 
with  this  Federal  action.  As  provided  by 
the  inseason  notice  procedines  of  50 
CFR  660.411,  actual  notice  to  fishermen 
of  this  action  was  given  prior  to  2400 
hours  local  time.  August  22. 1996 
(closiue  from  the  Oregon-Califomia 
border  to  Humboldt  ^uth  Jetty,  CA) 
and  2400  hours  local  time,  August  24, 
1996  (closiue  fiom  the  U.S.-Canadian 
border  to  Leadbetter  Point,  WA)  by 
telephone  hotline  number  206-526- 
6667  or  800-662-9825  and  by  U.S. 

Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz.  Because  of  the  need  for 
immediate  action  to  stop  the  fishery 
upon  achievement  of  the  quota,  NMFS 
has  determined  that  good  cause  exists 
for  this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment,  lliis  notice  does  not  apply  to 
other  fisheries  that  may  be  operating  in 
other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  E.0. 12866. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  September  S,  1996 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  96-23253  Filed  9-11-96;  8:45  am] 
MLUNQ  CO06  M10-22-F 


50  CFR  Part  679 

[DockM  No.  960129019-6010-01;  LD. 
0906960] 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Sharpchin  and 
Northern  Rockfish  in  the  Aleutian 
islands  Subarea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Inseason  adjustment;  request  for 
comments. 

SUMMARY:  NMFS  issues  an  inseason 
adjustment  prohibitiog  retention  of  Atka 
mackerel  in  the  Aleutian  Islands 
subarea  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  prevent 
overfishing  of  the  sharpchin/northem 
rockfish  species  group. 

DATES:  1200  hrs,  Alaska  local  time 
(A.l.t.),  September  7, 1996,  imtil  2400 
hrs.  A.l.i.,  December  31, 1996. 
Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t.,  September  23, 1996. 


ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS.  P.O.  Box  21668,  Juneau.  AK 
99802,  Attn:  Lori  Gravel,  or  be  delivered 
to  the  fourth  floor  of  the  Federal 
Building,  709  West  9th  Street,  Juneau, 
AK. 

FOR  FURTHER  INFORMATION  CONTACT^ 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  imder 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  Fishing  by  U.S.  vessels 
is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  Magnuson  Act  requires  that 
conservation  and  management  measures 
prevent  overfishing.  The  1996 
overfishing  level  for  the  sharpchin/ 
northern  rockfish  species  group  in  the 
Aleutian  Islands  subarea  of  the  BSAI  is 
estabhshed  by  the  Final  1996  Harvest 
Specifications  of  Groundfish  (61  FR 
4311,  February  5, 1996)  as  5,810  metric 
tons  (mt)  and  the  acceptable  biological 
catch  as  5,810  mt.  As  of  August  24, 

1996, 6,578  mt  of  sharpchin/northem 
rockfish  have  been  caught. 

NMFS  closed  directed  fishing  for 
sharpchin/northem  rockfish  on  May  30, 
1996  (61  FR  28072,  June  4, 1996)  and 
prohibited  retention  of  sharpchin/ 
northern  rockfish  on  July  27, 1996  (61 
FR  40158,  August  1, 1996).  Substantial 
trawl  fishing  effort  will  be  directed  at 
remaining  amounts  of  Atka  mackerel  in 
the  Aleutian  Islands  subarea  during 
1996.  This  fishery  can  have  a  significant 
bycatch  of  sharpchin/northem  rockfish. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §  679.25(a)(l)(i)  and  (a)(2)(iii),  that 
closing  the  season  by  prohibiting 
retention  of  Atka  mackerel  by  vessels 
using  trawl  gear  is  necessary  to  prevent 
overfishing  of  the  sharpchin/northem 
rockfish  species  group,  and  is  the  least 
restrictive  measure  to  achieve  that 
purpose.  Without  this  prohibition  of 
retention,  significant  incidental  catch  of 
sharpchin/northem  rockfish  would 
occur  by  trawl  vessels  targeting  Atka 
mackerel. 

Therefore,  NMFS  is  requiring  that 
further  catches  of  Atka  mackerel  by 
vessels  using  trawl  gear  in  the  Aleutian 
Islands  submea  of  the  BSAI  be  treated 
as  prohibited  species  in  accordance 
with  §  679.21(b)(2). 
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The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  providing  prior  notice  and  public 
comment  or  delaying  the  effecti.ve  date 
of  this  action  is  impracticable  and 
contrary  to  the  public  interest. 
Immediate  effe^veness  is  necessary  to 
prevent  overfishing  of  sharpchin/ 
northern  rockfish  in  the  Aleutian 
Islands  subarea  of  the  BSAI.  Under 
§  679.25(c)(2),  interested  persons  are 
invited  to  submit  written  comments  on 
this  action  to  the  above  address  until 
September  23, 1996. 

Classification 

This  action  is  taken  under  §  679.20 
and  is  exempt  fit>m  OMB  review  imder 
E.0. 12866. 

Authnrity:  16  U.S.C  1801  et  seq. 

Dated:  September  6, 1996. 

Gary  Madock, 

Director,  Office  ofSustamable  Fisheries. 
National  Marine  Fisheries  Service. 

[FR  Doc.  96-23321  Filed  9-6-96;  5:02  pm] 
sauNQ  cooe  asio-22-p 


50  CFR  Part  679 

(Docket  No.  960129010-6019-01;  LO. 
090696F] 

Fisherias  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  by  Vessels 
Using  Nonpelagic  Trawl  Gw  in  the 
Bering  Sea  and  Aleutian  Island  Area 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUUniARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  by  trawl  vessels 
using  nonpelagic  trawl  gear  in  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the  BSAI 
bycatch  allowance  of  halibut  specified 
for  the  trawl  pollock/Atka  madterel/ 
“other  species”  fishery  category. 
EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  7, 1996,  until 
2400  hrs,  A.l.t.,  December  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islanc^  Area 
(FMP)  prepeued  by  the  North  Pacific 
Fishery  Management  Cmmcil  under 
authority  of  the  Mckgnuson  Fishery 


Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implemmiting  the  FMP  at  50 
parts  600  and  679. 

The  1996  bycatch  allowance  of 
halibut  specified  for  the  trawl  pollock/ 
Atka  mackerel/“other  species”  fishery 
category  which  is  defined  at 
§679.21(e)(3)(iv)(F),  was  established  as 
430  metric  tons  by  the  Final  1996 
Harvest  Specifications  of  Groundfish  (61 
FR  4311,  February  5, 1996). 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined,  in  acco^ance 
with  §  679.21(e)(7),  that  the  bycatch 
allowance  of  halibut  specified  for  the 
trawl  pollock/Atka  m{^erel/“other 
species”  fishery  category  has  been 
reached.  Therefore,  NMFS  is  closing  the 
directed  fishery  for  pollock  by  trawl 
vessels  using  nonpelagic  trawl  gear  in 
the  BSAI. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e). 

Classification 

This  action  is  taken  imder  50  CFR 
679.21  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  6, 1996. 

Gary  C  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  96-23322  Filed  9-6-96;  5:02  pm] 
BMJJNG  COOE  3810-22-f 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  Service 
Rural  Business-Cooperative  Service 
Rural  Utilities  Service 
Farm  Service  Agency 

7  CFR  Part  1780 

RIN  0572-AB20 

Streamlining  the  Rural  Utilities  Service 
Water  and  Waste  Program  Regulations 

AGENCIES:  Rural  Housing  Service.  Rural 
Business-Cooperative  Service,  Rural 
Utilities  Service,  and  Farm  Service 
Agency;  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  amends  the  regulations 
utilized  to  administer  the  water  and 
waste  lo£m  and  grant  programs.  The 
proposed  rule  will  combine  the  water 
and  waste  loan  and  grant  regulations 
into  one  regulation.  Unnecessary  and 
burdensome  requirements  for  entities 
seeking  financial  assistance  imder  the 
programs  will  be  eliminated.  The 
streamlining  of  the  regulation  will  allow 
RUS  to  provide  better  service  to  rural 
entities  needing  assistance  in  correcting 
and  alleviating  health  and  sanitary 
problems  in  their  communities,  and  in 
general  improve  the  quality  of  life  in 
rural  areas.  This  rule  will  also 
incorporate  changes  in  the  water  and 
waste  loan  and  grant  program  mandated 
by  the  1996  Farm  Bill.  This  rule  could 
impact  the  amoimt  of  loan  and  grant  an 
applicant  could  receive.  Therefore,  RUS 
will  honor  all  written  commitments  of 
loan  and  grant  amounts  issued  prior  to 
the  effective  date  of  this  rule, 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October 
15. 1996. 

ADDRESSES:  Submit  written  comments 
on  the  proposed  rule.  RUS  requires  a 
signed  original  and  3  copies  of  all 
comments  (7  CFR  1700.30(e))  to  the 
Program  Support  and  Regulatory 
Analysis  Group,  Rural  Utilities  Service, 


14th  &  Independence  Avenue  SW.,  AG 
Box  1522,  Washington,  E)C  20250, 
Telephone:  (202)  720-0736. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
W.  Cooper,  Loan  Specialist,  Water  and 
Waste  Division,  Rured  Utilities  Service, 
USDA,  South  Agriculture  Building, 

Room  6328,  AG  Box  1548,  Washington, 
DC  20250,  telephone:  (202)  720-9589. 

SUPPLEMENTARY  INFORMATION: 
Classification 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12866  and  the  Office  of  Management 
and  Budget  has  determined  that  it  is  a 
“significant  regulatory  action”. 

Intergovernmental  Review 

These  programs  are  listed  in  the 
Catalog  of  F^eral  Domestic  Assistance 
under  number  10.760,  Water  and  Waste 
Systems  For  Rural  Communities  and  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G,  “Environmental  Program.”  It 
has  been  determined  that  the  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Compliance  With  Executive  Order 
12778 

The  regulation  has  been  reviewed  in 
light  of  Executive  Order  12778  and 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  .(2)(b)(2)  of  ^at 
Order.  Provisions  within  this  part  which 
are  inconsistent  with  State  law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  part  11  must  be 
exhausted  prior  to  filing  suit 

Information  Collection  and  Paperwork 
Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended)  RUS  is 
requesting  comments  on  the  information 
collection  incorporated  in  this  proposed 
rule. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance  . 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  elqctronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

For  further  information  contact  Jerry 
W.  Cooper,  Loan  Specialist,  Water  and 
Waste  Division,  Rural  Utilities  Service, 
U.S.  Department  of  Agriculture,  1400 
Independence  Ave.,  SW.,  STOP  1548, 
Washington,  DC  20230-1548,  telephone: 
(202) 720-9589. 

Title:  Water  and  Waste  Disposal  Loan 
and  Grant  Program. 

OMB  Control  Number:  0575-0015. 

Type  of  Request:  Addendum  to  a 
previously  approved  information 
collection. 

The  program  provides  loan  and  grant 
funds  for  water  and  waste  disposal 
projects  serving  the  most  financially 
needy  rural  commimities.  Financial 
assistance  should  result  in  reasonable 
user  costs  for  rural  residents,  rural 
businesses,  and  other  rural  users.  The 
program  is  limited  to  rural  areas  and 
small  towns  with  a  population  of  10,000 
or  less.  Communities  seeking  financial 
assistance  through  the  program  must 
provide  certain  detailed  information  to 
RUS  that  is  used  to  determine  eligibility 
and  the  credit  worthiness  of  the 
applicant.  Additional  information  is 
needed  to  assure  that  proposed  projects 
will  meet  the  needs  of  the  community, 
are  properly  constructed,  and  that  the 
financial  interest  of  the  Government  is 
protected.  All  the  information  collected 
is  used  by  RUS  to  manage  and  accoimt 
for  Government  resources.  The  reports 
and  forms  are  required  to  ensiue  &e 
proper  and  judicious  use  of  public 
funds. 

This  proposed  rule  ehminates  the  pre¬ 
application  procedures  which  were 
previously  required  under  7  CFR  part 
1940  subpart  A.  The  addendiun  will 
reflect  the  reduction  in  reporting  burden 
by  8,726  hours  due  to  the  elimination  of 
this  reporting  requirement. 


48076  Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Proposed  Rules 


Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
infomiation  is  estimated  to  average  2.7 
hours  per  respondent. 

Respondents:  Non-profit  institutions 
and  state,  local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
10,520. 

Estimated  Number  of  Responses: 
85,182. 

Estimated  Total  Annual  Burden  on 
Respondents:  227,128  hours. 

Copies  of  this  information  collection 
can  be  obtained  firom  Dawn  Wolfgang, 
Program  Support  and  Regulatory 
Analysis,  Rural  Utilities  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Ave.,  SW.,  STOP  1522, 
Washington,  DC  20250-1522. 

Telephone:  (202)  720-0812.  Fax:  (202) 
720-4120. 

Comments  may  be  sent  to  F.  Lamont 
Heppe,  Jr.,  Director,  Program  Support 
and  Regulatory  Analysis,  Rural  Utilities 
Service,  U.S.  Depart^nt  of  Agricultiue, 
1400  Independence  Ave.,  SW,  STOP 
1522,  Washington.  DC  20250-1522. 
Telephone:  (202)  720-0812.  Fax:  (202) 
720-4120; 

A  comment  to  0MB  is  best  assured  of 
having  its  full  efiect  if  0MB  receives  it 
within  30  days  of  publication  of  this 
rule. 

All  comments  will  become  a  matter  of 
public  record. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
uimecessary  regulations  and  improve 
those  that  remain  in  force. 

Unfunded  Mandate  Reform  Act 

This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandate  Reform  Act  of  1995)  for  State, 
local,  and  tribal  govenunents  or  the 
private  sector.  Thus  today’s  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  Unfunded  Mandate 
Reform  Act  of  1995. 

Cross  Referenfxs  of  Regulations 

The  Rural  Utilities  Service  is  an 
Agency  resulting  from  a  reorganization  - 
of  programs  administered  hy  the  former 
Farmers  Home  Administration,  the 
former  Rural  Development 
Administration,  and  the  former  Rural 
Electrification  Administration.  Dual¬ 
references  or  cross-references  to  former 
Farmers  Home  Administration 
regulations  and  forms  are  provided  for 
by  the  Department  of  Agriculture 
Reorganization  Act  of  1994. 


Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
does  not  apply  to  this  rule. 

Background 

The  water  and  waste  loan  and  grant 
programs  are  authorized  by  various 
sections  of  the  Consolidated  Farm  and 
Rural  Development  Actfc(7  U.S.C.  1921 
et  seq.),  as  amended.  The  regulations  for 
these  programs,  particularly  the  loan 
program,  have  not  been  completely 
reviewed  for  many  years.  The  recent 
streamlining  and  reorganization  of  the 
Department  of  Agriculture  provided  an 
opportunity  to  review  and  rewrite  the 
water  and  waste  loan  and  grant 
regulations.  A  task  force,  was  formed  to 
review  and  rewrite  the  regulations.  The 
aim  of  the  task  force  was  to  make  the 
regulations  easier  to  understand, 
eliminate  uimecessary  requirements, 
and  continue  to  protect  the  interest  of 
the  U.S.  taxpayer. 

The  program  prbvides  loan  and  grant 
fgnds  for  water  and  waste  disposal 
projects  serving  the  most  financially 
needy  rural  communities.  Financial 
assistemce  should  result  in  reasonable 
user  costs  for  rural  residents,  rural 
businesses,  and  other  rural  users.  The 
program  is  limited  to  rural  areas  and 
small  towns  with  a  population  of  10,000 
or  less. 

The  proposed  rule  will  divide  the 
regulation  into  four  subparts:  A,  B,  C, 
and  D.  Subpart  A  contains  the  general 
policies  and  requirements  of  the  loan 
and  grant  program.  Subpart  B  contains 
the  loan  and  grant  application 
processing  requirements.  Subpart  C 
contains  all  the  requirements  for 
planning,  designing,  bidding, 
contracting,  constructing,  and 
inspections.  Subpart  D  has  information 
required  in  the  preparation  of  notes  or 
bonds  and  bond  transcript  documents 
for  public  body  applicants. 

Major  changes  are: 

1.  Redirects  additional  grant  funds  to 
communities  that  truly  need  the 
assistance  in  order  to  construct  a 
project.  Communities  with  incomes  over 
100  percent  of  the  State 
nonmetropolitan  median  household 
income  will  not  qualify  for  any  grant 
funds  as  in  the  current  regulations. 

2.  Stretches  the  grant  dollars 
appropriated  by  Congress  to  help  more 
commvmities  by  changing  the  maximum 
percentage  of  grapt  funds  that  a  higher 
income  commimity.can  receive  from  55 
percent  to  45  piercent  of  RUS’s  share  of 
the  project  costs.  This  change  could 
have  an  indirect  effect  of  having  an 
incentive  for  development  of  regional 
projects. 


3.  The  process  used  to  select  projects 
for  funding  has  been  revised  to  direct 
funds  to  low  income,  small 
communities  that  need  to  correct  health 
problems.  Also,  the  priority  points 
awarded  for  regional  systems  have  been 
increased. 

4.  The  application  process  has  been 
streamlined  to  reduce  uimecessary 
paperwork  and  improve  service  to  the 
rural  communities.  There  will  he  less 
regulations  and  the  number  of  pages 
will  be  greatly  reduced. 

5.  The  application  process  has  been 
shortened  by  eliminating  the 
preapplication  process. 

6.  A  preliminary  engineering  report 
(PER)  must  be  submitted  earlier  in  the 
application  process.  The  requirement  of 
submitting  a  PER  earlier  in  &e  process 
will  assist  the  stafi  in  making  better 
decisions.  Also,  applicants  have  to  have 
this  type  of  document  to  help  them 
determine  what,  where,  and  how  they 
are  going  to  build  needed  facilities.  This 
change  will  force  applicants  to  have  a 
clear  picture  of  what  they  want  to 
construct  prior  to  applying  for 
assistance.  A  majority  of  applicants 
have  a  PER  at  the  preapplication  stage 
now,  therefore  the  change  will  tend  to 
put  all  applicants  on  a  level  field. 

The  major  1996  Farm  Bill  changes  are: 

1.  Fimds  made  available  for  these 
programs  may  be  made  available  for  a 
water  system  that  is  making  significant 
progress  toward  meeting  the  Safe 
Drinking  Water  Act  standards. 

2.  Funds  made  available  for  water 
treatment  discharge  or  waste  disposal 
system  must  meet  applicable  Federal 
and  State  water  pollution  control 
standards. 

3.  Not  earlier  than  60  days  before 
filing  an  application  for  loan  or  grant 
assistance,  a  notice  of  intent  shall  be 
published  in  a  general  circulation 
newspaper. 

4.  When  applicants  hire  outside 
engineers,  the  selection  of  an  engineer 
for  a  project  design  shall  be  done  by  a 
request  for  proposals. 

5.  Assistance  imder  any  rural 
development  program  adbninistered  by 
the  Secretary  or  any  agency  of  the 
Department  of  Agriculture  shall  not  be 
conditioned  on  any  requirement  that  the 
recipient  of  the  assistance  accept  or 
receive  electric  service  from  any 
particular  utility,  supplier,  or 
cooperative.  This  is  being  implemented 
for  the  water  and  waste  loan  and  grant 
programs. 

List  of  Subjects  in  7  CFR  Part  1780 

Community  development. 

Community  facilities.  Grant  programs- 
Housing  and  community  development. 
Rural  areas.  Waste  treatment  and ' 


Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Proposed  Rules  43077 


disposal-Domestic,  Water  supply- 
Domestic. 

Therefore,  RUS  proposes  to  amend 
chapter  XVn,  title  7,  Code  of  Federal 
Regulations  as  follows: 

PART  1780— WATER  AND  WASTE 
LOANS  AND  GRANTS 

1.  Part  1780,  is  added  to  read  as 
follows: 

PART  1780-WATER  AND  WASTE 
LOANS  AND  GRANTS 

Subpart  A— General  Policies  and 
Requirements 

1780.1  General. 

1780.2  Purpose. 

1780.3  DeOnitions  and  grammatical  rules  of 
construction. 

1780.4  Availability  of  forms  and 
regulations. 

1780.5  [Reservedl 

1780.6  Application  information. 

1780.7  Eligibility. 

1780.8  [Reserved] 

1780.9  Eligible  loan  and  grant  purposes. 

1780.10  Limitations. 

1780.11  Service  area  requirements. 

1780.12  (Reservedl 

1780.13  Rates  and  terms. 

1780.14  Security. 

1780.15  Other  Federal,  state,  and  local  • 
requirements. 

1780.16  (Reserved] 

1780.17  Selection  priorities  and  process. 

1780.18  Public  information. 
1780.19-1780.22  (Reserved] 

1780.23  [Reservedl 

1780.24  Approval  authorities.  '' 

1780.25  Exception  authority. 
1780.26-1780.30  [Reserved] 

Subpart  B— Loan  and  Grant  Application 
Processing 

1780.31  General. 

1780.32  Timeframes  for  application 
processing. 

1780.33  Application  requirements. 

1780.34  (Reserved] 

1780.35  Processing  office  review. 

1780.36  Approving  official  review. 

1780.37  Applications  determined  ineligible. 

1780.38  [Reserved] 

1780.39  Application  processing. 

1780.40  (Reserved] 

1780.41  Loan  or  grant  approval. 

1780.42  Transfer  of  obligations. 

1780.43  [Reservedl 

1780.44  Actions  prior  to  loan  or  grant 
closing  or  start  of  construction, 
whichever  occurs  first. 

1780.45  Loan  and  grant  closing  and 
delivery  of  funds. 

1780.46  [Reservedl 

1780.47  Borrower  accounting  methods, 
management  reporting  and  audits. 

1780.48  Regional  commission  grants. 

1780.49  Rural  or  Native  Alaskan  villages. 
1780.49-1780.52  [Reserved] 


Subpart  C— Planning,  Designing,  Bidding, 
Contracting,  Constructing  and  inspections 

1780.53  General. 

1780.54  Technical  services 

1 780.55  Preliminary  engineering  reports. 

1780.56  [Reservedl 

1780.57  Design  policies. 

1780.58-1780.60  [Reserved] 

1780.61  Construction  contracts. 

1780.62  Utility  purchase  contracts. 

1780.63  Sewage  treatment  and  bulk  water 
sales  contracts. 

1780.64-1780.66  (Reserved) 

1780.67  Performing  construction. 

1780.68  Owner’s  contractual  responsibility. 

1780.69  [Reserved] 

1780.70  Owner’s  procurement  regulations. 

1780.71  [Reservedl 

1780.72  Procurement  methods. 

1780.73  [Reserved] 

1780.74  Ccmtracts  awarded  prior  to 
applications. 

1780.75  Contract  provisions. 

1780.76  Contract  administration. 
1780.77-1780.79  [Reserved] 

Subpart  D — Information  Pertaining  to 
Preparation  of  Notes  or  Bonds  and  Bond 
Transcript  Oocuntents  for  Pubiic  Body 
Applicants 

1780.80  General. 

1780.81  Policies  related  to  use  of  bond 
counsel. 

1780.82  [Reserved] 

1780.83  Bond  transcript  documents. 
1780.84-1780.86  [Reserved] 

1780.87  Permanent  instruments  for  Agency 
loans. 

1780.88  [Reserxed] 

1780.89  Multiple  advances  of  Agency  funds 
using  permanent  instruments. 

1780.90  Multiple  advances  of  Agency  funds 
using  temporary  debt  instruments. 

1780.91-1780.93  [Reserved] 

1780.94  Minimum  bond  specifications. 

1780.95  Public  bidding  on  bonds. 
1780.96-1780.100  [Reserved] 

Authority:  5  U.S.C.  301;  7  U.S.C  1989;  16 
U.S.C.  1005. 

Subpart  A— Gansral  Policies  artd 
Requirements 

§1780.1  Generai. 

(a)  This  part  outlines  the  policies  and 
procedures  for  making  and  processing 
direct  loans  and  grants  for  water  and 
waste  projects.  The  Rural  Utilities 
Service  (RUS)  shall  cooperate  fully  with  • 
State  and  local  agencies  in  making  loans 
and  grants  to  assure  maximiun  support 
to  the  State  strategy  for  nural 
development.  Agency  officials  and  their 
staffi  shall  maintain  coordination  and 
liaison  with  State  agency  and  substate 
planning  districts. 

(b)  The  income  data  used  in  this  part 
to  determine  median  household  income 
must  be  that  which  most  accurately 
reflects  the  income  of  the  service  area. 
The  median  household  income  of  the 
service  area  and  the  nonmetropolitan 
median  household  income  of  the  State 
will  be  determined  from  income  data 


from  the  most  recent  decennial  census 
of  the  United  States.  If  there  is  reason 
to  believe  that  the  census  data  is  not  an 
accurate  representation  of  the  median 
household  income  within  the  area  to  be 
served,  the  reasons  will  he  documented 
and  the  applicant  may  furnish,  or  the 
Agency  may  obtain,  additional 
information  regarding  such  median 
household  income.  Information  will 
consist  of  reliable  data  from  local, 
regional.  State  or  Federal  sources  or 
frx)m  a  survey  conducted  by  a  reliable 
impartial  source.  The  nonmetropolitan 
median  household  income  of  the  State 
may  only  he  updated  on  a  national  basis 
by  the  RUS  National  Office.  This  will  be 
done  only  when  median  household 
income  data  for  the  same  year  for  all 
Bureau  of  the  Census  areas  is  available 
from  the  Biueau  of  the  Census  or  other 
reliable  sources.  Bureau  of  the  Census 
areas  would  include  areas  such  as: 
Counties,  County  Subdivisions,  Cities, 
Towns,  Townships,  Boroughs,  and  other 
places. 

(c)  RUS  debt  instruments  will  require 
an  agreement  that  if  at  any  time  it  shall 
appear  to  the  Government  that  the 
borrower  is  able  to  refinance  the  amount 
of  the  indebtedness  to  the  Government 
then  outstanding,  in  whole  or  in  part,  by 
obtaining  a  loan  for  such  purposes  firom 
responsible  cooperative  or  private  credit 
sources,  at  reasonable  rates  and  terms 
for  loans  for  similar  purposes  and 
periods  of  time,  the  borrower  will,  upon 
request  of  the  Government,  apply  for 
and  accept  such  loan  in  sufficient 
amount  to  repay  the  Government  and 
will  take  all  such  actions  as  may  be 
required  in  connection  witii  such  loan. 

(d)  Funds  allocated  for  use  under  this 
part  are  also  for  the  use  of  Indian  tribes 
within  the  State,  regardless  of  whether 
State  development  strategies  include 
Indian  reservations  within  the  State’s 
boundaries.  Native  Americans  residing 
on  such  reservations  must  have  equal 
opportunity  to  participate  in  the 
benefits  of  these  programs  as  compared 
with  other  residents  of  the  State.  Such 
tribes  might  not  be  subject  to  State  and 
local  laws  or  jurisdiction.  However,  any 
requirements  of  this  part  that  affect 
applicant  eligibility,  the  adequacy  of 
RUS’s  security,  or  the  adequacy  of 
service  to  users  of  the  facility  and  all 
other  requirements  of  this  part  must  be 
met. 

(e)  RUS  financial  programs  must  be 
extended  without  regard  to  race,  color, 
religion,  sex-,  national  origin,  marital 
status,  age,  or  physical  or  mental 
handicap. 

(f)  Any  processing  or  servicing 
activity  conducted  pursuant  to  this  part 
involving  authorized  assistance  to 
Agency  employees,  members  of  their 
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families,  known  close  relatives,  or 
business  or  close  personal  associates,  is 
subject  to  the  provisions  of  subpart  D  of 
part  1900  of  this  title.  Applicants  for 
assistance  are  required  to  identify  any 
known  relationship  or  association  with 
a  RUS  employee. 

(g)  Water  and  waste  faciUties  will  be 
designed,  installed,  and  operated  in 
accordance  with  applicable  laws  which 
include  but  are  not  limited  to  the  Safe 
Drinking  Water  Act,  Clean  Water  Act 
and  the  Resource  Conservation  and 
Recovery  Act. 

(h)  RUS  financed  facilities  will  be 
consistent  with  any  current 
development  plans  of  State, 
multijurisdictional  areas,  counties,  or 
municipalities  in  which  the  proposed 
project  is  located. 

(i)  Each  RUS  financed  facility  will  be 
in  compliance  with  appropriate  State  or 
Federal  agency  regulations  which  have 
control  of  the  appropriation,  diversion, 
storage  and  use  of  water  and  disposal  of 
excess  water. 

(j)  Water  and  waste  applicants  must 
demonstrate  that  they  possess  the 
financial,  technical,  and  managerial 
capability  necessary  to  consistently 
comply  with  pertinent  Federal  and  State 
laws  and  requirements.  In  developing 
water  and  waste  systems,  applicants 
must  consider  alternatives  of 
ownership,  system  design,  and  the 
sharing  of  services. 

(k)  Applicants  should  be  aware  of  and 
comply  with  other  Federal  statute 
requirements  including  but  not  limited 
to: 

(l)  Section  504  of  the  Rehabilitation 
Act  of  1973.  Under  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794),  no  handicapped 
individual  in  ^e  United  States  shall, 
solely  by  reason  of  their  handicap,  be 
excluded  fi'om  participation  in,  1^ 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  imder  any  program  or 
activity  receiving  RUS  financial 

ncci  cf 

(2)  Qvil  Rights  Act  of  1964.  All 
borrowers  are  subject  to,  and  facilities 
must  be  operated  in  accordance  with, 
title  VI  of  the  Civil  Rights  Act  of  1964 
and  subpart  E  of  part  1901  of  this  title, 
particularly  as  it  relates  to  conducting 
and  reporting  of  compliance  reviews. 
Instruments  of  conveyance  for  loans 
and/or  grants  subject  to  the  Act  must 
contain  the  covenant  required  by 

§  1901.202(e)  of  this  title; 

(3)  The  Americans  with  Disabilities 
Act  (ADA)  of  1990.  This  Act  prohibits 
discrimination  on  the  basis  of  disability 
in  employment.  State  and  local 
government  services,  public 
transportation,  public  accommodations, 
facilities,  and  telecommimications.  Title 


n  of  the  Act  applies  to  facilities 
operated  by  State  and  local  public 
entities  which  provides  services, 
programs  and  activities.  Title  III  of  the 
Act  applies  to  facilities  owned,  leased, 
or  operated  by  private  entities  which 
accommodate  the  public;  and 

(4)  Age  Discrimination  Act  of  1975. 
This  Act  provides  that  no  person  in  the 
United  States  shall  on  the  basis  of  age, 
be  excluded  firom  participatidn  in,  be 
denied  the  benefits  of,  or  be  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance. 

§  1780.2  Purpose. 

Provide  loan  and  grant  funds  for 
water  and  waste  projects  serving  the 
most  financially  needy  communities. 
Financial  assistance  should  result  in 
reasonable  user  costs  for  rural  residents, 
rural  businesses,  and  other  rural  users. 

§  1780.3  Definitions  and  grammatical  rules 
of  construction. 

(a)  Definitions.  For  the  purposes  of 
this  part: 

Agency  means  any  United  States 
Department  of  Agriculture  (USDA) 
employee  acting  on  behalf  of  the  Rural 
Utilities  Service  in  accordance  with 
appropriate  delegations  of  authority. 

Approval  official  means  the  USDA 
official  at  the  State  level  who  has  been 
delegated  the  authority  to  approve  loans 
or  grants. 

Equivalent  Dwelling  Unit  (EDU) 
means  the  level  of  service  provided  to 
a  typical  rural  residential  dwelling. 

Parity  bonds  means  bonds  whi(±  have 
equal  standing  with  other  bonds  of  the 
same  Issuer. 

Poverty  line  means  the  level  of 
income  for  a  feunily  of  four,  as  defined 
in  section  673(2)  of  the  Community 
Services  Block  Grant  Act  (42  U.S.C. 
9902(2)). 

Processing  office  means  the  office 
designated  by  the  State  program  official 
to  accept  and  process  applications  for 
water  and  waste  disposal  assistance. 

Project  means  all  activity  that  an 
applicant  is  currently  imdertaking  to  be 
financed  in  whole  or  part  with  RUS 
assistance. 

Protective  advances  are  payments 
made  by  a  lender  for  items  such  as 
insiurance  or  taxes  in  order  to  preserve 
and  protect  the  security  or  the  lien  or 
priority  of  the  lien  securing  the  loan. 

Rural  and  Rural  Areas  means  any  area 
not  in  a  city,  or  town  with  a  population 
in  excess  of  10,000  inhabitants, 
according  to  the  latest  decennial  census 
of  the  United  States. 

Rural  Development  means  the 
mission  area  of  the  Under  Secretary  for 
Rural  Development.  Rural  Development 


State  and  local  offices  will  administer 
this  water  and  waste  program  on  behalf 
of  the  Rural  Utilities  Service. 

RUS  means  the  Rural  Utilities 
Service,  an  agency  of  the  United  States 
Department  of  Agriculture  established 
pursuant  to  section  232  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (Pub.  L. 
103-354),  successor  to  the  Farmer’s 
Home  Administration  and  the  Rural 
Development  Administration  with 
respect  to  certain  water  and  waste 
disposal  loan  and  grant  programs. 

Service  area  means  the  area 
reasonably  expected  to  be  served  by  the 
project. 

Servicing  office  means  the  office 
designated  by  the  State  program  official 
to  service  water  and  waste  disposal 
loans  and  grants. 

Similar  system  cost  means  the  average 
annual  EDU  user  cost  of  a  system  within 
a  community  having  similar  economic 
conditions  and  being  served  by  the  same 
typ>e  of  established  system.  Similar 
system  cost  shall  include  all  charges, 
taxes,  and  assessments  attributable  to 
the  system  including  debt  service, 
reserves  and  operation  and  maintenance 
costs. 

State  program  official  means  the 
USDA  official  at  the  State  level  who  has 
been  delegated  the  responsibility  of 
administering  the  water  and  waste 
disposal  programs  under  this  regulation 
for  a  p^icular  State  or  States. 

Statewide  nonmetropolitan  median 
household  income  means  the  median 
household  income  of  all  rural  areas  of 
a  state. 

(b)  Rules  of  grammatical  construction. 
Unless  the  context  otherwise  indicates, 
“includes”  and  “including”  are  not 
limiting,  and  “or”  is  not  exclusive.  The 
terms  defined  in  paragraph  (a)  of  this 
section  include  the  plural  as  well  as  the 
singular,  and  the  singular  as  well  as  the 
plural. 

§  1780.4  Availability  of  forms  and 
regulations. 

Information  about  the  availability  of 
forms,  regulations,  bulletins  and 
publications  cited  in  this  part  is 
available  from  any  USDA/R\iral 
Development  office  or  the  Rural  Utilities 
Service,  United  States  Department  of 
Agriculture,  Washington,  DC  20250- 
1500. 

§  1780.5  [Reserved] 

§  1780.6  Application  information. 

(a)  The  Rural  Development  State 
Director  in  each  State  will  determine  the 
office  and  staff  that  will  be  responsible 
for  delivery  of  the  program  (processing 
office)  and  designate  an  approving 
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office.  Applications  will  be  accepted  by 
the  processine  office. 

(b)  The  applicant's  governing  body 
should  designate  one  person  to  act  as 
(intact  person  with  the  Agency  during 
loan  and  grant  processing.  Agency 
personnel  should  make  every  effort  to 
involve  the  applicant’s  contact  person 
when  meeting  with  the  applicant’s 
professional  consultants  or  agents. 

11780.7  EHgiblllty. 

Facilities  financed  by  water  and  waste 
disposal  loans  or  grants  must  senre  rural 
areas. 

(a)  Eligible  applicant.  An  applicant 
must  be: 

(1)  A  public  body,  such  as  a 
mimicipality,  county,  district,  authority, 
or  other  political  subffivision  of  a  State, 
territory  or  commonwealth, 

(2)  An  organization  operated  on  a  not- 
for-profit  basis,  such  as  an  association, 
cooperative,  or  private  corporation.  The 
organization  must  be  an  association 
controlled  by  a  local  public  body  or 
bodies,  or  have  a  broadly  based 
ownership  by  or  membership  of  people 
of  the  local  commrmity,  or 

(3)  Indian  tribes  on  Federal  and  State 
reservations  and  other  Federally 
recognized  Indian  tribes. 

(b)  Eligible  facilities.  Facilities 
financed  by  RUS  may  be  located  in  non- 
rural  areas.  However,  loan  and  grant 
funds  may  be  used  to  finance  only  that 
portimi  of  the  facility  serving  rural 
areas,  regardless  of  fecility  location. 

(c)  Eligible  projects.  (1)  Projects  must 
serve  a  rural  area  which,  if  such  project 
is  completed,  is  not  likely  to  decline  in 
population  below  that  for  which  the 
project  was  designed. 

(2)  Projects  must  be  designed  and 
constructed  so  that  adequate  capacity 
will  or  can  be  made  available  to  serve 
the  present  population  of  the  area  to  the 
extent  feasible  and  to  serve  the 
reasonably  foreseeable  growth  needs  of 
the  area  to  the  extent  practicable.  Water 
systems  should  have  sufficient  capacity 
to  provide  for  reasonable  fire  protection 
to  the  extent  practicable. 

(3)  Projects  must  be  necessary  for 
orderly  community  development  and 
consistent  with  a  current 
comprehensive  community  water,  waste 
disposal,  or  other  current  development 
plan  for  the  rural  area. 

(d)  Credit  elsewhere.  Applicants  must 
certify  in  writing  and  the  Agency  shall 
determine  and  document  that  the 
applicant  is  unable  to  finance  the 
proposed  project  from  their  own 
resources,  through  commercial  credit  at. 
reasonable  rates  and  terms,  or  other 
funding  sources. 

(e)  Legal  authority  and  responsibility. 
Each  applicant  must  have  or  will  obtain 


the  legal  authority  necessary  for  owning, 
constructing,  operating,  and 
maintaining  the  proposed  facility  or 
service  and  for  obtaining,  giving 
security  for,  and  repaying  the  proposed 
loan.  Ihe  applicant  shall  be  responsible 
for  operating,  maintaining,  and 
managing  the  facility,  and  providing  far 
its  continued  availability  and  use  at 
reasonable  rates  and  terms.  This 
responsibility  shall  be  exercised  by  the 
applicant  even  though  the  facility  may 
be  operated,  maintained,  or  managed  by 
a  third  party  under  contract  or 
management  agreement.  Guidance  for 
preparing  a  management  agreement  is 
available  from  the  Agency.  Such 
contracts,  management  agreements,  or 
leases  must  not  contain  options  or  other 
provisions  for  transfer  of  ownership. 

(f)  Economic  feasibility.  All  projects 
financed  under  the  provisions  of  ffiis 
section  must  be  bas^  on  taxes, 
assessments,  income,  fees,  or  other 
satisfactory  sources  of  revenues  in  an 
amoxmt  sufficient  to  provide  for  facility 
operation  and  maintenance,  reasonable 
reserves,  and  debt  payment.  If  the 
primary  use  of  the  facility  is  by  business 
and  the  success  or  failure  of  the  facility 
is  dependent  on  the  business,  then  the 
economic  viability  of  that  business  must 
be  assessed. 

(g)  Federal  Debt  Collection  Act  of 
1990.  An  outstanding  judgment 
obtained  by  the  United  States  in  a 
Federal  Court  (other  than  in  the  United 
States  Tax  Court),  which  has  been 
recorded,  shall  cause  the  applicant  to  be 
ineligible  to  receive  a  loan  or  grant  until 
the  judgment  is  paid  in  full  or  otherwise 
satisfied. 

(h)  Expanded  eligibility  for  timber- 
dependent  communities  in  Pacific 
Northwest.  In  the  Pacific  Northwest, 
defined  as  an  area  containing  national 
forest  covered  by  the  Federal  dociunent 
entitled,  “Forest  Plan  for  a  sustainable 
Economy  and  a  Sustainable 
Environment,”  dated  July  1, 1993,  the 
population  limits  contained  in  section 
1780.3(a)  of  this  part  are  expanded  to 
include  commimities  with  not  more 
than  25,000  inhabitants  until  September 
30, 1998,  if: 

(1)  Part  or  all  of  the  commimity  lies 
within  100  miles  of  the  boimdary  of  a 
national  forest  covered  by  the  F^eral 
document  entitled,  “Forest  Plan  for  a 
Sustainable  Economy  and  a  Sustainable 
Environment.”  dated  July  1, 1993;  and 

(2)  The  commvmity  is  located  in  a 
coimty  in  which  at  least  15  percent  of 
the  total  primary  and  secondary  labor 
and  proprietor  income  is  derived  from 
forestry,  wood  products,  or  forest- 
related  industries  such  as  recreation  and 
toiuism. 


§1780.8  [Resarvwq 

{ 1780.0  Eligible  loan  and  grant  purposes. 

Loan  and  grant  funds  may  be  used 
only  for  the  following  purposes: 

(a)  To  construct,  enlarge,  extend,  or 
otherwise  improve  rural  water,  sanitary 
sewage,  solid  waste  disposal,  and  storm 
wastewater  disposal  facilities; 

(b)  To  construct  or  relocate  public 
buildings,  roads,  bridges,  fences,  or 
utilities,  and  to  make  other  public 
improvements  necessary  for  the 
successful  operation  or  protection  of 
facilities  authorized  in  paragraph  (a)  of 
this  section; 

(c)  To  relocate  private  buildings, 
roads,  bridges,  fences,  or  utilities,  and 
other  private  improvements  necessary 
for  the  successful  operation  or 
protection  of  facilities  authorized  in 
paragraph  (a)  of  this  section; 

(d)  For  payment  of  other  utility 
connection  charges  as  provided  in 
service  contracts  between  utility 
systems;  and 

(e)  When  a  necessary  part  of  the 
project  relates  to  those  facilities 
authorized  in  paragraphs  (a),  (b),  (c)  or 
(d)  of  this  section  ffie  following  may  be 
considered: 

(1)  Loan  or  grant  funds  may  be  used 
fOK 

(1)  Reasonable  fees  and  costs  such  as: 
legal,  engineering,  administrative 
services,  fiscal  advisory,  recording, 
environmental  analyses  and  siirveys, 
possible  salvage  or  other  mitigation 
measures,  planning,  establishing  or 
acquiring  rights: 

(ii)  Costs  of  acquiring  interest  in  land; 
rights,  such  as  water  rights,  leases, 
permits,  rights-of-way:  and  other 
evidence  of  land  or  water  control  or 
protection  necessary  for  development  of 
the  facility; 

(iii)  Pundiasing  or  renting  equipment 
necessary  to  install,  operate,  maintain, 
extend,  or  protect  facilities; 

(iv)  Cost  of  applicant  labor  necessary 
to  install  and  extend  service;  and 

(v)  In  unusual  cases,  the  cost  for 
connecting  the  user  to  the  main  service 
line. 

(2)  Only  loan  funds  may  be  used  for: 

(i)  Interest  incurred  diuing 
construction  in  conjimction  with 
multiple  advances  or  interest  on  interim 
financing; 

(ii)  Initial  operating  expenses, 
including  interest,  for  a  period 
ordinarily  not  exoseding  one  year  when 
the  applicant  is  imable  to  pay  such 
expenses; 

(iii)  The  purchase  of  existing  facilities 
when  it  is  necessary  either  to  improve 
service  or  prevent  the  loss  of  service; 
and 
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(iv)  Refinancing  debts  incurred  by,  or 
on  behalf  of,  an  applicant  when  all  of 
the  followine  conditions  exist: 

(A)  The  dwts  being  refinanced  are  a 
secondary  part  of  the  total  loan; 

(B)  The  debts  were  incurred  for  the 
facility  or  service  being  financed  or  any 
part  thereof; 

(C)  Arrangements  cannot  be  made 
with  the  creditors  to  extend  or  modify 
the  terms  of  the  debts  so  that  a  sound 
basis  will  exist  for  making  a  loan;  and 

(v)  Prepayment  of  costs  for  which 
RUS  grant  funds  were  obligated. 

(3)  Grant  funds  may  be  used  to  restore 
loan  funds  used  to  prepay  grant 
obligated  costs. 

(f)  Construction  incurred  before  loan 
or  grant  approval. 

(1)  Funds  may  be  used  to  pay 
obligations  for  construction  incurred 
before  loan  or  grant  approval  if  such 
requests  are  made  in  writing  by  the 
applicant  and  the  Agency  determines 
that: 

(1)  Compelling  reasons  exist  for 
incurring  obligations  before  loan  or 
grant  ^proval: 

(ii)  Ine  obligations  will  be  incurred 
for  authorized  loan  or  grant  purposes; 
and 

(iii)  The  Agency’s  authorization  to 
pay  such  obligations  is  on  the  condition 
that  it  is  not  committed  to  make  the  loan 
or  grant;  it  assumes  no  responsibility  for 
any  obligations  incurred  by  the 
applicant;  and. the  applicant  must 
subsequently  meet  all  loan  or  grant 
approval  requirements,  including 
environmental  and  contracting 
requirements. 

(2)  If  construction  is  started  vtrithout 
Agency  approval,  post-approval  in 
accordance  with  this  section  may  be 
considered,  provided  the  construction 
meets  applicable  requirements 
including  those  regaling  approval  and 
environmental  matters. 

(g)  Water  or  sewer  service  may  be 
provided  through  individual 
installations  or  small  clusters  of  users 
within  an  applicant’s  service  area.  The 
approval  official  should  consider  items 
such  as:  Quantity  and  quality  of  the 
individual  installations  that  may  be 
developed;  cost  effectiveness  of  the 
individual  facility  compared  with  the 
initial  and  long  term  user  cost  on  a 
central  system;  health  and  pollution 
problems  attributable  to  in^vidual 
facilities;  operational  or  management 
problems  peculiar  to  individual 
installations;  and  permit  and  regulatory 
agency  requirements. 

(1)  Applicants  providing  service 
through  individual  focilities  must  meet 
the  el^bility  requirements  in  §  1780.7. 

(2)  Tne  Agency  must  approve  the 
form  of  agreement  between  the 


applicant  and  individual  users  for  the 
installation,  operation,  maintenance  and 
payment  for  individual  facilities. 

(3)  If  taxes  or  assessments  are  not 
pledged  as  security,  applicants 
providing  service  through  individual 
facilities  must  obtain  security  necessary 
to  assure  collection  of  any  sum  the 
individual  user  is  obligated  to  pay  the 
applicant. 

(4)  Notes  representing  indebtedness 
owed  the  applicant  by  a  user  for  an 
individual  facility  will  be  scheduled  for 
payment  over  a  period  not  to  exceed  the 
useful  life  of  the  individual  facility  or 
the  RUS  loan,  whichever  is  shorter.  The 
interest  rate  will  not  exceed  the  interest 
rate  charged  the  applicant  on  the  RUS 
indebtedness. 

(5)  Applicants  providing  service 
through  individual  or  cluster  facilities 
must  obtain: 

(i)  Easements  for  the  installation  and 
ingress  to  and  egress  from  the  facility  if 
determined  necessary  by  RUS;  and 

(ii)  An  adequate  method  for  denying 
service  in  the  event  of  nonpayment  of 
user  fees. 

§  1 780.1 0  Limitations. 

(a)  Loan  and  grant  funds  may  not  be 
used  to  finance: 

(1)  Facilities  which  are  not  modest  in 
size,  design,  and  cost; 

(2)  Loan  or  grant  finder’s  fees; 

(3)  The  construction  of  any  new 
combined  storm  and  sanitary  sewer 
facilities; 

(4)  Any  portion  of  the  cost  of  a  facility 
which  does  not  serve  a  rural  area; 

(5)  That  portion  of  project  costs 
normally  provided  by  a  business  or 
industrial  user,  such  as  wastewater 
pretreatment,  etc.; 

(6)  Rental  for  the  use  of  equipment  or 
machinery  owned  by  the  applicant; 

(7)  For  other  purposes  not  directly 
related  to  operating  and  maintenance  of 
the  facility  being  installed  or  improved; 
and 

(8)  A  judgment  which  would 
disqualify  an  applicant  for  a  loan  or 
grant  as  provided  for  in  §  1780.7(g)  of 
this  part. 

(b)  Grant  funds  may  not  be  used  to: 

(1)  Reduce  EDU  costs  to  a  level  less 
than  similar  system  cost; 

(2)  Pay  any  costs  of  a  project  when  the 
median  household  Income  of  the  service 
area  is  and  more  than  100  percent  of  the 
nonmetropolitan  median  household 
income  of  the  State; 

(3)  Pay  project  costs  when  other  loan 
funding  for  the  project  is  not  at 
reasonable  rates  and  terms;  and 

(4)  Pay  project  costs  when  other 
funding  is  a  guaranteed  loan  obtained  in 
accordance  with  subpart  I  of  part  1980 
of  this  chapter. 


(c)  Grants  may  not  be  made  in  excess 
of  the  following  percentages  of  the  RUS 
funded  project  development  costs. 
Facilities  previously  installed  will  not 
be  considered  in  determining  the 
development  costs. 

(1)  75  percent  when  the  median 
household  income  of  the  service  area  is 
below  the  higher  of  the  poverty  line  or 
80%  of  the  state  nonmetropolitan 
median  income  and  the  project  is 
necessary  to  alleviate  a  health  or 
sanitary  problem. 

(2)  45  percent  when  the  median 
household  income  of  the  service  area 
exceeds  the  80  percent  requirements 
described  in  paragraph  (c)(1)  of  this 
section  but  is  not  more  than  100  percent 
of  the  statewide  nonmetropolitan 
median  household  income. 

(3)  Applicants  are  advised  that  the 
percentages  contained  in  paragraph 
(c)(1)  and  (c)(2)  of  this  section  are 
maximiun  amounts  and  may  be  further 
limited  due  to  availability  of  funds  or 
the  grant  determination  procedures 
contained  in  §  1780.35  (d)  of  this  part. 

§  1780.1 1  Service  area  requiremeitts. 

(a)  All  facilities  financed  luider  the 
provisions  of  this  part  shall  be  for 
public  use.  The  facilities  will  be 
installed  so  as  to  serve  any  potential 
user  within  the  service  area  who  desires 
service  and  can  be  feasibly  and  legsdly 
served.  This  does  not  preclude: 

(1)  Financing  or  constructing  projects 
in  phases  when  it  is  not  practical  to 
finance  or  construct  the  entire  project  at 
one  time;  and 

(2)  Financing  or  constructing  facilities 
where  it  is  not  economically  feasible  to 
serve  the  entire  area,  provided  economic 
feasibility  is  determined  on  the  basis  of 
the  entire  system  and  not  by  Considering 
the  cost  of  separate  extensions  to  or 
parts  thereof;  the  applicant  publicly 
announces  a  plan  for  extending  service 
to  areas  not  initially  receiving  service 
fit»m  the  system;  and  potential  users 
located  in  the  areas  not  to  be  initially 
served  receive  written  notice  from  the 
applicant  that  service  Will  not  be 
provided  imtil  such  time  as  it  is 
economically  feasible  to  do  so. 

fb)  Should  the  Agency  determine  that 
inequities  exist  within  the  applicants 
service  area  for  the  same  type  service 
proposed  (i.e.,  water  or  waste  disposal) 
such  inequities  will  be  remedied  by  the 
applicant  prior  to  loan  or  grant  approval 
or  included  as  part  of  the  project. 
Inequities  are  defined  as  unjustified 
variations  in  availability,  adequacy  or 
quality  of  service.  User  rate  schedules 
for  portions  of  existing  systems  that 
were  developed  under  different 
financing,  rates,  terms  or  conditions  do 
not  necessarily  constitute  inequities. 
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(c)  Developers  are  normally  expected 
to  provide  utility-type  facilities  in  new 
or  developing  areas  in  compliance  with 
appropriate  State  statutes.  RUS 
financing  will  be  considered  to  an 
eligible  applicant  only  in  such  cases 
when  failure  to  complete  development 
would  result  in  an  adverse  economic 
condition  for  the  rural  area  (not  the 
commimity  being  developed);  the 
proposal  is  necessary  to  die  succes.s  of 
a  current  area  development  plan;  and 
loan  payment  can  be  assu^  by: 

(1)  The  applicant  already  having 
sufficient  assured  revenues  to  repay  the 
loan;  or 

(2)  Developers  providing  a  bond  or 
escrowed  security  deposit  as  a  guarantee 
sufficient  to  meet  expenses  attributable 
to  the  area  in  question  until  a  sufficient 
number  of  the  building  sites  are 
occupied  and  connected  to  the  facility 
to  provide  enough  revenues  to  meet 
operating,  maintenance,  debt  service, 
and  reserve  requirements.  Such 
guarantees  from  developers  will  meet 
the  requirements  in  §  1780.39(c)(4)(ii); 
or 

(3)  Developers  paying  cash  for  the 
increased  capital  cost  and  any  increased 
operating  expenses  until  the  developing 
area  will  support  the  increased  costs;  or 

(4)  The  full  faith  and  credit  of  a  public 
body  where  the  debt  is  evidenced  by 
general  obligation  bonds;  or 

(5)  The  loan  is  to  a  public  body 
evidenced  by  a  pledge  of  tax  revenue  or 
assessments;  or 

(6)  The  user  charges  can  become  a 
lien  upon  the  property  being  served  and 
income  from  such  lien  can  be  collected 
in  sufficient  time  to  be  used  for  its 
intended  purposes. 

S  1780.12  [Reserved] 

f  1780.13  Retae  and  terms. 

(a)  General.  (1)  Each  loan  will  bear 
interest  at  the  rate  prescribed  in  FmHA 
Instruction  440.1,  exhibit  B.  The  interest 
rates  will  be  set  by  the  Agency  for  each 
quarter  of  the  fiscal  year.  All  rates  will 
1m  adjusted  to  the  nearest  one-eighth  of 
one  per  centum.  The  rate  will  be  the 
lower  of  the  rate  in  effect  at  the  time  of 
loan  approval  or  the  rate  in  effect  at  the 
time  of  loan  closing  imless  the  applicant 
otherwise  chooses. 

(2)  If  the  interest  rate  is  to  be  that  in 
effect  at  loan  closing  on  a  loan  involving 
multiple  advances  of  RUS  funds  using 
temporary  debt  instruments,  the  interest 
rate  charged  shall  be  that  in  effect  on  the 
date  when  the  first  temporary  debt 
instrument  is  issued. 

(b)  Poverty  rate.  The  poverty  interest 
rate  will  not  exceed  5  per  centum  per 
aimum.  All  poverty  rate  loans  must 
comply  with  the  following  conditions: 


(1)  The  primary  purpose  of  the  loan 
is  to  upgrade  existing  facilities  or 
construct  new  facilities  required  to  meet 
applicable  health  or  sanitary  standards; 
and 

(2)  The  median  household  income  of 
the  service  area  is  below  the  higher  of 
the  poverty  line,  or  80  percmit  of  the 
Statewide  uonmetropolitan  median 
household  income. 

(c)  Intermediate  rate.  The 
intermediate  interest  rate  will  be  set  at 
the  poverty  rate  plus  one-half  of  the 
difference  between  the  poverty  rate  and 
the  market  rate,  not  to  exceed  7  percent 
per  annum.  It  will  apply  to  loans  that  do 
not  meet  the  requirements  for  the 
poverty  rate  and  for  which  the  median 
household  inccnne  of  the  service  area  is 
not  more  than  100  percent  of  the 
nomnetropolitan  median  household 
income  of  the  State. 

(d)  Market  rate.  The  market  interest 
rate  will  be  set  using  as  guidance  the 
average  of  the  Bond  Buyer  Index  for  the 
four  weeks  prior  to  the  first  Friday  of 
the  last  month  before  the  beginning  of 
the  quarter.  The  market  rate  will  apply 
to  all  loans  that  do  not  qualify  for  a 
different  rate  under  paragraph  (b)  or  (c) 
of  this  section. 

(e)  Repayment  terms.  The  loan 
repayment  period  shall  not  exceed  the 
useful  life  of  the  facility.  State  statute  or 
40  years  from  the  date  of  the  note  or 
bond,  whichever  is  less.  Where  RUS 
grant  funds  are  used  in  connection  with 
an  RUS  loan,  the  loan  will  be  for  the 
maximum  term  permitted  by  this  part. 
State  statute,  or  the  useful  life  of  the 
facility,  whichever  is  less,  imless  there 
is  an  exceptional  case  where 
circumstances  justify  making  an  RUS 
loan  for  less  than  the  maximum  term 
permitted.  In  such  cases,  the  reasons 
must  be  fully  documented. 

(1)  Principal  payments  may  be 
deferred  in  whole  or  in  part  for  a  period 
not  to  exceed  36  months  following  the 
date  the  first  interest  installment  is  due.  ^ 
If  for  any  reason  it  appears  necessary  to 
permit  a  longpr  period  of  deferment,  the 
Agency  may  authorize  such  deferment. 
Deferments  of  principal  will  not  be  used 
to: 

(i)  Postpone  the  levying  of  taxes  or 
assessments; 

(ii)  Delay  collection  of  the  full  rates 
which  the  borrower  has  agreed  to  charge 
users  for  its  services  as  soon  as  those 
services  become  available; 

(iii)  Create  reserves  for  normal 
operation  and  maintenance; 

(iv)  Make  any  capital  improvements 
except  those  approved  by  the  Agency 
whi(^  are  determined  to  be  essential  to 
the  repayment  of  the  loan  or  to  maintain 
adeouate  security;  and 

(vj  Make  payment  on  other  debt. 


(2)  Payment  date.  Loan  payments  will 
be  scheduled  to  coincide  with  income 
availability  and  be  in  accordance  with 
State  law.  If  State  law  only  permits 
principal  plus  interest  (P&I)  type  bonds, 
annual  or  semiannual  payments  will  be 
used.  Insofar  as  practical  monthly 
payments  will  be  scheduled  one  full 
month  following  the  date  of  loan 
closing;  or  semiannual  or  imnual 
payments  will  be  scheduled  six  or 
twelve  full  months,  respectively, 
following  the  date  of  loan  closing  or  any 
deferment  period.  Due  dates  falling  on 
the  29th,  30th  or  31st  day  of  the  month 
will  be  avoided. 

(3)  In  all  cases,  including  those  in 
which  RUS  is  jointly  financing  with 
another  lender,  the  RUS  payments  of 
principal  and  interest  should 
approximate  amortized  installments. 

S  1780.14  Security. 

Loans  will  be  secured  by  the  best 
security  position  practicable  in  a 
manner  which  will  adequately  protect 
the  interest  of  RUS  during  the 
repayment  period  of  the  loan.  Specific 
security  requirements  for  each  loan  will 
be  included  in  a  letter  of  conditions. 

(a)  Public  bodies.  Loans  to  such 
borrowers,  including  Federally 
recognized  Indian  tribes  as  appropriate, 
will  be  evidenced  by  notes,  bonds, 
warrants,  or  other  contractual 
obligations  as  may  be  authorized  by 
relevant  laws  and  by  borrower’s 
documents,  resolutions,  and  ordinances. 
Security,  in  the  following  order  of 
preference,  will  consist  of: 

(1)  The  fiill  faith  and  credit  of  the 
borrower  when  the  debt  is  evidenced  by 
general  obligation  bonds;  and/or 

(2)  Pledges  of  taxes  or  assessments; 
and/or 

(3)  Pledges  of  facility  revenue  and, 
when  it  is  the  customary  financial 
practice  in  the  State,  liens  will  be  taken 
on  the  interest  of  the  applicant  in  all 
land,  easements,  rights-of-way,  water 
rights,  water  purchase  contracts,  water 
sales  contracts,  sewage  treatment 
contracts,  and  similar  property  rights, 
including  leasehold  interests,  us^  or  to 
be  used  in  coimection  with  the  facility 
whether  owned  at  the  time  the  loan  is 
approved  or  acquired  with  loan  funds. 

(b)  Other-than-public  bodies.  Loans  to 
other-than-public  body  applicants  and 
Federally  recognized  Ifedian  tribes,  as 
appropriate,  vail  be  secured  in  the 
following  order  of  preference: 

(1)  Assignments  of  borrower  income 
will  be  taken  and  perfected  by  filing,  if 
legally  permissible;  and 

(2)  A  lien  will  be  taken  on  the  interest 
of  the  applicant  in  all  land,  easements, 
rights-of-way,  water  rights,  water 
purchase  contracts,  water  sales 
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contracts,  sewage  treatment  contracts 
and  similar  property  rights,  including 
leasehold  interest,  used,  or  to  be  used  in 
connection  with  the  facility  whether 
owned  at  the  time  the  loan  is  approved 
or  acquired  with  loan  funds.  In  xmusual 
circumstances  where  it  is  not  legally 
permissible  or  feasible  to  obtain  a  lien 
on  such  land  (such  as  land  rights 
obtained  from  Federal  or  local 
government  agencies,  and  from 
railroads)  and  the  approval  official 
determines  that  the  interest  of  RUS  is 
otherwise  adequately  secured,  the  lien 
requirement  may  be  omitted  as  to  such 
land  rights.  For  existing  borrowers 
where  the  Agency  already  has  a  security 
position  on  real  property,  the  approval 
official  may  determine  that  the  interest 
of  the  Government  is  adequately 
seciued  and  not  require  additional  liens 
on  such  land  rights.  When  the 
subsequent  loan  is  approved  or  the 
acquisition  of  real  property  is  subject  to 
an  outstanding  lien  indebtedness,  the 
next  highest  priority  lien  obtainable  will 
be  taken  if  the  approval  official 
determines  that  the  loan  is  adequately 
seciued. 

(c)  Joint  financing  security.  For 
projects  utilizing  joint  financing,  when 
adequate  security  of  more  than  one  type 
is  available,  the  other  lender  may  take 
one  type  of  secmity  with  RUS  taking 
another  type.  For  projects- utilizing  joint 
financing  with  the  same  security  to  be 
shared  by  RUS  and  another  lender,  RUS 
will  obtain  at  least  a  parity  position 
with  the  other  lender.  A  parity  position 
is  to  ensure  that  with  joint  security,  in 
the  event  of  default,  each  lender  will  be 
affected  on  a  proportionate  basis.  A 
parity  position  will  conform  with  the 
following  unless  an  exception  is  granted 
by  the  approval  official: 

(1)  It  is  not  necessary  for  loans  to  have 
the  same  repayment  terms.  Loans  made 
by  other  lenders  involved  in  joint 
financing  with  RUS  should  be 
schedule  for  repayment  on  terms 
similar  to  those  customarily  used  in  the 
State  for  financing  such  facilities. 

(2)  The  use  of  a  trustee  or  other 
similar  paying  agent  by  the  other  lender 
in  a  joint  financing  arrangement  is 
acceptable  to  RUS.  A  trustee  or  other 
similar  paying  agent  will  not  normally 
be  used  for  the  RUS  portion  of  the 
funding  imless  required  to  comply  with 
State  law.  The  responsibilities  and 
authorities  of  any  trustee  or  other 
similar  paying  agent  on  projects  that 
include  RUS  funds  must  be  clearly 
specified  by  written  agreement  and 
approved  by  the  State  program  official 
and  the  Office  of  the  General  Coimsel 
(OGC).  RUS  must  be  able  to  deal 
directly  with  the  borrower  to  enfmce  the 


provisions  of  loan  and  grant  agreements 
and  perform  necessary  servicing  actions. 

(3j  In  the  event  adequate  funds  are  not 
available  to  meet  regular  installments  on 
parity  loans,  the  funds  available  will  be 
apportioned  to  the  lenders  based  on  the 
respective  current  installments  of 
princreal  and  interest  due. 

(4)  Funds  obtained  bom  the  sale  or 
liquidation  of  secured  property  or  fixed 
assets  will  be  apportioned  to  the  lenders 
on  the  basis  of  the  pro  rata  amount 
outstanding;  provided,  however,  funds 
obtained  from  such  sate  or  liquidation 
for  a  project  that  included  RUS  grant 
funds  will  be  apportioned  as  required 
by  the  grant  agreement. 

(5)  Protective  advances  must  be 
charged  to  the  borrower’s  account  and 
be  secured  by  a  lien  on  the  security 
property.  To  the  extent  consistent  with 
State  law  and  customary  lending 
practices  in  the  area,  repayment  of 
protective  advances  made  by  either 
lender,  for  the  mutual  protection  of  both 
lenders,  should  receive  first  priority  in 
apportioiunent  of  funds  between  the 
lenders.  To  ensure  agreement  between 
lenders,  efforts  should  be  made  to 
obtain  the  concurrence  of  both  lenders 
before  one  lender  makes  a  protective 
advance. 

§  1780.15  Other  Federal,  State,  and  local 
requirements. 

Proposals  for  facilities  financed  in 
whole  or  in  part  with  RUS  funds  will  be 
coordinated  with  appropriate  Federal, 
State  and  local  agencies.  If  there  are 
conflicts  between  this  part  and  State  or 
local  laws  or  regulatory  commission 
regulations,  the  provisions  of  this  part 
will  control.  Applicants  will  be  required 
to  comply  with  Federal,  State,  and  local 
laws  and  any  regulatory  commission 
rules  and  reflations  ^rtaining  to: 

(a)  Organization  of  the  applicant  and 
its  authority  to  own,  construct,  operate, 
and  maintain  the  proposed  facilities; 

(b)  Borrowing  money,  giving  security 
therefore,  and  raising  revenues  for  the 
repayment  thereof; 

(c)  Land  use  zoning;  and 

(d)  Health  and  sanitation  standards 
and  design  and  installation  standards 
unless  an  exception  is  granted  by  RUS. 

§1780.16  [Reserved] 

§  1^0.17  Selection  priorities  and  process. 

When  ranking  eligible  applications  for 
consideration  for  limited  fimds.  Agency 
officials  must  consider  the  priority 
items  met  by  each  application  and  the 
degree  to  which  those  priorities  are  met. 
Points  will  be  awarded  as  follows: 

(a)  Population  priorities.  (1)  The 
proposed  project  will  primarily  serve  a 
rural  area  having  a  population  not  in 
excess  of  1,000 — 20  points; 


(2)  The  proposed  project  primarily 
serves  a  rural  area  having  a  population 
between  1,001  and  2,500 — 15  points; 

(3)  The  proposed  project  primarily 
serves  a  rural  area  having  a  population 
between  2,501  and  5,500 — 5  points. 

(b)  Health  priorities.  The  proposed 
project  is: 

(1)  Needed  to  alleviate  an  emergency 
situation,  correct  unanticipated 
diminution  or  deterioration  of  a  water 
supply,  or  to  meet  Safe  Drinking  Water 
Act  requirements  which  pertain  to  a 
water  system — 25  points; 

(2)  R^uired  to  correct  inadequacies 
of  a  wastewater  disposal  system,  or  to 
meet  health  standards  which  pertain  to 
a  wastewater  disposal  system — 25 
points; 

(3)  Required  to  meet  administrative 
orders  issued  to  correct  local.  State,  or 
Federal  solid  waste  violations — 15 
points. 

(c)  Income  priorities.  The  median 
household  income  of  the  population  to 
be  served  by  the  proposed  project  is: 

(1)  Less  than  the  poverty  line  if  the 
poverty  line  is  less  than  80%  of  the 
statewide  nonmetropolitan  median 
income — 30  points; 

(2)  Less  than  80  percent  of  the 
statewide  nonmetropolitan  median 
household  income — 20  points; 

(3)  Equal  to  or  more  than  the  poverty 
line  and  between  80%  and  100%, 
inclusive,  of  the  State’s  nonmetropolitan 
median  household  income — 15  points. 

(d)  Other  priorities.  (1)  The  proposed 
project  will:  merge  ownership, 
management,  and  operation  of  smaller 
facilities  providing  for  more  efficient 
management  and  economical  service — 
15  points; 

(2)  The  proposed  project  will  enlarge, 
extend,  or  otherwise  modify  existing 
facilities  to  provide  service  to  additional 
rural  areas — 10  points; 

(3)  Applicant  is  a  public  body  or 
Indiem  tribe — 5  points; 

(4)  Amoimt  of  other  than  RUS  funds 
committed  to  the  project  is: 

(i)  50%  or  more — 15  points; 

(ii)  20%  to  49% — 10  points; 

(iii)  5% — 19%  — 5  points. 

(5)  Projects  that  will  serve  Agency 
identified  target  areas — 10  points; 

(6)  Projects  that  primarily  recycle 
solid  waste  products  thereby  limiting 
the  need  for  solid  waste  disposal — 5 
points; 

(7)  T^e  proposed  project  will  serve  an 
area  that  has  an  unreliable  quality  or 
supply  of  drinking  water — 10  points. 

(e)  In  certain  cases  the  State  program 
official  may  assign  up  to  15  points  to  a 
project.  The  points  may  be  awarded  to 
projects  in  order  to  improve 
compatibility  and  coordination  between 
RUS’s  and  other  agencies’  selection 
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systems,  to  ensure  effective  RUS  fund 
utilization,  and  to  assist  those  projects 
that  are  the  most  cost  effective.  A 
written  justification  must  be  prepared 
and  placed  in  the  project  file  ea(^  time 
these  points  are  assiwed. 

(f)  Cost  overruns.  An  application  may 
receive  consideration  for  Ending  before 
others  at  the  State  or  National  Office 
level  when  it  is  a  subsequent  request  for 
a  previously  approved  project  which 
has  encounter^  construction  cost 
overruns.  The  cost  overruns  must  be 
due  to  high  bids  or  unexpected 
construction  problems  that  cannot  be 
reduced  by  negotiations,  redesign,  use 
of  bid  alternatives,  rebidding  or  other 
means.  Cost  overruns  exceeding  20%  of 
the  development  cost  at  time  of  loan  or 
grant  approval  or  where  the  scope  of  the 
original  purpose  has  changed  will  not 
be  considered  under  this  paragraph. 

(g)  National  office  priorities.  In 
selecting  projects  for  funding  at  the 
National  Office  level  State  program 
official  points  may  or  may  not  he 
considered.  The  Administrator  may 
assign  up  to  15  additional  points  to 
account  for  items  such  as  geographic 
distribution  of  funds,  the  highest 
priority  projects  within  a  State,  and 
emergency  conditions  caused  by 
economic  problems  or  natural  disasters. 
The  Administrator  may  delegate  the 
authority  to  assign  up  to  15  of  the 
administrator’s  points  to  appropriate 
National  Office  staff. 

§  1780.18  Public  Information. 

(a)  Public  notice  of  intent  to  file  an 
application  with  the  Agency.  Within  60 
days  of  filing  an  application  with  the 
Agency  the  applicant  must  publish  a 

.•  notice  of  intent  to  apply  for  a  RUS  loan 
or  grant.  The  notice  of  intent  must  be 
published  in  a  newspaper  of  general 
circulation  in  the  proposed  area  to  be 
served. 

(b)  General  public  meeting. 

Applicants  shodld  inform  the  general 
public  regarding  the  development  of  any 
proposed  project.  Any  applicant  not 
required  to  obtain  authorization  by  vote 
of  its  membership  or  by  public 
referendum,  to  incur  the  obligations  of 
the  proposed  loan  or  grant,  must  hold  at 
least  one  public  information  meeting. 
The  public  meeting  must  be  held  after 
the  application  is  filed  and  not  later 
than  loan  or  grant  approval.  The 
meeting  must  give  the  citizenry  an 
opportunity  to  become  acquainted  with 
the  proposed  project  and  to  comment  on 
such  items  as  economic  and 
environmental  impacts,  service  area, 
alternatives  to  the  project,  or  any  other 
issue  identified  by  the  Agency.  To  the 
extent  possible,  t]^  meeting  should 
cover  items  necessary  to  satisfy  all 


public  information  meeting 
requirements  for  the  proposed  project. 

To  minimize  duplication  of  public 
notices  and  public  involvement,  the 
applicant  shall,  where  possible, 
coordinate  and  integrate  the  public 
involvement  activities  of  the 
environmental  review  process  into  this 
requirement.  The  applicant  will  be 
required,  at  least  10  days  prior  to  the 
meeting,  to  publish  a  notice  of  the 
meeting  in  a  newspaper  of  general 
circulation  in  the  service  area,  to  post  a 
public  notice  at  the  applicant’s 
principal  office,  and  to  notify  the 
Agency.  The  applicant  will  provide  the 
Agency  a  copy  of  the  published  notice 
and  minutes  of  the  public  meeting.  A 
public  meeting  is  not  normally  required 
for  subsequent  loans  or  grants  which  are 
needed  to  complete  the  financing  of  a 
project. 

§§1780.19-1780.23  [Reserved] 

§  1780.24  Approval  authorities. 

Appropriate  reviews,  concurrence, 
and  authorization  must  be  obtained  for 
-all  loans  or  grants  in  excess  of  the 
amounts  indicated  in  RUS  Stafi 
Instruction  1780-1. 

(a)  Redelegation  of  authority  by  State 
Directors.  Unless  restricted  by 
memorandum  from  the  RUS 
Administrator,  State  Directors  can 
redelegate  their  approval  authorities  to 
State  employees  by  memorandum. 

(b)  Restriction  of  approval  authority 
by  the  RUS  Administrator.  The  RUS 
Administrator  can  make  written 
restrictions  or  revocations  of  the 
authority  given  to  any  approval  official. 

§  1780.25  Exception  Authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  part 
which  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law  and  is  determined  to  be  in  the 
Government’s  interest. 

§§1780.26-1780.30  [Reserved] 

Subpart  B— Loan  and  Grant 
Application  Processing 

§  1780.31  General. 

(a)  Applicants  are  encouraged  to 
contact  the  Agency  processing  office 
early  in  the  planning  stages  of  their 
project.  Agency  personnel  are  available 
to  provide  general  advice  and  assistance 
regarding  RUS  programs,  other  funding 
sources,  and  types  of  systems  or 
improvements  appropriate  for  the 
applicant’s  needs.  The  Agency  can  also 
provide  access  to  technical  engineering 
and  environmental  assistance  and 
information  resources  for  other  project 


development  issues  such  as  public 
information,  income  surveys, 
developing  rate  schedules,  system 
operation  and  maintenance,  and 
environmental  compliance 
requirements.  Throughout  the  planning, 
application  processing  and  construction 
of  the  project.  Agency  personnel  v/ill 
work  closely  and  cooperatively  with  the 
applicant  and  their  representatives, 
other  State  and  Federal  agencies  and 
technical  assistance  providers. 

(b)  The  processing  office  will  handle 
initial  inquiries  and  provide  basic 
information  about  the  program.  They  are 
to  provide  the  application,  SF  424.2, 
“Application  for  Federal  Assistance  {For 
Construction),’’  assist  applicants  as 
needed  in  completing  SF  424.2,  and  in 
filing  a  request  for  intergovernmental 
review.  Federally  recognized  Indian 
tribes  are  exempt  fi-om 
intergovernmental  review.  The 
processing  office  will  explain  eligibility 
requirements  and  meet  with  the 
applicant  whenever  necessary  to  discuss 
application  processing. 

tc)  Applications  that  are  not 
developed  in  a  reasonable  period  of 
time  taking  into  account  the  size  and 
complexity  of  the  proposed  project  may 
be  removed  from  the  State’s  active  file. 
Applicants  will  be  consulted  prior  to 
taking  such  action. 

(d)  Starting  with  the  earliest 
discussions  with  prospective  applicants 
or  review  of  applications  and 
continuing  throughout  application 
processing,  environmental  issues  must 
be  considered.  Throughout  the 
application  process  the  State 
Environmental  Coordinator  will  discuss 
with  the  applicant  and  their  engineer, 
environmental  review  requirements  for 
evaluating  a  project’s  potential  for 
environment  impacts.  This  should 
provide  flexibility  to  consider 
alternatives  to  the  project  and  develop 
methods  to  mitigate  identified  adverse 
environmental  impacts.  The 
enviconmental  review  requirements 
shall  be  performed  simultaneously  and 
concurrently  with  the  project’s 
engineering  design  and  mitigation 
measures  integrated  into  the  design  to 
minimize  any  adverse  environmental 
impacts. 

§  1 780.32  Timeframes  for  application 
processing. 

(a)  The  processing  office  will 
determine  if  the  application  is  properly 
assembled.  If  not,  the  applicant  will  be 
notified  within  fifteen  days  as  to  what 
additional  submittal  items  are  needed. 

(b)  The  processing  and  approval 
offices  will  coordinate  their  reviews  to 
ensure  that  the  applicant  is  advised 
about  eligibility  and  anticipated  fund 
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availability  within  45  days  of  the  receipt 
of  a  completed  application. 

§1780.33  Application  requirements. 

An  initial  application  consists  of  the 
following: 

(a)  One  copy  of  a  completed  SF  424.2; 

(b)  A  copy  of  the  State 
intergovernmental  comments  or  one 
copy  of  the  filed  application  for  State 
intergovernmental  review;  and 

(c)  Two  copies  of  the  preliminary 
engineering  report  (PER)  for  the  project. 
The  PER  should  be  completed  in 
accordance  with  RUS  Bulletins  1780-2 
through  1780-5. 

(1)  The  PER  may  be  submitted  to  the 
processing  office  prior  to  the  rest  of  the 
application  material  if  the  applicant 
desires  a  preliminary  review. 

(2)  The  processing  office  will  forward 
one  copy  of  the  PER  with  comments  and 
recommendations  to  the  State  staff 
engineer  for  review  upon  receipt  from 
the  applicant. 

(3)  The  State  staff  will  consult  with 
the  applicant’s  engineer  as  appropriate 
to  resolve  any  questions  concerning  the . 
PER  and  any  environmental  concerns. 
Written  comments  will  be  provided  by 
the  State  staff  engineer  and  State 
Environmental  Coordinator  to  the 
processing  office  to  meet  eligibility 
determination  time  lines. 

(d)  Written  certification  that  other 
credit  is  not  svailable. 

(e)  Supporting  documentation 
necessary  to  m^e  an  eligibility 
determination  such  as  financial 
statements,  audits,  organizational 
documents,  or  existing  debt 
instruments.  The  processing  office  will 
advise  applicants  regarding  the  required 
dociunents.  Applicants  that  are 
indebted  to  RUS  will  not  need  to  submit 
documents  already  on  file  with  the 
processing  office. 

(f)  Form  FmHA  1940-20,  “Request  for 
Environmental  Information.”  The 
applicant  should  consult  with  the 
processing  office  to  determine  what 
information  should  be  included  with 
this  form. 

(g)  The  applicants  Internal  Revenue 
Service  Taxpayer  Identification  Number 
(TIN).  The  TIN  will  be  used  by  the 
Agency  to  assign  a  case  number  which 
will  be  the  applicant’s  or  transferee’s 
TIN  preceded  by  State  and  County  Code 
numbers.  Only  one  case  number  will  be 
assigned  to  each  applicant  regardless  of 
the  number  of  loans  or  grants  or  munber 
of  separate  facilities,  imless  an 
exception  is  authorized  by  the  National 
Office. 

(h)  Other  Forms  and  certifications. 
Applicants  will  be  required  to  submit 
the  following  items  to  the  processing 
office,  upon  notification  from  the 


processing  office  to  proceed  with  further 
development  of  the  full  application: 

(1)  Form  FmHA  442-7,  “Operating 
Budget”; 

(2)  Form  FmHA  1910-11, 

“Application  Certification,  Federal 
Collection  Policies  for  Consumer  or 
Commercial  Debts”; 

(3)  Form  FmHA  400-1,  “Equal 
Opportunity  Agreement”; 

(4)  Form  FmHA  400-4,  “Assurance 
Agreement”; 

(5)  Form  AD-1047,  “Certification 
Regarding  Drug-Free  Workplace 
requirements  (Grants)  Alternative  I  for 
Grantees  Other  Than  Individuals’; 

(6)  Form  AD-1049,  Certification 
regarding  Drug-Free  Workplace 
R^uirements  (Grants)  Alternative  I  For 
Grantees  Other  Than  Individuals; 

(7)  Certifications  for  Contracts,  Grants, 
and  Loans  (Regarding  Lobbying);  and 

(8)  Certification  regarding  prohibited 
tying  arrangements.  Applicants  that 
provide  electric  service  must  provide 
the  Agency  a  certification  that  they  will 
not  require  users  of  a  water  or  waste 
facility  financed  under  these  regulations 
to  accept  electric  service  as  a  condition 
of  receiving  assistance. 

§1780.34  [Reserved] 

§  1780.35  Processing  office  review. 

Review  of  the  application  will  usually 
include  the  following: 

(a)  Nondiscrimination.  Boundaries  for 
the  proposed  service  area  must  not  be 
chosen  in  such  a  way  that  any  user  or 
area  will  be  excluded  because  of  race, 
color,  religion,  sex,  marital  status,  age, 
handicap,  or  national  origin.  This  does 
not  preclude  construction  of  the  project 
in  phases  as  noted  in  §  1780.11  as  long 
as  it  is  not  done  in  a  discriminatory 
manner. 

(b)  Grant  determination.  Grants  will 
be  determined  by  the  processing  office 
in  accordance  with  the  following 
provisions  and  will  not  result  in  EDU 
costs  below  similar  system  user  cost. 

(1)  Maximum  grant.  Grants  may  not 
exceed  the  percentages  in  §  1780.10(c) 
of  this  part  of  the  eligible  RUS  funded 
project  development  costs  listed  in 

§  1780.9  of  this  part. 

(2)  Debt  service.  Applicants  will  be 
considered  for  grant  assistance  when  the 
debt  service  portion  of  the  average 
annual  EDU  cost,  for  users  in  the 
applicant’s  service  area,  exceeds  the 
following  percentages  of  median 
household  income: 

(i)  0.5  percent  when  the  median 
household  income  of  the  service  area  is 
equal  to  or  below  80%  of  the  statewide 
nonmetropolitan  median  income. 

(ii)  1.0  percent  when  the  median 
hotisehold  income  of  the  service  area 


exceeds  the  0.5  percent  requirement  but 
is  not  more  than  100  p»ercent  the 
statewide  nonmetropolitan  household 
income. 

(3)  Similar  system  cost.  If  the  grant 
determined  in  paragraph  (b)(2)  of  this 
section  results  in  an  annual  EDU  cost 
that  is  not  comparable  with  similar 
systems,  the  Agency  will  determine  a 
grant  amount  l^sed  on  achieving  EDU 
costs  that  are  not  below  similar  system 
user  costs. 

(4)  Wholesale  service.  When  an 
applicant  provides  wholesale  sales  or 
services  on  a  contract  basis  to  another 
system  or  entity,  similar  wholesale 
system  cost  will  be  used  in  determining 
the  amount  of  grant  needed  to  achieve 

a  reasonable  wholesale  user  cost. 

(5)  Subsidized  cost.  When  annual  cost 
to  the  applicant  for  delivery  of  service 
is  subsidized  by  either  the  State, 
commonwealth,  or  territory,  and 
uniform  flat  user  charges  regardless  of 
usage  are  imposed  for  similar  classes  of 
service  throughout  the  service  area,  the 
Agency  may  proceed  with  a  grant  in  an 
amoimt  necessary  to  reduce  such 
delivery  cost  to  a  reasonable  level. 

(c)  User  charges.  The  user  charges 
should  be  reasonable  and  produce 
enough  revenue  to  provide  for  all  costs 
of  the  facility  after  the  project  is 
complete.  The  planned  revenue  should 
be  sufficient  to  provide  for  all  debt 
service,  debt  reserve,  operation  and 
maintenance,  and  if  appropriate, 
additional  revenue  for  facility 
replacement  of  short  lived  assets 
without  building  a  substantial  surplus. 
Ordinarily,  the  total  debt  reserve  will  be 
equal  to  one  average  annual  loan 
installment  which  will  accumulate  at 
the  rate  of  one-tentli  of  the  total  each 
year. 

§  1780.36  Approving  official  review. 

Projects  may  be  obligated  as  their 
applications  are  completed  and 
approved. 

(a)  Selection  of  applications  for 
further  processing.  The  application  and 
supporting  information  submitted  will 
be  used  to  determine  the  applications 
selected  for  further  development  and 
funding.  After  completing  the  review, 
the  approval  official  will  normally 
select  those  eligible  applications  with 
the  highest  priority  scores  for  further 
processing.  When  authorizing  the 
development  of  an  application  for 
funding,  the  following  will  be 
considered: 

(1)  Funds  available  in  State  allocation; 

(2)  Anticipated  allocation  of  funds  for 
the  next  fiscal  year;  and 

(3)  Time  necessary  for  applicant  to 
complete  the  application. 
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(b)  Lower  scoring  projects.  (1)  In  cases 
where  preliminary  cost  estimates 
indicate  that  an  eligible,  high  scoring 
application  is  unfeasible  or  would 
require  an  amoimt  of  funding  from  RUS 
that  exceeds  either  25  percent  of  a 
State’s  current  annual  allocation  or  an 
amount  greater  than  that  remaining  in 
the  State’s  allocation,  the  approval 
official  may  instead  select  ffie  next 
lower  scoring  application  for  further 
processing  provided  the  high  scoring 
applicant  is  notified  of  this  action  and. 
given  an  opportunity  to  revise  the 
proposal  and  resubmit  it.  . 

(2)  If  it  is  found  that  there  is  no 
effective  way  to  reduce  costs,  the 
approval  official,  after  consultation  with 
applicant,  may  submit  a  request  for  an 
additional  allocation  of  funds  for  the 
proposed  project  to  the  National  Office. 
The  request  should  be  submitted  during 
the  fiscal  year  in  which  obligation  is 
anticipated.  Such  request  will  be 
considered  along  wim  all  others  on 
hand.  A  written  justification  must  be 
prepared  and  placed  in  the  project  file. 

§  1780.37  Applications  determined 
ineHgible. 

If  at  any  time  an  application  is 
determined  ineligible,  the  processing 
office  will  notify  the  applicant  in 
writing  of  the  reasons.  The  notification 
to  the  applicant  will  state  that  an  appeal 
of  this  decision  may  be  made  by  the 
applicant  vmder  7  CFR  part  11. 

§1780.38  [Reserved] 

'§'1780.30  Application  processing. 

(a)  Processing  conference.  Before 
starting  to  assemble  the  full  application 
and  after  the  applicant  selects  its 
professional  and  technical 
representatives,  it  should  arrange  with 
the  processing  office  for  an  application 
conference  to  provide  a  basis  for  orderly 
application  assembly.  The  processing 
office  will  explain  program 
requirements,  public  information 
requirements  and  provide  guidance  on 
preparation  of  items  necessary  for 
approval. 

(b)  Professional  services  and  contracts 
related  to  the  facility.  Fees  provided  for 
in  contracts  or  agreements  shall  be 
reasonable.  The  Agency  shall  consider 
fees  to  be  reasonable  if  they  are  not  in 
excess  of  those  ordinarily  charged  by 
the  profession  as  a  whole  for  similar 
work  when  RUS  financing  is  not 
involved.  Applicants  will  be  responsible 
for  providing  the  services  necessary  to 
plan  projects  including  design  of 
facilities,  preparation  of  cost  and 
income  estimates,  development  of 
proposals  for  organization  and 
financing,  and  overall  operation  and 
maintenance  of  the  facility.  Contracts  or 
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other  forms  of  agreement  between  the 
applicant  and  its  professional  and 
technical  representatives  are  required 
and  are  subject  to  RUS  concurrence. 

(1)  Engineering  services.  Applicants 
selection  of  engineering  services  for 
project  design  shall  be  done  by 
publishing  a  request  for  proposal  in  a 
newspaper  of  general  circulation. 
Guidance  on  entering  into  an  agreement 
for  engineering  services  is  available 
fiom  the  Agency. 

(2)  Other  professional  services. 
Professional  services  of  the  following 
may  be  necessary:  Attorney,  bond 
counsel,  accountant,  auditor,  appraiser, 
environmental  professionals,  and 
financial  advisory  or  fiscal  agent  (if 
desired  by  applicant).  Guidance  on 
entering  into  an  agreement  for  legal 
services  is  available  from  the  Agency. 

(3)  Bond  counsel.  Unless  otherwise 
provided  by  subpart  D  of  this  part, 
public  bodies  are  required  to  obtain  the 
service  of  recognized  bond  coimsel  in 
the  preparation  of  evidence  of 
indebtedness. 

(3)  Contracts  for  other  services. 
Contracts  or  other  forms  of  agreements 
for  other  services  including 
management,  operation,  and 
maintenance  will  be  developed  by  the 
applicant  and  presented  to  the  Agency 
for  review  and  concurrence.  Guidance 
on  entering  into  an  management 
agreement  is  available  from  the  Agency. 

(c)  User  estimates.  Applicants 
dependent  on  users  fees  for  debt 
payment  or  operation  and  maintenance 
expenses  shall  base  their  income  and 
expense  forecast  on  realistic  user 
estimates.  For  users  presently  not 
receiving  service,  consideration  must  be 
given  to  the  following: 

(1)  An  estimated  number  of  maximiun 
users  should  not  be  used  when  setting 
user  fees  and  rates  since  it  may  be 
several  years  before  all  residents  will 
need  service  by  the  system.  In 
establishing  rates  a  realistic  niunber  of 
users  should  be  employed. 

(2)  Meaningful  user  cash 
contributions.  The  amoimt  of  cash 
contributions  required  will  be  set  by  the 
applicant  and  concurred  in  by  the 
approval  official.  Contributions  should 
be  an  amount  high  enough  to  indicate 
sincere  interest  on  the  part  of  the 
potential  user,  but  not  so  high  as  to 
preclude  service  to  low  income  families. 
Contributions  ordinarily  should  be  an 
amount  approximating  one  year’s 
miiumum  user  fee,  and  shall  be  paid  in 
full  before  loan  closing  or 
commencement  of  construction, 
whichever  occurs  first.  Once  economic 
feasibility  is  ascertained  based  on  a 
demonstration  of  meaningful  potential 
user  cash  contributions,  the 
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contribution,  membership  fee  or  other 
fees  that  may  be  imposed  are  not  a  loan 
requirement  under  this  section.  A 
meaningful  user  cash  contribution  is  not 
required  when: 

(i)  The  Agency  determines  that  the 
potential  users  as  a  whole  in  the 
applicant’s  service  area  cannot  make 
cash  contributions,  or 

(ii)  State  statutes  or  local  ordinances 
require  mandatory  use  of  the  system  and 
the  applicant  or  legal  entity  having  such 
authority  agrees  in  writing  to  enforce 
such  statutes,  or  ordinances. 

(3)  An  enforceable  user  agreement 
with  a  penalty  clause  is  required  (RUS 
Bulletin  1780^9  can  be  used)  except: 

(i)  For  users  presently  receiving 
service;  or 

(ii)  Where  mandatory  use  of  the 
system  is  required. 

(4)  Individual  vacant  property  owners 
will  not  be  considered  when 
determining  project  feasibility  unless: 

(i)  The  owner  has  plans  to  develop  the 
property  in  a  reasonable  period  of  time 
and  become  a  user  of  the  facility;  and 

(ii)  The  owner  agrees  in  writing  to 
make  a  monthly  payment  at  least  equal 
to  the  proportionate  share  of  debt 
service  attributable  to  the  vacant 
property  imtil  the  property  is  developed 
and  the  facility  is  utilized  on  a  regular 
basis.  A  bond  or  escrowed  security 
deposit  must  be  provided  to  guarantee 
this  monthly  payment  and  to  guarantee 
an  amount  at  least  equal  to  the  owner’s 
proportionate  share  of  construction 
costs.  If  a  bond  is  provided,  it  must  be 
executed  by  a  surety  company  that 
appears  on  the  Treasury  Department’s 
most  current  list  (Circular  570,  as 
amended)  and  be  authorized  to  transact 
business  in  the  State  where  the  project 
is  located.  The  guarantee  shall  be 
payable  jointly  to  the  borrower  and  the 
United  States  of  America. 

(5)  Applicants  must  provide  a  positive 
program  to  encourat^  connection  by  all 
users  as  soon  as  service  is  available.  The 
program  will  be  available  for  review  and 
concurrence  by  the  processing  office 
before  loan  closing  or  commencement  of 
construction,  whichever  occurs  first. 
Such  a  program  shall  include: 

(i)  An  aggressive  information  program 
to  be  carried  out  during  the  construction 
period,.  The  applicant  should  send 
written  notification  to  all  signed  users 
in  advance  of  the  date  service  will  be 
available,  stating  the  date  users  will  be 
expected  to  have  their  connections 
completed,  and  the  date  user  charges 
will  begin; 

(ii)  Positive  steps  to  assure  that 
installation  services  will  be  available. 
These  may  be  provided  by  the 
contractor  installing  the  system,  local 
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pliunbing  companies,  or  local 
contractors; 

(iii)  Aggressive  action  to  see  that  all 
signed  users  can  finance  their 
connections. 

(d)  Interim  financing.  For  all  loans 
exceeding  $500,000,  where  fimds  can  be 
borrowed  at  reasonable  interest  rates  on 
an  interim  basis  fiom  commercial 
soim:es  for  the  construction  period, 
such  interin.  financing  may  be  obtained 
so  as  to  preclude  the  necessity  for 
multiple  advances  of  RUS  loan  funds. 
However,  the  approval  official  may 
make  an  exception  when  interim 
financing  is  cost  prohibitive  or 
unavailable.  Guidance  on  informing  the 
private  lender  of  RUS’s  commitment  is 
available  from  the  Agency.  When 
interim  commercial  financing  is  used, 
the  application  will  be  processed, 
including  obtaining  construction  bids, 
to  the  stage  where  the  RUS  loan  would 
normally  be  closed,  that  is  immediately 
prior  to  the  start  of  construction.  The 
RUS  loan  should  be  closed  as  soon  as 
possible  after  the  disbursal  of  all  interim 
funds. 

(e)  Reserve  requirements.  Provision 
for  the  accumulation  of  necesseuy 
reserves  over  a  reasonable  period  of 
time  will  be  included  in  the  loan 
documents. 

(1)  General  obligation  or  special 
assessment  bonds.  Ordinarily,  the 
requirements  for  reserves  will  be 
considered  to  have  been  met  if  general 
obligation  or  other  bonds  which  pledge 
the  foil  faith  and  credit  of  the  political 
subdivision  are  used,  or  s|}ecial 
assessment  bonds  are  used,  and  if  such 
bonds  provide  for  the  annual  collection 
of  sufficient  taxes  or  assessments  to 
cover  debt  service. 

(2)  Other  than  general  obligation  or 
special  assessment  bonds.  Each 
borrower  will  be  required  to  establish 
and  maintain  reserves  sufficient  to 
assure  that  loan  installments  will  be 
paid  on  time,  for  emergency 
maintenance,  for  extensions  to  facilities, 
and  for  replacement  of  short-lived  assets 
which  have  a  useful  life  significantly 
less  than  the  repayment  {>eriod  of  the 
loan.  Borrowers  issuing  bonds  or  other 
evidences  of  debt  pledging  facility 
revenues  as  security  will  plan  their 
reserve  to  provide  for  a  annual  reserve 
equal  to  one-tenth  of  an  average  annual 
loan  installment  each  year  for  the  life  of 
the  loan  unless  prohibited  by  state  law. 

(f)  Membership  authorization.  For 
organizations  other  than  public  bodies, 
the  membership  will  authorize  the 
project  and  its  financing.  Form  FmHA 
1942-8,  “Resolution  of  Members  or 
Stockholders"  may  be  used  for  this 
authorization.  The  approval  official 
may,  with  the  concurrence  of  OGC, 


accept  the  loan  resolution  without  such 
membership  authorization  when  State 
statutes  and  the  organization’s  charter 
and  bylaws  do  not  require  such 
authorization;  and. 

(1)  The  organization  is  well 
established  and  is  operating  with  a 
soimd  financial  base;  or 

(2)  The  members  of  the  organization 
have  all  signed  an  enforceable  user 
agreement  with  a  penalty  clause  and 
have  made  the  required  meaningful  user 
cash  contribution. 

(g)  Insurance.  The  purpose  of  RUS’s 
insurance  requirements  is  to  protect  the 
government’s  financial  interest  based  on 
the  facility  financed  with  loan  funds.  It 
is  the  responsibility  of  the  applicant  and 
not  that  of  RUS  to  assure  that  adequate 
insurance  and  fidelity  or  employee 
dishonesty  bond  coverage  is 
maintained.  The  reqxiirements  below 
apply  to  all  types  of  coverage 
determined  necessary.  The  approval 
official  may  grant  exceptions  to  normal 
requirements  when  appropriate 
justification  is  provided  establishing 
that  it  is  in  the  best  interest  of  the  ' 
applicant  and  will  not  adversely  affect 
the  government’s  interest. 

(1)  Insurance  requirements  proposed 
by  the  applicant  will  be  accepted  if  tbe 
processing  office  determines  that 
proposed  coverage  is  adequate  to  protect 
the  government’s  financial  interest. 
Applicants  are  encouraged  to  have  their 
attorney,  consulting  engineer,  and/or 
insurance  providers)  review  proposed 
types  and  amoimts  of  coverage, 
including  any  deductible  provisions. 

(2)  The  use  of  deductibles  may  be 
allowed  by  RUS  providing  the  applicant 
has  financial  resources  which  would 
likely  be  adequate  to  cover  potential 
claims  requiring  payment  of  the 
deductible. 

(3)  Fidelity  or  employee  dishonesty 
bonds.  Applicants  will  provide  coverage 
for  all  persons  wbo  have  access  to 
funds,  including  piersons  working  imder 
a  contract  or  management  agreement. 
Coverage  may  be  provided  either  for  all 
individual  positions  or.persons,  or 
through  “blanket”  coverage  providing 
protection  for  all  appropriate 
employees.  An  exception  may  be 
granted  by  the  approval  official  when 
funds  relating  to  die  facility  financed 
are  handled  by  another  entity  and  it  is 
determined  that  the  entity  has  adequate 
coverage  or  the  government’s  interest 
would  otherwise  be  adequately 
protected.  The  amount  of  coverage 
required  by  RUS  will  normally 
approximate  the  total  annual  debt 
service  requirements  for  the  RUS  loans. 

(4)  Property  insurance.  Fire  and 
extended  coverage  will  normally  be 
maintained  on  all  structures  except  as 


noted  below.  Ordinarily,  RUS  should  be 
listed  as  mortgagee  on  the  policy  when 
RUS  has  a  lien  on  the  property. 

Normally,  major  items  of  equipment  or 
machinery  located  in  the  insured 
structures  must  also  be  covered. 
Exceptions: 

(i)  Reservoirs,  pipelines  and  other 
structures  if  such  structures  are  not 
normally  insiu«d; 

(ii)  Subsurface  lift  stations  except  for 
the  value  of  electrical  and  piimping 
equipment  therein. 

(5)  General  liability  insurance, 
including  vehicular  coverage. 

(6)  Flood  insurance  required  for 
facilities  located  in  special  flood-  and 
mudslide-prone  areas. 

(7)  Worker’s  compensation.  The 
borrower  will  carry  worker’s 
compensation  insurance  for  employees 
in  accordance  with  State  laws. 

(h)  The  processing  office  will  conduct 
appropriate  environmental  reviews  in 
accordance  with  RUS  requirements. 

(i)  The  processing  office  will  assure 
that  appropriate  forms  and  documents 
listed  in  RUS  Bulletin  1780-6  are 
complete.  Letters  of  conditions  will  not 
be  issued  unless  funds  are  available. 

§1780.40  [Reserved] 

§  1780.41  Loan  or  grant  approval. 

(a)  The  processing  office  will  submit 
the  following  to  the  approval  official: 

(1)  Form  FmHA  1942—45,  “Project 
Summary”; 

(2)  Form  FmHA  442-7,  “Operating 

Budget”;  ^ 

(3)  Form  442-3,  “Balance  Sheet”  or  a 
financial  statement  or  audit  that 
includes  a  balance  sheet; 

(4)  Form  FmHA  442-14,  “Association 
Project  Fund  Analysis”;  ^ 

(5)  Letter  of  Conditions”; 

(6)  Form  FmHA  1942-46,  “Letter  of 
Intent  to  Meet  Conditions”; 

(7)  Form  FmHA  1940-1,  “Request  for 
Obligation  of  Funds”; 

(8)  Completed  environmental  review 
documents  including  copies  of  required 
publication  evidence;  and 

(9)  Grant  determination,  if  applicable. 

(b)  Approval  and  applicant 
notification  will  be  accomplished  by 
mailing  to  the  applicant  on  the 
obligation  date  a  copy  of  Form  FmHA 
1940-1.  The  date  the  applicant  is 
notified  is  also  the  date  the  interest  rate 
at  loan  approval  is  established. 

§  1 780.42  T ransfer  of  obligations. 

An  obligation  of  funds  established  lor 
an  applicant  may  be  transferred  to  a 
different  (substituted)  applicant 
provided: 

(a)  The  substituted  applicant  is 
eligible  and  has  the  authority  to  receive 
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the  assistance  approved  for  the  original 
applicant;  and 

Cb)  The  need,  purposeis)  and  scope  of 
the  project  for  which  RUS  funds  will  he 
used  remain  substantially  unchanged. 

§1780.43  [ReMrved] 

§  1780.44  Actions  prior  to  ioan  or  grant 
closing  or  start  of  construction,  whichever 
occurs  first 

(a)  Applicants  must  provide  evidence 
of  adequate  insurance  and  fidelity  or 
employee  dishonesty  bond  coverage. 

(b)  Verification  of  users  and  other 
funds.  In  connection  with  a  project  that 
involves  new  users  and  will  be  secured 
by  a  pledge  of  user  fees  or  revenues,  the 
processing  office  will  authenticate  the 
number  of  users.  Ordinarily  each  signed 
user  agreement  will  be  reviewed  and 
checked  for  evidence  of  cash 
contributions.  If  during  the  review  any 
indication  is  received  that  all  signed 
users  may  not  connect  to  the  system, 
there  will  be  such  additional 
investigation  made  as  deemed  necessary 
to  determine  the  number  of  users  who 
will  connect  to  the  system. 

(c)  Initial  compliance  review.  An 
initial  compliance  review  should  he 
completed  under  subpart  E  of  part  1901 
of  this- chapter. 

(d)  Applicant  contribution.  An 
applicant  contributing  funds  toward  the 
project  cost  shall  deposit  these  funds  in 
its  project  account  before  start  of 
construction.  Project  costs  paid  With 
applicant  funds  prior  to  the  required 
deposit  time  shall  be  appropriately 
accounted  for. 

(e)  Excess  RUS  loan  and  grant  funds. 

If  there  is  a  significant  reduction  in 
project  cost,  the  applicant’s  funding 
needs  will  be  reassessed.  Decreases  in 
RUS  funds  will  be  based  on  revised 
project  costs  and  current  number  of 
users,  however,  other  factors  including 
RUS  regulations  used  at  the  time  of  ioan 
or  grant  approval  will  remain  the  same. 
Obligated  loan  or  grant  funds  not 
needed  to  complete  the  proposed 
project  will  be  deobligated.  Any 
reduction  will  be  applied  to  grant  funds 
first.  In  such  cases,  applicable  forms,  the 
letter  of  conditions,  and  other  items  will 
be  revised. 

Evidence  of  and  disbursement  of 
other  funds.  Applicants  expecting  funds 
from  other  sources  for  use  in  completing 
projects  being  partially  financed  with 
RUS  funds  will  present  evidence  of  the 
commitment  of  these  funds  from  such 
other  sources.  An  agreement  should  be 
reached  with  all  funding  sources  on 
how  funds  are  to  be  disbursed  before  the 
start  of  construction.  RUS  funds  will  not 
be  used  to  pre-finance  funds  committed 
to  the  project  from  other  sources. 


(g)  Acquisition  of  land,  easements, 
water  ri^ts,  and  existing  facilities. 
Applicants  are  responsible  for 
acquisition  of  all  property  rights 
necessary  for  the  project  and  will 
determine  that  prices  paid  are 
reasonable  and  fair.  RUS  may  require  an 
appraisal  by  an  independent  appraiser 
or  Agency  employee. 

(1)  Rignts-of-way  and  easements. 
Applicants  will  obtain  valid,  continuous 
and  adequate  rights-of-way  and 
easements  needed  for  the  construction, 
operation,  and  maintenance  of  the 
facility. 

(1)  The  applicant  must  provide  a  legal 
opinion  relative  to  the  title  to  rights-of- 
way  and  easements.  Form  FmHA  442- 
22,  “Opinion  of  Coimsel  Relative  to 
Rights-of-Way,”  may  be  used.  When  a 
site  is  for  major  structures  such  as  a 
reservoir  or  pumping  station  and  the 
applicant  is  able  to  obtain  only  a  right- 
of-way  or  easement  on  such  a  site  rather 
than  a  fee  simple  title,  the  applicant  will 
furnish  a  title  report  thereon  by  the 
applicant’s  attorney  showing  ownership 
of  the  land  and  all  mortgages  or  other 
lien  defects,  restrictions,  or 
encumbrances  if  any. 

(ii)  For  user  connections  funded  by 
RUS,  applicants  will  obtain  adequate 
rights  to  construct  and  maintain  the 
connection  line  or  other  facilities 
located  on  the  users  property.  This  right 
may  be  obtained  through  formal 
easement  or  user  elements. 

(2)  Title  for  land  or  existing  facilities. 
Title  to  land  essential  to  the  successful 
operation  of  facilities  orlitle  to  facilities 
being  purchased,  must  not  contain  any 
restrictions  that  will  adversely  affect  the 
suitability,  successful  operation, 
security  value,  or  transferability  of  the 
facility.  Preliminary  and  final  title 
opinions  must  be  provided  by  the 
applicant’s  attorney.  The  opinions  must 
be  in  sufficient  detail  to  assess 
marketability  of  the  property.  Form 
FmHA  1927-9,  “Preliminary  Title 
Opinion,”  and  Form  FmHA  1927-10, 
“Final  Title  Opinion,”  may  be  used  to 
provide  the  required  title  opinions. 

(i)  In  lieu  of  receiving  title  opinions 
from  the  applicant’s  attorney,  the 
applicant  may  use  a  title  insurance 
company.  If  a  title  insuirmice  company 
is  used,  the  company  must  provide  the 
Agency  a  title  insurance  binder,’ 
disclosing  all  title  defects  or  restrictions, 
and  include  a  commitment  to  issue  a 
title  insurance  policy.  The  policy 
should  be  in  an  amoimt  at  least  equal  to 
the  market  value  of  the  property  as 
improved.  The  title  instance  binder 
and  commitment  should  be  provided  to 
the  Agency  prior  to  requesting  closing 
instructions.  The  Agency  will  be 
provided  a  title  insurance  policy  which 


will  insure  RUS’s  interest  in  the 
property  without  any  title  defects  or 
restrictions  which  have  not  been  waived 
by  the  Agency. 

(ii)  The  approval  ofildal  may  waive 
title  defects  or  restrictions,  su^  as 
utility  easeipents,  that  do  not  adversely 
afreet  the  suitability,  successful 
operation,  seciuity  value,  or 
transferability  of  the  facility. 

(3)  Wafer  rights.  The  following  will  be 
furnished  as  applicable: 

(i)  A  statement  by  the  applicant’s 
attorney  regarding  the  nature  of  the 
water  rights  owned  or  to  be  acquired  by 
the  applicant  (such  as  conveyance  of 
title,  appropriation  and  decree, 
application  and  permit,  public  notice 
and  appropriation  and  use). 

(ii)  A  copy  of  a  contract  with  another 
company  or  municipality  to  supply 
water;  or  stock  certificates  in  another 
company  which  represents  the  right  to 
receive  water. 

(4)  Lease  agreements.  Where  the  right 
of  use  or  control  of  real  property  not 
owned  by  the  applicant  is  essential  to 
the  successful  operation  of  the  facility 
during  the  life  of  the  loan,  such  right 
will  be  evidenced  by  written  agreements 
or  contracts  between  the  owner  of  the 
property  and  the  applicant.  Lease 
agreements  shall  not  contain  provisions 
for  restricted  use  of  the  site  of  facility, 
forfeiture  or  summary  cancellation 
clauses.  Lease  agreements  shall  provide 
for  the  right  to  transfer,  encumber, 
assign  and  sub-lease  without  restriction. 
Lease  agreements  will  ordinarily  be 
written  for  a  term  at  least  equal  to  the 
term  of  the  loan.  Such  lease  contracts  or 
agreements  will  be  approved  by  the 
approval  official  with  the  advice  and 
counsel  of  CXX!.  as  necessary. 

(h)  Obtaining  loan  closing 
instructions.  Tbe  information  required 
by  OGC  will  be  transmitted  to  CX^C  with 
request  for  closing  instructions.  Upon 
receipt  of  closing  instructions,  the 
processing  office  will  discuss  with  the 
applicant  and  its  engineer,  attorney,  and 
other  appropriate  representatives,  the 
requirements  contained  therein  and  any 
actions  necessary  to  proceed  with 
closing.  State  program  ofricials  have  the 
option  to  work  with  OGC  to  obtain 
waivers  for  closing  instructions  in 
certain  cases.  Closing  instructions  are 
not  required  for  grants. 

§  1780.45  Loan  and  grant  closing  and 
delivery  of  funds. 

(a)  Loan  closing.  Notes  and  bonds  will 
be  completed  on  the  date  of  loan  closing 
except  for  the  entry  of  subsequent  RUS 
multiple  advances  where  applicable. 
The  amount  of  each  note  will  be  in 
multiples  of  not  less  than  $100.  The 
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amount  of  each  bond  will  ordinarily  be 
in  multiples  of  not  less  than  $1,000. 

(1)  Form  FmHA  440-22,  “Promissory 
Note  (Association  or  Organization),’’ 
will  ordinarily  be  used  for  loans  to 
nonpublic  bodies. 

(2)  Forms  FmHA  1942-47,  “Loan 
Resolution  (Public  Bodies),’’  or  FmHA 
1942-9,  “Loan  Resolution  (Security 
Agreement)’’  will  be  adopted  by  public 
and  other-than-public  bodies.  These 
resolutions  supplement  other  provisions 
in  this  part. 

(3)  Subpart  D  of  this  part  contains 
instructions  for  preparation  of  notes  and 
bonds  evidencing  indebtedness  of 
public  bodies. 

(b)  Loan  disbursement. 

(1)  Multiple  advances.  Multiple 
advances  will  be  used  only  for  loans  in 
excess  of  $100,000.  Advances  will  be 
made  only  as  needed  to  cover 
disbursements  required  by  the  borrower 
over  a  30-day  period. 

(1)  Subpart  D  of  this  part  contains 
instructions  for  making  multiple 
advances  to  public  bodies. 

(ii)  Advances  will  be  requested  by  the 
borrower  in  writing.  The  request  should 
be  in  sufficient  amoimts  to  pay  cost  of 
construction,  rights-of-way  and  land, 
legal,  engineering,  interest,  and  other 
expenses  as  needed.  The  borrower  may 
use  Form  FmHA  440-11,  “Estimate  of 
Funds  Needed  for  30  Day  Period 
Commencing  XXX,’’  to  show  the 
amount  of  funds  needed  during  the  30- 
day  period. 

(2)  RUS  loan  funds  obligated  for  a 
specific  purpK>se,  such  as  the  paying  of 
interest,  but.  not  needed  at  the  time  of 
loan  closing  vdll  remain  in  the  Finance 
Office  until  needed  unless  State  statutes 
require  all  funds  to  be  delivered  to  the 
borrower  at  the  time  of  closing.  Loan 
funds  may  be  advanced  to  prepay  costs 
imder  §  1780.9(e)(2)(iv).  If  all  funds 
must  be  delivered  to  the  borrower  at  the 
time  of  closing  to  comply  with  State 
statutes,  funds  not  ne^^  at  loan 
closing  will  be  handled  as  follows; 

(i)  Deposited  in  an  appropriate 
borrower  accovmt,  such  as  debt  service 
or  construction  accounts,  or 

(ii)  Deposited  in  a  joint  bank  account 
under  paragraph  (e)(3)  of  this  section. 

(c)  Grant  closing.  RUS  Bulletin  1780- 
12  “Water  or  Waste  System  Grant 
Agreement’’  of  this  part  will  be 
completed  and  executed  in  accordance 
with  the  requirements  of  grant  approval. 
The  grant  will  be  considered  closed 
when  RUS  Bulletin  1780-12  has  been 
properly  executed.  Processing  or 
approvd  officials  are  authorized  to  sign 
the  grant  agreement  on  behalf  of  RLTS. 
For  grants  that  supplement  RUS  loan 
funds,  the  grant  should  be  closed 
simultaneously  with  the  closing  of  the 


loan.  However,  when  grant  funds  will 
be  disbursed  before  loan  closing,  as 
provided  in  paragraph  (d)(1)  of  this 
section,  the  grant  will  be  closed  not  later 
than  the  delivery  date  of  the  first 
advance  of  grant  funds. 

(d)  Grant  disbursements.  RUS  policy 
is  not  to  disbmse  grant  funds  finm  the 
Treasury  until  they  are  actually  needed 
by  the  applicant.  Applicant  funds  will 
be  disbursed  before  the  disbursal  of  any 
RUS  grant  funds.  RUS  loan  funds  will 
be  disbursed  before  the  disbursal  of  any 
RUS  grant  funds  except  when: 

(1)  Interim  financing  of  the  total 
estimated  amount  of  loan  funds  needed 
during  construction  is  arranged,  and 

(2)  All  interim  funds  have  been 
disbursed,  and 

(3)  RUS  grant  funds  are  needed  before 
the  RUS  loan  can  be  closed. 

(e)  Use  and  accountability  of  funds. — 
(1)  Arrangements  will  be  agreed  upon 
for  the  prior  concurrence  by  the  Agency 
of  the  bills  or  vouchers  upon  whidh 
warrants  will  be  drawn.  Form  FmHA 
402-2,  “Statement  of  Deposits  and 
Withdrawals,’’  or  similar  form  will  be 
used  by  the  Agency  to  monitor  funds. 
Periodic  reviews  of  these  accounts  shall 
be  made  by  the  Agency. 

(2)  Pledge  of  collateral  for  grants  to 
nonprofit  organizations.  Grant  funds 
must  be  deposited  in  a  bank  with 
Federal  Deposit  Insurance  Corporation 
(FDIC)  insmance  coverage.  Also,  if  the 
balance  in  the  account  containing  grant 
funds  exceeds  the  FDIC  insurance 
coverage,  the  excess  amount  must  be 
collaterally  secured.  The  pledge  of 
collateral  for  the  excess  will  be  in 
accordance  with  Treasury  Circular  176. 

(3)  Joint  RUS/borrower  bank  account. 
RUS  funds  and  any  funds  furnished  by 
the  borrower  including  contributions  to 
purchase  major  items  of  equipment,' 
machinery,  and  furnishings  will  be 
deposited  in  a  joint  RUS/borrower  bank 
account  if  determined  necessary  by  the 
approval  official.  When  RUS  has  a 
Memorandum  of  Understanding  with 
another  agency  that  provides  for  the  use 
of  joint  RUS/borrower  accounts,  or 
when  RUS  is  the  primary  source  of 
funds  for  a  project  and  has  determined 
that  the  use  of  a  joint  RUS/borrower 
bank  accoimt  is  necessary,  project  funds 
from  other  sources  may  also  be 
deposited  in  the  joint  bank  account. 

RUS  shall  not  be  accountable  to  the 
source  of  the  other  funds  nor  shall  RUS 
undertake  responsibility  to  administer 
the  funding  program  of  the  other  entity. 
Joint  RUS/borrower  bank  accounts 
should  not  be  used  for  funds  advanced 
by  an  interim  lender.  When  funds 
exceeds  the  FDIC  insurance  coverage, 
the  excess  must  have  a  pledge  of 


collateral  in  accordance  with  Treasury 
Circular  176. 

(4)  Payment  for  project  costs.  Project 
costs  will  be  monitored  by  the  RUS 
processing  office.  Invoices  w'ill  be 
approved  by  the  borrower- and  their 
engineer,  as  appropriate,  and  submitted 
to  the  processing  office  for  concurrence. 
The  review  and  acceptance  of  project 
costs,  including  construction  pay 
estimates,  by  RUS  does  not  attest  to  the 
correctness  of  the  amounts,  the 
quantities  shown  or  that  the  work  has 
been  performed  imder  tbe  terms  of  the 
agreements  or  contracts. 

(f)  Use  of  remaining  funds.  Funds 
remaining  after  all  costs  incident  to  the 
basic  project  have  been  paid  or  provided 
for  will  not  include  applicant 
contributions.  Funds  remaining,  may  be 
considered  in  direct  proportion  to  the 
amounts  obtained  from  each  source. 
Remaining  funds  will  be  handled  as 
follows: 

(1)  Remaining  funds  may  be  used  for 
eligible  loan  or  grant  purposes,  provided 
the  use  will  not  result  in  major  changes 
to  the  facility  design  or  project  scope 
and  that  the  purpose  of  the  loan  or  grant 
remains  the  same; 

(2)  RUS  loan  funds  that  are  not 
needed  will  be  applied  as  an  extra 
payment  on  the  RUS  indebtedness 
unless  other  disposition  is  required  by 
the  bond  ordinance,  resolution,  or  State 
statute;  and 

(3)  Grant  funds  not  expended  under 
paragraph  (f)(1)  of  this  section  will  be 
cancelled.  Prior  to  the  actual 
cancellation,  the  borrower,  its  attorney 
and  its  engineer  will  be  notified  of 
RUS’s  intent  to  cancel  the  remaining 
funds.  The  applicant  will  be  given 
appropriate  appeal  rights. 

(g)  Postreview  of  loan  closing.  In 
order  to  determine  that  the  loan  has 
been  properly  closed  the  loan  docket 
will  be  reviewed  by  OGC.  The  State 
program  official  has  the  option  to 
consult  with  OGC  to  obtain  waivers  of 
this  review. 

§  1780.46  [Reserved] 

§  1780.47  Borrower  accounting  methods, 
management  reporting  and  audits. 

(a)  Borrowers  are  required  to  provide 
RLTS  an  annual  audit  or  financial 
statements. 

(b)  Method  of  accounting  and 
preparation  of  financial  statements. 
Annual  organization-wide  financial 
statements  must  be  prepared  on  the 
accrual  basis  of  accounting,  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP),  unless 
State  statutes  or  regulatory  agencies 
provide  otherwise,  or  an  exception  is 
granted  by  the  Agency.  An  organization 
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may  maintain  its  accounting  records  on 
a  basis  other  than  accrual  accoimting, 
and  make  the  necessary  adjustments  so 
that  annual  financial  statements  are 
presented  on  the  accrual  basis. 

(c)  Record  retention.  Each  borrower 
shall  retain  all  records,  books,  and 
supporting  material  for  3  years  after  the 
issuance  of  the  audit  or  management ' 
reports.  Upon  request,  this  material  will 
be  made  available  to  RUS,  Office  of  the 
Inspector  General  (OIG),  United  States 
Department  of  Agriculture  (USDA),  the 
Comptroller  General,  or  to  their 
assignees. 

(d)  Audits.  All  audits  are  to  be 
performed  in  accordance  with  the  latest 
revision  of  the  generally  accepted 
goverrunent  auditing  standards 
(GAGAS),  developed  by  the  Comptroller 
General  of  the  United  States.  In 
addition,  the  audits  are  also  to  be 
performed  in  accordance  with  various 
Office  of  Management  and  Budget 
(OMB)  Circulars.  The  type  of  audit  each 
borrower  is  required  to  submit  will  be 
designated  by  RUS.  Fiirther  guidance  on 
preparing  an  acceptable  audit  can  be 
obtained  from  RUS.  It  is  not  intended 
that  audits  required  by  this  part  be 
separate  and  apart  from  audits 
performed  in  accordance  with  State  and 
local  laws.  To  the  extent  feasible,  the 
audit  work  should  be  done  in 
conjunction  with  those  audits.  Audits 
shall  be  annual  imless  otherwise 
prohibited  and  supplied  to  the 
processing  office  as  soon  as  possible  but 
in  no  event  later  than  150  days 
following  the  period  covered  by  the 
audit.  OMB  Circulars  are  available  in 
any  USDA/RUS  office. 

(e)  Borrowers  exempt  from  audits.  All 
borrowers  who  are  exempt  from  audits, 
will,  within  60  days  following  the  end 
of  each  fiscal  year,  furnish  the  RUS  with 
annual  financial  statements,  consisting 
of  a  verification  of  the  organization’s 
balance  sheet  and  statement  of  income 
and  expense  by  an  appropriate  official 
of  the  organization.  Forms  FmHA  442- 
2,  “Statement  of  Budget,  Income  and 
Equity,”  and  442-3  may  be  used. 

(f)  Management  reports.  These  reports 
will  furnish  management  with  a  means 
of  evaluating  prior  decisions  and  serve 
as  a  basis  for  planning  future  operations 
and  financial  strategies.  In  those  cases 
where  revenues  from  multiple  sources 
are  pledged  as  security  for  an  RUS  loan, 
two  reports  will  be  required;  one  for  the 
project  being  financed  by  RUS  and  one 
combining  the  entire  operation  of  the 
borrower.  In  those  cases  where  RUS 
loans  are  secured  by  general  obligation 
bonds  or  assessments  and  the  borrower 
combines  revenues  from  all  sources,  one 
management  report  combining  all  such 
revenues  is  acceptable.  The  following 


management  data  will  be  submitted  by 
the  borrower  to  the  processing  office. 
These  reports  at  a  minimum  will 
include  a  balance  sheet  and  income  and 
expense  statement. 

(1)  Quarterly  reports.  A  quarterly 
management  report  will  be  required  for 
the  first  year  for  new  borrowers  and  for 
all  borrowers  experiencing  financial  or 
management  problems  for  one  year  from 
the  date  problems  were  noted.  If  the 
borrower’s  account  is  current  at  the  end 
of  the  year,  the  processing  office  may 
waive  the  required  reports. 

(2)  Annual  management  reports.  Prior 
to  the  beginning  of  each  fiscal  year  the 
following  will  be  submitted  to  the 
processing  office.  (If  Form  FmHA  442- 
2  is  used  as  the  annual  management 
report,  enter  data  in  column  three  only 
of  Schedule  1,  and  complete  all  of 
Schedule  2.) 

(i)  Two  copies  of  the  management 
reports  and  proposed  “Aimual  Budget”. 

(ii)  Financial  information  may  be 
reported  on  Form  FmHA  442-2  which 
includes  Schedule  1,  “Statement  of 
Budget,  Income  and  Equity”  and 
Schedule  2,  “Projected  Cash  Flow”  or 
information  in  similar  format. 

(iii)  A  copy  of  the  rate  schedule  in 
effect  at  the  time  of  submission. 

(g)  Substitute  for  management  reports. 
When  RUS  loans  are  secured  by  the 
general  obligation  of  the  public  body  or 
tax  assessments  which  total  100  percent 
of  the  debt  service  requirements,  the 
State  program  official  may  authorize  an 
annual  audit  to  substitute  for  other 
management  reports  if  the  audit  is 
received  within  150  days  following  the 
period  covered  by  the  audit. 

§  1780.48  Regional  comntission  grants. 

Grants  are  sometimes  made  by 
regional  commissions  for  projects 
eligible  for  RUS  assistance.  RUS  has 
agreed  to  administer  such  funds  in  a 
manner  similar  to  administering  RUS 
assistance. 

(a)  When  RUS  has  funds  in  the 
project,  no  charge  will  be  made  for 
administering  regional  commission 
funds. 

(b)  When  RUS  has  no  loan  or  grant 
funds  in  the  project,  an  administrative 
charge  will  be  made  pursuant  to  the 
Economy  Act  of  1932,  as  amended  (31 
U.S.C.  1535).  A  fee  of  5  percent  of  the 
first  $50,000  of  a  regional  commission 
grant  and  1  percent  of  any  amoimt  over 
$50,000  will  be  paid  RUS  by  the 
commission. 

(1)  Appalachian  Regional 
Commission  (ARC).  RUS  Bulletin  1780- 
23  of  this  part  will  be  followed  in 
determining  the  responsibilities  of  RUS. 
The  ARC  Federal  Co-chairman  and  the 
State  program  official  will  provide  each 


other  with  the  necessary  notification 
and  certification. 

(2)  Other  regional  commissions  Title 
V  of  the  Public  Works  and  Economic 
Development  Act  of  1965  authorizes 
other  commissions  similar  to  ARC.  RUS 
Bulletin  1780-23  of  this  part  will  be 
used  to  develop  a  separate  project 
management  agreement  between  RUS 
and  the  commission  for  each  project. 

The  agreement  should  be  prepared  by 
the  State  program  official  as  soon  as 
notification  is  received  that  a 
commission  grant  will  be  made  and  the 
amount  is  confirmed. 

(c)  Regional  commission  grants 
should  be  obligated  as  soon  as  possible 
in  accordance  with  §  1780.41  of  this 
part,  except  that  the  announcement 
procedure  referred  to  in  §  1780.41(c)  is 
not  applicable.  Regional  commission 
grants  will  be  disbursed  from  the 
Finance  Office  in  the  same  manner  as 
RUS  funds. 

§  1789.49  Rural  or  Native  Alaskan  villages. 

(a)  General. — (1)  This  section  contains 
regulations  for  providing  grants  to 
remedy  the  dire  sanitation  conditions  in 
rural  Alaskan  villages  using  funds 
specifically  made  available  for  this 
purpose. 

(2)  Unless  specifically  modified  by 
this  section,  grants  will  be  made, 
processed,  and  serviced  in  accordance 
with  this  subpart. 

(b)  Definitions. — (1)  Dire  sanitation 
condition.  For  the  purpose  of  this 
section  a  dire  sanitation  condition  exists 
where: 

(1)  Recurring  instances  of  a 
waterborne  communicable  disease  has 
been  dociunented;  or 

(ii)  No  community-wide  water  and 
sewer  system  exists  and  individual 
residents  must  haul  water  to  or  human 
waste  from  their  homes  and/or  use  pit 
privies. 

(2)  Rural  or  Native  Alaskan  village.  A 
rural  or  Native  Alaskan  commimity 
which  meets  the  definition  of  a  village 
imder  State  statutes  and  does  not  have 
a  population  in  excess  of  10,000 
inhabitants,  according  to  the  latest 
decennial  Census  of  ffie  United  States. 

(c)  Eligibility. — (1)  The  applicant  must 
be  a  rural  or  Native  Alaskan  village. 

(2)  The  median  household  income  of 
the  village  cannot  exceed  110  percent  of 
the  statewide  nonmetropolitan 
household  income. 

(3)  A  dire  sanitation  condition  must 
exist  in  the  village. 

(4)  The  applicant  must  obtain  50 
percent  of  project  development  costs 
from  State  or  local  contributions.  The 
local  contribution  can  be  from  loan 
funds,  authorized  under  subpart  A  of 
this  part. 
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(d)  Grant  amount  Grants  will  be 
made  for  up  to  50  percent  of  the  project 
development  costs. 

(e)  L/se  of  funds.  Grant  funds  can  be 
used  to  pay  reasonable  costs  associated 
with  providing  potable  water  or  waste 
disposal  services  to  residents  of  rural  or 
Native  Alaskan  villages. 

(0  Construction.  (1)  If  the  State  of 
Alaska  is  contributing  to  the  project 
costs,  the  project  does  not  have  to  meet 
the  construction  requirements  of  this 
subpart. 

(2)  If  a  loan  is  made  in  accordance 
with  this  part  for  part  of  the  local 
contribution,  all  of  the  requirements  of 
this  part  apply. 

§§1780.50-1780.52  [Reserved] 

Subpart  C — Planning,  Designing, 
Bidding,  Contracting,  Constructing 
and  Inspections. 

§  1780.53  General. 

This  subpart  is  speciHcally  designed 
for  use  by  owners  including  the 
professicHial  or  technical  consultants  or 
agents  who  provide  assistance  and 
services  such  as  engineering, 
environmental,  inspection,  financial, 
legal  or  other  services  related  to 
planning,  designing,  bidding, 
contracting,  and  constructing  water  and 
waste  disposal  facilities.  These 
procediu^  do  not  relieve  the  owner  of 
the  contractual  obligations  that  arise 
from  the  procurement  of  these  ser\'ices. 
For  this  subpart,  an  owner  is  defined  as 
an  applicant,  borrower,  or  grantee. 

§  1780.54  Technical  services. 

Owners  are  responsible  for  providing 
the  engineering  and  environmental 
services  necessary  for  planning, 
designing,  bidding,  contracting, 
inspecting,  and  constructing  their 
facilities.  Services  may  be  provided  by 
the  owner’s  “in  house”  engineer  or 
through  contract,  subject  to  Agency 
concurrence.  Engineers  must  be 
licensed  in  the  State  where  the  facility 
is  to  be  constructed. 

§  1780.55  Preliminary  engineering  reports. 

Preliminary  engineering  reports 
(PER)s  must  conform  with  customary 
professional  standards.  PER  guidelines 
for  water,  sanitary  sewer,  solid  waste, 
and  storm  sewer  are  available  fiom  the 
Agency. 

§1780.56  [Reserved] 

§1780.57  Design  policies. 

Facilities  financed  by  the  Agency  will 
be  designed  and  constructed  in 
accordance  with  soimd  engineering 
practices,  and  must  meet  the 
requirements  of  Federal,  State  and.  local 
agencies. 


(a)  Environmental  review.  Facilities 
financed  by  the  Agency  must  undergo 
an  environmental  impact  analysis  in 
accordance  with  RUS  requirements. 
Facility  planning  and  design  must  not 
only  be  responsive  to  the  owner’s  needs 
but  must  consider  the  environmental 
impacts  of  the  proposed  project.  Facility- 
designs  shall  incorporate  and  integrate, 
where  practicable,  mitigation  measures 
that  avoid  or  minimize  adverse 
environmental  impacts.  Environmental 
reviews  serve  as  a  means  of  assessing 
environmental  impacts  of  project 
proposals,  rather  than  justifying 
decisions  already  made.  Applicants  may 
nol  take  any  action  on  a  project  proposal 
that  will  have  an  adverse  environmental 
impact  or  limit  the  choice  of  reasonable 
project  alternatives  being  reviewed  prior 
to  the  completion  of  the  Agency’s 
environmental  review. 

(b)  Architectural  barriers.  All  facilities 
intended  for  or  accessible  to  the  public 
or  in  which  physically  handicapped 
persons  may  be  employed  or  reside 
must  be  developed  in  compliance  with 
the  Architectural  Barriers  Act  of  1968 
(Pub.  L.  90-480]  as  implemented  by  41 
CFR  101-19.6,  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L.  93— 
112)  as  implemented  by  7  CFR,  parts  15 
and  15b,  and  Titles  II  and  III  of  die 
Americans  with  Disabilities  Act  of  1990. 

(c)  Energy  conservation.  Facility 
design  should  consider  cost  effective 
enemy  saving  measures. 

(d)  Fire  protection.  Water  facilities 
should  have  sufficient  capacity  to 
provide  reasonable  fire  protection  to  the 
extent  practicable. 

(e)  Growth  capacity.  Facilities  should 
have  sufficient  capacity  to  provide  for 
reasonable  growth  to  the  extent 
practicable. 

(f)  Water  conservation.  Owners  are 
encouraged,  when  economically 
feasible,  to  incorporate  water 
conservation  practices  into  a  facility’s 
design.  For  existing  water  systems, 
evidence  must  be  provided  showing  that 
the  distribution  system  water  losses  do 
not  exceed  reasonable  levels. 

(g)  Conformity  with  state  drinking 
water  standards.  No  funds  shall  be 
made  available  under  this  regulation  for 
a  water  system  unless  the  Agency 
determines  that  the  water  system  will 
make  significant  progress  toward 
meeting  the  standards  established  imder 
title  XTV  of  the  Public  Health  Service 
Act  (commonly  known  as  the  ‘Safe 
Drinking  Water  Act’)  (42  U.S.C.  300f  et 
sea.). 

(h)  Conformity  with  federal  and  state 
water  pollution  control  standards.  No 
funds  shall  be  made  available  under  this 
regulation  for  a  water  treatment 
discharge  .or  waste  disposal  system 


unless  the  Agency  determines  that  the 
efiluent  from  the  system  conforms  with 
applicable  Federal  and  State  water 
pollution  control  standards. 

(i)  Combined  sewers.  New  combined 
sanitary  and  storm  water  sewer  facilities 
will  not  be  financed  by  the  Agency. 
Extensions  to  existing  combined 
systems  can  only  be  financed  when 
separate  systems  are  impractical. 

(j)  Dam  safety.  Projects  involving  any 
artificial  barrier  whi(±  impounds  or 
diverts  water,  or  the  rehabilitation  or 
improvement  of  such  a  barrier,  must 
comply  with  the  provisions  for  dam 
safety  as  set  forth  in  the  Federal 
Guidelines  for  Dam  Safety  (Government 
Printing  Office  stock  No.  041-001- 
00187-5)  as  prepared  by  the  Federal 
Coordinating  Council  for  Science, 
Edgineering  and  Technology. 

(j)  Pipe.  All  pipe  used  shall  meet 
current  American  Society  for  Testing 
Materials  (ASTM)  or  American  Water 
Works  Association  (AWWA)  standards. 

(k)  Water  system  testing.  For  new 
water  systems  or  extensions  to  existing 
water  systems,  leakage  shall  not  exceed 
limits  set  by  either  ASTM  or  AWWA 
whichever  is  the  more  stringent. 

(l)  Metering  devices.  Water  facilities 
financed  by  the  Agency  will  have 
metering  devices  for  each  connection. 

An  exception  to  this  requirement  may 
be  granted  by  the  State  program  official 
when  the  owner  demonstrates  that 
installation  of  metering  devices  would 
be  a  significant  economic  detriment  and 
that  environmental  consideration  would 
not  be  adversely  affected  by  not 
installing  such  devices.  Sanitary  sewer 
projects  should  incorporate  water 
system  metering  devices  whenever 
practicable. 

(m)  Economical  service.  The  facility’s 
design  must  provide  the  most 
economical  service  practicable. 

§§1780.58-1780.60  [Reserved] 

§  1780.61  Construction  contracts. 

Contract  documents  must  be 
sufficiently  descriptive  and  legally 
binding  in  order  to  accomplish  the  work 
as  economically  and  expeditiously  as 
possible. 

(a)  Standard  construction  contract 
documents.  If  the  construction  contract 
documents  utilized  are  not  in  the  format 
previously  approved  by  the  Agency, 
OGC’s  review  of  the  construction 
contract  documents  will  be  obtained 
prior  to  their  use. 

(b)  Contract  review  and  concurrence. 
The  owner’s  attorney  will  review  the 
executed  contract  documents,  including 
performance  and  payment  bonds,  and 
will  certify  that  they  are  adequate,  and 
that  the  persons  executing  these 
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documents  have  been  properly 
authorized  to  do  so.  The  contract 
documents,  engineer’s  recommendation 
for  award,  and  bid  tabulation  sheets  will 
be  forwarded  to  the  Agency  for 
conciurence  prior  to  awarding  the 
contract.  All  contracts  will  contain  a 
provision  that  they  are  not  effective 
until  they  have  been  concurred  in  by  the 
Agency.  The  State  program  official  or 
designee  is  responsible  for  concurring  in 
construction  contracts  with  the  legal 
advice  and  guidance  of  the  OGC  when 
necessary. 

§  1780.62  UtMity  purchase  contracts. 

Applicants  proposing  to  purchase 
water  or  other  utility  service  from 
private  or  public  sources  shall  have 
written  contracts  for  supply  or  service 
which  are  reviewed  and  concurred  in  by 
the  Agency.  To  the  extent  practical,  the 
Agency  review  and  concurrence  of  such 
contracts  should  take  place  prior  to  their 
execution  by  the  owner.  CX^  advice 
and  guidance  may  be  requested.  Form 
FmHA  442-30,  “Water  Purchase 
Contract,”  may  be  used  when 
appropriate.  If  the  Agency  loan  will  be 
repaid  from  system  revenues,  the 
contract  will  be  pledged  to  the  Agency 
as  part  of  the  security  for  the  loan.  Such 
contracts  will: 

(a)  Include  a  commitment  by  the 
supplier  to  furnish,  at  a  specified  point, 
an  adequate  quantity  of  water  or  other 
service  and  provide  that,  in  case  of 
shortages,  all  of  the  supplier’s  users  will 
proportionately  share  shortages. 

(b)  Set  out  the  ownership  and 
maintenance  responsibilities  of  the 
respective  parties  including  the  master 
meter  if  a  meter  is  installed  at  the  point 
of  delivery. 

(c)  Specify  the  initial  rates  and 
provide  a  type  of  escalator  clause  which 
will  permit  rates  for  the  association  to 
be  raised  or  lowered  proportionately  as 
certain  specified  rates  for  the  supplier’s 
regular  customers  are  raised  or  lowered. 
Provisions  may  be  made  for  altering 
rates  in  accordance  with  the  decisions 
of  the  appropriate  State  agency  which 
may  have  re^atory  authority. 

(d)  Cover  period  of  time  which  is  at 
least  equal  to  the  repayment  period  of 
the  loan.  State  program  officials  may 
approve  contracts  for  shorter  periods  of 
time  if  the  supplier  cannot  legally 
contract  for  such  period,  or  if  the  owner 
and  supplier  find  it  impossible  or 
impractical  to  negotiate  a  contract  for 
the  maximum  period  permissible  under 
State  law,  provided: 

(1)  The  supplier  is  subject  to 
regulations  of  the  Federal  Eneigy 
Regulatory  Commission  or  other  Federal 
or  State  agency  whose  jmisdiction  can 


be  expected  to  prevent  unwarranted 
ciurtailment  of  supply;  or 

(2)  The  contract  contains  adequate 
provisions  for  renewal;  or 

(3)  A  determination  is  made  that  in 
the  event  the  contract  is  terminated, 
there  are  or  will  be  other  adequate 
sources  available  to  the  owner  that  can 
feasibly  be  developed  or  purchased. 

(e)  Set  out  in  detail  the  amount  of 
connection  or  demand  charges,  if  any,  to 
be  made  by  the  supplier  as  a  condition 
to  making  the  service  available  to  the 
owner.  However,  the  payment  of  such 
charges  from  loan  funds  shall  not  be 
approved  unless  the  Agency  determines 
that  it  is  more  feasible  and  economical 
for  the  owner  to  pay  such  a  connection 
charge  than  it  is  for  the  owner  to 
provide  the  necessary  supply  by  other 
means. 

(f)  Provide  for  a  pledge  of  the  contract 
to  the  Agency  as  part  of  the  security  tor 
the  loan. 

(g)  Not  contain  provisions  for: 

(1)  Construction  of  facilities  which 
will  be  owned  by  the  supplier.  This 
does  not  preclude  the  use  of  money  paid 
as  a  connection  charge  for  construction 
to  be  done  by  the  supplier. 

(2)  Options  for  the  future  sale  or 
transfer.  This  does  not  preclude  an 
agreement  recognizing  that  die  supplier 
and  owner  may  at  some  future  date 
agree  to  a  sale  of  all  or  a  portion  of  the 
facility. 

(h)  If  it  is  impossible  to  obtain  a  firm 
commitment  for  either  <m  adequate 
quantity  or  sharing  shortages 
proportionately,  a  contract  may  be 
executed  and  concurred  in  provided 
adequate  evidence  is  furnished  to 
enable  the  Agency  to  make  a 
determination  that  the  supplier  has 
adequate  supply  and/or  treatment 
facilities  to  furnish  its  other  users  and 
the  applicant  for  the  foreseeable  future; 
and 

(1)  The  supplier  is  subject  to 
regulations  of  the  Federal  Energy 
Regulatory  Commission  or  other  Federal 
or  State  agency  whose  jurisdiction  can 
be  expected  to  prevent  unwarranted 
curtailment  of  supply;  or 

(2)  A  suitable  alternative  supply  could 
be  arranged  within  the  repayment 
ability  of  the  borrower  if  it  should 
become  necessary;  or 

(3)  Concurrence  in  the  proposed 
contract  is  obtained  from  the  National 
Office. 

§  1780.63  Sewage  treatment  and  bulk 
water  sales  contracts. 

Owners  entering  into  agreements  with 
private  or  public  parties  to  treat  sewage 
or  supply  bulk  water  shall  have  written 
contracts  for  such  service  and  all  such 
contracts  shall  be  subject  to  the  Agency 


concxirrence.  Section  1780.62  of  this 
part  should  be  used  as  a  guide  to 
prepare  such  contracts. 

§§1780.64-1780.66  [Reserved] 

§  1780.67  Performing  construction. 

Owners  are  encouraged  to  accomplish 
construction  through  contracts  with 
qualified  contractors.  Owners  may 
accomplish  construction  by  using  their 
own  personnel  and  equipment  provided 
the  owners  possess  the  necesstuy  skills, 
abilities  and  resources  to  perform  the 
work  and  provided  a  licensed  engineer 
prepares  design -drawings  and 
specifications  and  inspects  construction 
and  furnishes  inspection  reports  as 
required  by  §  1780.76  of  this  part. 
Inspection  services  may  be  provided  by 
individuals  as  approved  by  the  State 
staff  engineer.  Payments  for 
construction  will  be  handled  under 
§  1780.76(d)  of  this  part. 

§  1780.68  Owner's  contractual 
responsibility. 

This  part  does  not  relieve  the  owner 
of  any  responsibilities  under  its 
contract.  The  owner  is  responsible  for 
the  settlement  of  all  contractual  and 
administrative  issues  arising  out  of 
procurement  entered  into  in  support  of 
a  loan  or  grant.  These  include,  but  are 
not  limit^  to:  source  evaluation, 
protests,  disputes,  and  claims.  Matters 
concerning  violation  of  laws  are  to  be 
referred  to  the  applicable  local.  State,  or 
Federal  authority. 

§1780.69  [Reserved] 

§  1780.70  Owner’s  procurement 
regulations. 

Owner’s  procurement  requirements 
must  comply  with  the  following 
standards: 

(a)  Code  of  conduct.  Owners  shall 
maintain  a  written  code  or  standards  of 
conduct  which  shall  govern  the 
performance  of  their  officers,  employees 
or  agents  engaged  in  the  award  and 
administration  of  contracts  supported 
by  Agency  funds.  No  employee,  officer 
or  agent  of  the  owner  shall  participate 
in  the  selection,  award,  or 
administration  of  a  contract  supported 
by  Agency  funds  if  a  conflict  of  interest, 
real  or  apparent,  would  be  involved. 
Examples  of  such  conflicts  would  arise 
when:  the  employee,  officer  or  agent; 
any  member  of  their  immediate  tomily; 
their  partner;  or  an  organization  which 
employs,  or  is  about  to  employ,  any  of 
the  above;  has  a  financial  or  other 
interest  in  the  firm  selected  for  the 
award. 

(1)  The  owner’s  officers,  employees  or 
agents  shall  neither  solicit  nor  accept 
gratuities,  favors  or  anything  of 
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monetary  value  from  contractors, 
potential  contractors,  or  parties  to 
subagreements. 

(2)  To  the  extent  permitted  by  State  or 
local  law  or  regulations,  the  owner’s 
standards  of  conduct  shall  provide  for 
penalties,  sanctions,  or  other 
disciplinary  actions  for  violations  of 
such  standards  by  the  owner’s  officers, 
employees,  agents,  or  by  contractors  or 
their  agents. 

(b)  Maximum  open  and  free 
competition.  All  procurement 
transactions,  regardless  of  whether  by 
sealed  bids  or  by  negotiation  emd 
without  regard  to  dollar  value,  shall  be 
conducted  in  a  manner  that  provides 
maximum  open  and  free  competition. 
Procurement  procedures  shall  not 
restrict  or  eliminate  competition. 
Examples  of  what  are  considered  to  be 
restrictive  of  competition  include,  but 
are  not  limited  to:  placing  unreasonable 
requirements  on  firms  in  order  for  them 
to  qualify  to  do  business; 
noncompetitive  practices  between  firms; 
organizational  conflicts  of  interest;  and 
unnecessary  experience  and  bonding 
requirements.  In  specifying  materials, 
the  owner  and  its  consultant  will 
consider  all  materials  normally  suitable 
for  the  project  commensurate  with 
sound  engineering  practices  and  project 
requirements.  The  Agency  shall 
consider  fully  any  recommendation 
made  by  the  owner  concerning  the 
technical  design  and  choice  of  materials 
to  be  used  for  a  facility.  If  the  Agency 
determines  that  a  design  or  material, 
other  than  those. that  were 
recommended  should  be  considered  by 
including  them  in  the  prociuement 
process  as  an  acceptable  design  or 
material  in  the  water  or  waste  disposal 
facility,  the  Agency  shall  provide  such 
owner  with  a  comprehensive 
justification  for  such  a  determination. 
The  justification  will  be  documented  in 
writing. 

(c)  Owner’s  review.  Proposed 
procurement  actions  shall  be  reviewed 
by  the  owner’s  officials  to  avoid  the 
purchase  of  unnecessary  or  duplicate 
items.  Consideration  should  be  given  to 
consolidation  or  separation  of 
procurement  items  to  obtain  a  more 
economical  purchase.  Where 
appropriate,  an  analysis  shall  be  made 
of  lease  versus  purchase  alternatives, 
and  any  other  appropriate  analysis  to 
determine  whidi  approach  would  be  the 
most  economical.  "10  foster  greater 
economy  and  efficiency,  owners  are 
encouraged  to  enter  into  State  and  local 
intergovernmental  agreements  for 
procurement  or  use  of  common  goods 
and  services. 


(d)  Solicitation  of  ofrers,  whether  by 
competitive  sealed  bid  or  competitive 
negotiation,  shall: 

(i)  Incorporate  a  clear  and  accurate 
description  of  the  technical 
requirements  for  the  material,  product 
or  service  to  be  procured.  When  it  is 
impractical  or  uneconomical  to  make  a 
clear  and  accurate  description  of  the 
technical  requirements,  a  “brand  name 
or  equal’’  description  may  be  used  to 
define  the  performance  or  other  salient 
requirements  of  a  procurement.  The 
specific  feature  of  the  name  brands 
which  must  be  met  by  the  offeror  shall 
be  clearly  stated;  and 

(ii)  Clearly  specify  all  requirements 
which  offerors  must  fulfill  and  all  other 
factors  to  be  used  in  evaluating  bids  or 
proposals. 

(e)  Affirmative  steps  should  be  taken 
to  assure  that  small,  minority,  and 
women  businesses  are  utilized  when 
possible  as  sources  of  supplies, 
equipment,  construction  and  services. 

(f)  Contract  pricing.  Cost  plus  a 
percentage  of  cost  method  of  contracting 
shall  not  be  used. 

(g)  Unacceptable  bidders.  The 
following  will  not  be  allowed  to  bid  on, 
or  negotiate  for,  a  contract  or 
subcontract  related  to  the  construction 
of  the  project: 

(1)  An  engineer  as  an  individual  or 
firm  who  has  prepared  plans  and 
specifications  or  who  will  be 
responsible  for  monitoring  the 
construction; 

(2)  Any  firm  or  corporation  in  which 
the  owner’s  engineer  is  an  officer, 
employee,  or  holds  or  controls  a 
substantial  interest; 

(3)  The  governing  body’s  officers, 
employees,  or  agents; 

(4)  Any  member  of  the  immediate 
family  or  partners  in  the  entities 
referred  to  in  paragraphs  (g)(1),  (g)(2)  or 
(g)(3)  of  this  section;  or 

(5)  An  organization  which  employs, 
or  is  about  to  employ,  any  person  in  the 
entities  referred  to  in  paragraph  (g)(1), 
(g)(2)  or  (g)(3)  or  (g)(4)  of  this  section. 

(h)  Contract  award.  Contracts  shall  be 
made  only  with  responsible  parties 
possessing  the  potential  ability  to 
perform  successfully  under  the  terms 
and  conditions  of  a  proposed 
procurement.  Consideration  shall 
include  but  not  be  limited  to  matters 
such  as  integrity,  record  of  past 
performance,  financial  and  technical 
resources,  and  accessibility  to  other 
necessary  resources.  Contracts  shall  not 
be  made  with  parties  who  are 
suspended  or  debarred  by  any  Agency 
of  the  United  States  Government. 


§  1780.71  [Reserved] 

§  1 780.72  Procuremeift  methods. 

Procurement  shall  be  made  by  one  of 
the  following  methods:  small  purchase 
procedures;  competitive  sealed  bids 
(formal  advertising);  competitive 
negotiation;  or  noncompetitive 
negotiation.  Competitive  sealed  bids 
(formal  advertising)  is  the  preferred 
procurement  method  for  construction 
contracts. 

(a)  Small  purchase  procedures.  Small 
purchase  procedures  are  those  relatively 
simple  and  informal  procurement 
methods  that  are  sound  and  appropriate 
for  a  procurement  of  services,  supplies 
or  other  property,  costing  in  the 
aggregate  not  more  than  $100,000.  If 
small  purchase  procedures  are  used  for 
a  procurement,  written  price  or  rate 
quotations  shall  be  requested  from  at 
least  three  qualified  sources. 

(b)  Competitive  sealed  bids.  In 
competitive  sealed  bids  (formal 
advertising),  an  invitation  for  sealed 
bids  is  publicly  advertised  and  a  firm- 
fixedrprice  contract  (lump  sum  or  unit 
price)  is  awarded  to  the  responsible 
bidder  whose  bid,  conforming  with  all 
the  material  terms  and  conditions  of  the 
invitation  for  bids,  is  lowest,  price  and 
other  factors  considered.  When  using 
this  method  the  following  shall  apply: 

(1)  The  invitation  forbids  shall  be 
publicly  advertised  at  a  sufficient  time 
prior  to  the  date  set  for  opening  of  bids. 
The  invitation  shall  comply  with  the 
requirements  in  §  1780.70(d).  Bids  shall 
be  solicited  fit)m  an  adequate  number  of 
qualified  sources; 

(2)  All  bids  shall  be  opened  publicly 
at  the  time  and  place  stated  in  the 
invitation  for  bids; 

(3)  A  firm-fixed-price  contract  award 
shall  be  made  by  written  notice  to  that 
responsible  bidder  whose  bid, 
conforming  to  the  invitation  for  bids,  is 
lowest.  When  specified  in  the  bidding 
documents,  factors  such  as  discoimts 
and  transportation  costs  shall  be 
consider^  in  determining  which  bid  is 
lowest;  and 

(4)  Any  or  all  bids  may  be  rejected  by 
the  owner  when  it  is  in  its  best  interest. 

(c)  Competitive  negotiation. 
Competitive  negotiation  is  required  for 
the  procurement  of  engineering  services 
for  project  design.  In  competitive 
negotiations,  proposals  are  requested 
from  a  number  of  sources  and  the 
Request  for  Proposal  is  publicized. 
Negotiations  are  normally  conducted 
with  more  than  one  of  the  somces 
submitting  offers.  Competitive 
negotiation  may  be  used  if  conditions 
are  not  appropriate  for  the  use  of  formal 
advertising  and  where  discussions  and 
bargaining  with  a  view  to  reaching 
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agreement  on  the  technical  quality, 
price,  other  terms  of  the  proposed 
contract  and  specifications  may  be 
necessary.  If  competitive  negotiation  is 
used  for  a  procurement,  the  following 
requirements  shall  apply: 

"  (1)  Proposals  shall  be  solicited  from 
an  adequate  number  of  qualified  sources 
to  permit  reasonable  competition 
consistent  with  the  nature  and 
requirements  of  the  Procurement.  The 
Request  for  Proposal  shall  be  publicized 
and  reasonable  requests  by  other 
soiuces  to  compete  shall  be  honored  to 
the  maximum  extent  practicable;  - 

(2)  The  Request  for  Proposal  shall 
identify  all  significant  evaluation 
factors,  including  price  or  cost  where 
required,  and  their  relative  importance; 

(3)  The  owner  shall  provide 
mechanisms  for  technical  evaluation  of 
the  proposals  received,  determination  of 
responsible  offerors  for  the  piupose  of 
written  or  oral  discussions,  and 
selection  for  contract  award; 

(4)  Award  may  be  made  to  the 
responsible  ofieror  whose  proposal  will 
be  most  advantageous  to  the  owner, 
price  and  other  factors  considered. 
Unsuccessful  offerors  should  be 
promptly  notified;  and 

(5)  Owners  may  utilize  competitive 
negotiation  procedures  for  procurement 
of  other  professional  services,  whereby 
competitors’  qualifications  are  evaluated 
and  the  most  qualified  competitor  is  - 
selected,  subject  to  negotiations  of  fair 
and  reasonable  compensation. 

(d)  Noncompetitive  negotiation. 
Noncompetitive  negotiation  is 
procurement  throu^  solicitation  of  a 
proposal  from  only  one  source,  or  after 
solicitation  of  a  niunber  of  sources, 
competition  is  determined  inadequate. 
Noncompetitive  negotiation  may  be 
used  when  the  award  of  a  contract  is  not 
feasible  under  small  purchase  or 
competitive  sealed  bids.  Circumstances 
under  which  a  contract  may  he  awarded 
by  noncompetitive  negotiations  are 
limited  to  the  following: 

(1)  The  item  is  available  only  from  a 
single  soiirce;  or 

(2)  There  exists  a  public  exigency  or 
emergency  and  the  urgency  for  the 
requirement  will  not  permit  a  delay 
incident  to  competitive  solicitation;  or 

(3)  After  solicitation  of  a  niunber  of 
sources,  competition  is  determined 
inadequate;  or 

(4)  No  acceptable  bids  have  been 
received  after  formal  advertising;  or 

(5)  The  procurement  is  for 
professional  services  other  than  design 
engineering;  or 

(6)  The  aggregate  amount  does  not 
exceed  $100,000. 


§1780.73  [Reserved] 

§  1780.74  Contracts  swarded  prior  to 
applications. 

Owners  awarding  construction  or 
other  procurement  contracts  prior  to 
filing  an  application,  must  provide 
evidence  that  is  satisfactory  to  the 
Agency  that  the  contract  was  entered 
into  without  intent  to  circumvent  the 
requirements  of  Agency  regulations. 

(a)  Modifications.  The  contract  shall 
be  modificid  to  conform  with  the 
provisions  of  this  part.  Where  this  is  not 
possible,  modifications  will  be  made  to 
the  extent  practicable  and,  as  a 
minimum,  the  contract  must  comply 
with  all  State  and  local  laws  and 
regulations  as  well  as  statutory 
requirements  and  executive  orders 
related  to  the  Agency  financing.  When 
all  construction  is  complete  and  it  is 
impracticable  to  modify  the  contracts, 
the  owner  must  provide  the  certification 
required  by  paragraph  (d)  of  this 
section. 

(b)  Consultant’s  certification.  Provide 
a  certification  by  an  engineer,  licensed 
in  the  State  where  the  facility  is 
constructed,  that  any  construction 
performed  complies  fully  with  the  plans 
and  specifications. 

(c)  Owner’s  certification.  Provide  a 
certification  by  the  owner  that  the 
contractor  has  complied  with  applicable 
statutory  and  executive  requirements 
related  to  Agency  financing  for 
construction  already  performed. 

§  1 780.75  Contract  provisiona. 

In  addition  to  provisions  required  for 
a  valid  and  legally  binding  contract,  any 
recipient  of  Agency  funds  shall  include 
the  following  contract  provisions  in  all 
contracts. 

(a)  Remedies.  Contracts  other  than 
small  purchases  .shall  contain 
provisions  or  conditions  which  will 
allow  for  administrative,  contractual,  or 
legal  remedies  in  instances  where 
contractors  violate  or  breach  contract 
terms,  and  provide  for  such  sanctions 
and  penalties  as  may  be  appropriate.  A 
realistic  liquidated  damage  provision 
should  also  be  included. 

(b)  Termination.  All  contracts 
exceeding  $10,000,  shall  contain 
suitable  provisions  for  termination  by 
the  owner  including  the  manner  by 
which  it  will  be  affected  and  the  basis 
for  settlement.  In  addition,  such 
contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(c)  Surety.  In  all  contracts  for 
construction  or  facility  improvements 


exceeding  $100,000,  the  owner  shall 
require  bonds  or  cash  deposit  in  escrow 
assuring  performance  and  payment  each 
in  the  amount  of  100  percent  of  the 
contract  cost.  The  surety  will  be  in  the 
form  of  performance  bonds  and 
payment  bonds.  For  contracts  of  lesser 
amounts,  the  owner  may  require  surety. 
When  a  surety  is  not  provided, 
contractors  will  furnish  evidence  of 
payment  in  full  for  all  materials,  labor, 
and  any  other  items  procured  under  the 
contract.  Form  FmHA  1924-10, 

“Release  by  Claimants,”  and  Form 
FmHA  1924-9,  “Certificate  of 
Contractor’s  Release,”  may  be  used  for 
this  purpose.  Companies  providing 
performance  bonds  and  payment  bonds 
must  hold  a  certificate  of  authority  as  an 
acceptable  surety  on  Federal  bonds  as 
listed  in  Treasury  Qrcular  570  as 
amended  and  be  legally  doing  business 
in  the  State  where  the  facility  is  located. 

(d)  Equal  Employment  Opportunity. 

All  contracts  awarded  in  excess  of 
$10,000  by  owners  shall  contain  a 
provision  requiring  compliance  with 
Executive  Order  11246,  entitled,  “Equal 
Employment  Opportunity,”  as  amended 
by  Executive  Order  11375,  and  as 
supplemented  by  Department  of  Labor 
reflations  41  CFR  part  60. 

(e)  Anti-kickback.  All  contracts  for 
construction  shall  include  a  provision 
for  compliance  with  the  Copeland 
“Anti-IGckback”  Act  (18  U.S.C.  874). 
This  Act  provides  that  each  contractor 
shall  be  prohibited  frnm  inducing,  by 
any  means,  any  person  employed  in  the 
construction,  completion,  or  repair  of 
public  work,  to  give  up  any  part  of  the 
compensation  to  which  they  are 
otherwise  entitled.*  The  owner  shall 
report  suspected  or  reported  violations 
to  the  Agency. 

(f)  Records.  All  negotiated  contracts 
(except  those  of  $10,000  or  less) 
awarded  by  owners  shall  include  a 
provision  to  the  effect  that  the  owner, 
the  Agency,  the  Comptroller  General  of 
the  United  State^r,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  books,  documents,  papers, 
and  records  of  the  contractor  which  are 
directly  pertinent  to  a  specific  Federal 
loan  or  grant  program  for  the  purpose  of 
making  audits,  examinations,  excerpts, 
and  transcriptions.  Owners  shall  require 
contractors  to  maintain  all  required 
records  for  3  years  after  making  final 
payment  and  all  other  pending  matters 
are  closed. 

(g)  State  Energy  Conservation  Plan. 
Contracts  shall  incorporate  mandatory 
standards  and  policies  relating  to  energy 
efficiency  which  are  contained  in  the 
State  energy  conservation  plan  issued  in 
compliance  with  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163). 
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(h)  Change  orders.  The  construction 
contract  shall  require  that  all  contract 
change  orders  be  concurred  in  by  the 
Agency. 

(i)  Agency  concurrence.  All  contracts 
must  contain  a  provision  that  they  shall 
not  be  effective  unless  and  until  the 
State  program  official  or  designee 
concurs  in  writing. 

(j)  Retainage.  All  construction 
contracts  shall  contain  adequate 
provisions  for  retainage.  No  payments 
will  be  made  that  would  deplete  the 
retainage  nor  place  in  escrow  any  funds 
that  are  requii^  for  retainage  nor  invest 
the  retainage  for  the  benefit  of  the 
contractor.  The  retainage  shall  not  be 
less  than  an  amount  equal  to  5  percent 
of  an  approved  partial  payment  estimate 
until  the  project  is  substantially 
complete  and  accepted  by  the  owner, 
consulting  engineer  and  Agency.  The 
contract  must  provide  that  additional 
amoimts  may  be  retained  if  the  job  is 
not  proceeding  satisfactorily. 

(k)  Other  compliance  requirements. 
Contracts  in  excess  of  $100,000  shall 
contain  a  provision  which  requires 
compliance  with  all  appUcable 
standards,  orders,  or  requirements 
issued  imder  section  306  of  the  Clean 
Air  Act  (42  U.S.C.  1857(h)),  section  508 
of  the  Clean  Water  Act  (33  U.S.C.  1368), 
Executive  Order  11738,  and 
Environmental  Protection  Agency  (EPA) 
regulations  40  CFR  part  15,  which 
prohibit  the  use  under  non-exempt 
Federal  contracts,  grants  or  loans  of 
facilities  included  on  the  EPA  List  of 
Violating  Facilities.  The  provision  shall 
require  reporting  of  violations  to  the 
Agency  and  to  the  U.S.  Environmental 
Protection  Agency.  Assistant 
Administrator  for  Enforcement. 
Solicitations  and  contract  provisions 
shall  include  the  requirements  of  4  CFR 
15.4(c)  as  set  forth  in  RUS  Bulletin 
1780-14  of  this  part. 

S  1780.76  Contract  adn\|nistration. 

Owners  shall  be  responsible  for 
maintaining  a  contract  administration 
system  to  monitor  the  contractors’ 
pterformance  and  compliance  with  the 
terms,  conditions,  and  specifications  of 
the  contracts. 

(a)  Preconstruction  conference.  Prior 
to  begiiming  construction,  the  owner 
will  schedule  a  preconstruction 
conference  where  the  consulting 
engineer  will  review  the  plann^ 
development  with  the  Agency,  owner, 
resident  inspector,  attorney,  contractor, 
and  other  interested  parties.  'Fhe 
conference  will  thoroughly  cover 
applicable  items  included  in  Form 
FmHA  1924-16,  “Record  of  Pre¬ 
construction  Conference,”  and  the 


discussions  and  agreements  will  be 
documented. 

(b)  Monitoring  reports.  The  owner  is 
required  to  monitor  construction  and 
provide  a  report  to  the  Agency  giving  a 
full  explanation  under  the  following 
circumstances: 

(1)  Reasons  why  approved 
construction  schedules  were  not  met. 

,  (2)  Analysis  and  explanation  of  cost 
overruns  and  how  payment  is  to  be 
made  for  the  same;  and 

(3)  If  events  occur  which  have  a 
significant  impact  upon  the  project. 

(c)  Inspection.  Full-time  resident 
inspection  is  required  for  all 
construction  unless  a  written  exception 
is  made  by  the  Agency  upon  written 
request  of  the  owner.  Unless  otherwise 
agreed,  the  resident  inspector  will  be 
provided  by  the  consulting  engineer. 
Prior  to  the  preconstruction  conference, 
the  consulting  engineer  will  submit  a 
resume  of  qualifications  of  the  resident 
inspector  to  the  owner  and  to  the 
Agency  for  acceptance  in  writing.  If  the 
owner  provides  the  resident  inspector,  it 
must  submit  a  resume  of  the  inspector’s 
qualifications  to  the  project  engineer 
and  the  Agency  for  acceptance  in 
writing  prior  to  the  preconstruction 
conference.  The  resident  inspector  will 
work  under  the  technical  supervision  of 
the  project  engineer  and  the  role  and 
responsibilities  will  be  defined  in 
writing. 

(d)  Inspector’s  daily  diary.  The 
resident  inspector  will  maintain  a 
record  of  the  daily  construction  progress 
in  the  form  of  a  daily  diary  and  daily 
inspection  reports.  The  daily  entries 
^all  be  made  available  to  the  Agency 
personnel  and  will  be  reviewed  during 
project  inspections.  The  original 
complete  set  will  be  furnished  to  the 
owner  upon  completion  of  construction. 
RUS  Bulletin  1780-18  is  available  firom 
the  Agency  for  preparing  daily 
inspection  reports. 

(e)  Payment  for  Construction.  Form 
FmHA  1924-18,  “Partial  Payment 
Estimate,”  or  other  similar  form  may  be 
used  for  construction  payments.  If  Form 
1924-18  is  not  used,  prior  concurrence 
by  the  State  staff-engineer  must  be 
obtained. 

(1)  Payment  of  contract  retainage  will 
not  be  made  imtil  such  retainage  is  due 
and  payable  imder  the  terms  of  the 
contact. 

(2)  Invoices  for  the  payment  of 
construction  costs  must  be  approved  by 
the  owner,  project  engineer  and 
concurred  in  by  the  Agency. 

(3)  The  review  and  acceptance  of 
project  costs,  including  construction 
payment  estimates  by  the  Agency  shall 
not  attest  to  the  correctness  of  the 
amounts,  the  quantities  shown,  or  that 


the  work  has  been  performed  under  the 
terms  of  agreements  or  contracts. 

(f)  Prefinai  inspections.  A  prefinal 
inspection  will  be  made  by  the  owner, 
resident  inspector,  project  engineer, 
contractor,  representatives  of  other 
agencies  involved,  and  Agency 
representative  (preferably  the  State  staff 
engineer  or  designee).  The  inspection 
results  will  be  recorded  by  the  project 
engineer  and  a  copy  provided  to  all 
interested  parties. 

(g)  Final  inspection.  A  final 
inspection  will  be  made  by  the  Agency 
before  final  payment  is  made^ 

(h)  Changes  in  development  plans.  (1) 
Changes  in  development  plans  shall  be 
reviewed  and  approved  by  the  Agency 
provided: 

(i)  Funds  are  available  to  cover  any 
additional  costs;  and 

(ii)  The  change  is  for  an  authorized 
loan  or  grant  purpose;  and 

(iii)  It  will  not  adversely  afiect  the 
soundness  of  the  facility  operation  or 
the  Agency’s  security;  and 

(iv)  The  change  is  within  the  scope  of 
the  contract, 

(2)  Changes  will  be  recorded  on  Form 
FmHA  1924-7,  “Contract  Change 
Order,”  or  other  similar  form  if 
approved  by  the  State  program  official 
or  designee.  Regardless  of  the  form, 
change  orders  must  be  approved  by  the 
State  program  official  or  designee. 

(3)  Changes  should  be  accomplished 
only  after  Agency  approval  and  shall  be 
authorized  only  by  means  of  contract 
change  order.  The  change  order  will 
include  items  such  as: 

(i)  Any  changes  in  labor  and  material; 

(ii)  Changes  in  facility  design; 

(iii)  Any  decrease  or  increase  in 
quantities  based  on  final  measurements 
that  are  difierent  from  those  shown  in 
the  bidding  schedule;  and 

(iv)  Any  increase  or  decrease  in  the 
time  to  complete  the  project. 

(4)  All  changes  shall  be  recorded  on 
chronologically  numbered  contract 
change  orders  as  they  occur.  Change 
orders  will  not  be  included  in  payment 
estimates  imtil  approved  by  all  parties. 

§§1780.77-1780.79  [Reserved] 

Subpart  D — Information  Pertaining  to 
Preparation  of  Notes  or  Bonds  and 
Bond  Transcript  Documents  for  Public 
Body  Applicants 

§1780.80  General. 

This  subpart  includes  information  for 
use  by  public  body  applicants  in  the 
preparation  and  issuance  of  evidence  of 
debt  (bonds,  notes,  or  debt  instruments, 
herein  referred  to  as  bonds)  and  other 
necessary  loan  documents. 
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§  1780.81  Policies  related  to  use  of  bond 
counsel. 

The  applicant  is  responsible  for 
preparation  of  bonds  and  bond 
transcript  documents.  The  applicant 
will  obtain  the  services  and  opinion  of 
recognized  bond  counsel  experienced  in 
mimicipal  financing  with  respect  to  the 
validity  of  a  bond  issue,  except  for 
issues  of  $100,000  or  less.  With  prior 
approval  of  the  approval  official,  the 
applicant  may  elect  not  to  use  bond 
counsel.  Such  issues  will  be  closed  in 
accordance  with  the  following: 

(a)  The  applicant  must  recognize  and 
accept  the  fact  that  application 
proce^ing  may  require  additional  legal 
and  administrative  time; 

(b)  It  must  be  established  that  not 
using  bond  counsel  will  produce 
significant  savings  in  total  legal  costs; 

(c)  The  local  attorney  must  be  able 
and  experienced  in  handling  this  type  of 
legal  work; 

(d)  The  applicant  must  understand 
that  it  will  likely  have  to  obtain  an 
opinion  from  bond  counsel  at  its 
expense  should  the  Agency  require 
refinancing  of  the  debt; 

(e)  Bonds  will  be  prepared  in 
accordance  with  this  regulation  and 
conform  as  closely  as  possible  to  the 
preferred  methods  of  preparation  stated 
in  section  1780.94;  and 

(f)  Closing  instructions  must  be  issued 
by  OGC. 

§1780.82  [Reserved] 

§  1 780.83  Bond  transcript  docuntents. 

Any  questions  relating  to  Agency 
requirements  should  be  discussed  with 
Agency  representatives.  Bond  counsel 
or  local  counsel,  as  appropriate,  must 
furnish  at  least  two  complete  sets  of  the 
following  to  the  applicant,  who  will 
furnish  one  complete  set  to  the  Agency: 

(a)  Copies  of  all  organizational 
documents; 

(b)  Copies  of  general  incumbency 
certificate; 

(c)  Certified  copies  of  minutes  or 
excerpts  from  all  meetings  of  the 
governing  body  at  which  action  was 
taken  in  connection  with  the 
authorizing  and  issuing  of  the  bonds; 

(d)  Certified  copies  of  documents 
evidencing  that  the  applicant  has 
complied  fully  with  all  statutory 
requirements  incident  to  calling  and 
holding  a  favorable  bond  election,  if  one 
is  necessary; 

(e)  Certified  copies  of  the  resolutions, 
ordinances,  or  other  documents  such  as 
the  bond  authorizing  resolutions  or 
ordinances  and  any  resolution 
establishing  rates  and  regulating  use  of 
facility,  if  such  documents  are  not 
included  in  the  minutes  furnished; 


(f)  Copies  of  the  official  Notice  of  Sale 
and  the  affidavit  of  publication  of  the 
Notice  of  Sale  when  State  statute 
requires  a  public  sale; 

(g)  Specimen  bond,  with  any  attached 
coupons; 

(h)  Attorney’s  no- litigation  certificate; 

(i)  Certified  copies  of  resolutions  or 
other  documents  pertaining  to  the  bond 
award; 

(j)  Any  additional  or  supporting 
documents  required  by  bond  counsel; 

(k)  For  loans  involving  multiple 
advances  of  Agency  loan  funds,  a 
preliminary  approving  opinion  of  bond 
counsel  (or  local  coimsel  if  no  bond 
counsel  is  involved)  if  a  final 
unqualified  opinion  cannot  be  obtained 
until  all  funds  are  advanced.  The 
preliminary  opinion  for  the  entire  issue 
shall  be  delivered  at  or  before  the  time 
of  the  first  advance  of  funds.  It  will  state 
that  the  applicant  has  the  legal  authority 
to  issue  the  bonds,  construct,  operate 
and  maintain  the  facility,  and  repay  the 
loan,  subject  only  to  changes  occurring 
during  the  advance  of  funds,  such  as 
litigation  resulting  from  the  failure  to 
advance  loan  funds,  and  receipt  of 
closing  certificates. 

(l)  Final  imqualified  approving 
opinion  of  bond  counsel,  (and 
preliminary  approving  opinion,  if 
required)  or  local  counsel  if  no  bond 
counsel  is  involved,  including  an 
opinion  as  to  whether  interest  on  bonds 
will  be  exempt  from  Federal  and  State 
income  taxes.  With  approval  of  the  State 
program  ofiicial,  a  final  opinion  may  be 
qualified  to  the  extent  that  litigation  is 
pending  relating  to  Indian  claims  that 
may  affect  title  to  land  or  validity  of  the 
obligation.  It  is  permissible  for  such 
opinion  to  contain  language  referring  to 
the  last  sentence  of  section  306  (a)(1)  or 
to  Section  309A  (h)  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1926  (a)(1)  or  1929a  (h)). 

§§1780.84  and  1780.86  [Reserved] 

§  1780.87  Permanent  instruments  for 
Agency  loans. 

Agency  loans  will  be  evidenced  by  an 
instrument  determined  legally  sufficient 
and  in  accordance  with  the  following 
order  of  preference: 

(a)  First  preference — Form  FmHA 
440-22,  “Promissory  Note”.  Refer  to 
paragraph  (b)  of  this  section  for  methods 
of  various  frequency  payment 
calculations;  and 

(b)  Second  preference — single 
instruments  with  amortized 
installments.  A  single  instrument 
providing  for  amortized  installments 
which  follows  Form  FmHA  440-22  as 
closely  as  possible.  The  full  amount  of 
the  loan  must  show  on  the  face  of  the 


instrument,  and  there  must  be 
provisions  for  entering  the  date  and 
amount  of  each  advance  on  the  reverse 
or  an  attachment.  When  principal 
payments  are  deferred,  the  instrument 
will  show  that  “interest  only”  is  due  on 
interest-only  installment  dates,  rather 
than  specific  dollar  amounts.  The 
payment  period  including  the  “interest 
only”  installment  cannot  exceed  40 
years,  the  useful  life  of  the  facility,  or 
State  statute  limitations,  whichever 
occurs  first.  The  amortized  installment, 
computed  as  follows,  will  be  shown  as 
due  on  installment  dates  thereafter. 

(1)  Monthly  payments.  Multiply  by 
twelve  the  number  of  years  between  the 
due  date  of  the  last  interest-only 
installment  and  the  final  installment  to 
determine  the  number  of  monthly 
payments.  When  there  are  no  interest- 
only  installments,  multiply  by  twelve 
the  number  of  years  over  which  the  loan 
is  amortized.  Then  multiply  the  loan 
amount  by  the  amortization  fector  and 
round  to  the  next  higher  dollar. 

(2)  Semiannual  payments. — ^Multiply 
by  two  the  number  of  years  between  the 
due  date  of  the  last  interest-only 
installment  and  the  due  date  of  the  final 
installment  to  determine  the  correct 
number  of  semiannual  periods.  When 
there  are  no  interest-only  installments, 
multiply  by  two  the  number  of  years 
over  which  the  loan  is  amortized.  Then 
multiply  the  loan  amoimt  by  the 
applicable  amortization  factor. 

(3)  Annual  payments.  Subtract  the 
due  date  of  the  last  interest-only 
installment  from  the  due  date  of  the 
final  installment  to  determine  the 
number  of  annual  payments.  When 
there  are  no  interest-only  installments, 
the  number  of  annual  payments  will 
equal  the  niunber  of  years  over  which 
the  loan  is  amortized.  Then  multiply  the 
loan  amount  by  the  applicable 
amortization  factor  and  round  to  the 
next  higher  dollar. 

(c)  Third  preference — single 
instruments  with  installments  of 
principal  plus  interest.  If  a  single 
instrjment  with  amortized  installments 
is  not  legally  permissible,  use  a  single 
instrument  providing  for  instalhnents  of 
principal  plus  interest  accrued  on  the 
principal  balance.  For  bonds  with 
semiannual  interest  and  annual 
principal,  the  interest  is  calculated  by 
multiplying  the  principal  balance  times 
the  interest  rate  and  dividing  this  figure 
by  two.  Principal  installments  are  to  be 
scheduled  so  that  total  combined 
interest  and  principal  payments  closely 
approximate  amorti2»d  payments. 

(1)  The  repayment  terms  concerning 
interest  only  installments  described  in 
paragraph  (b)  of  this  section  apply. 
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(2)  The  instrument  shall  contain  in 
substance  provisions  indicating: 

(i)  Principal  maturities  and  due  dates; 

(ii)  Regular  payments  shall  be  applied 
first  to  interest  due  through  the  next 
principal  and  interest  installment  due 
date  and  then  to  principal  due  in 
chronological  order  stipulated  in  the 
bond;  and 

(iii)  Payments  on  delinquent  accounts 
will  be  applied  in  the  following 
sequence: 

(A)  billed  delinquent  interest; 

(B)  past  due  interest  installments; 

(C)  past  due  principal  installments; 

(D)  interest  installment  due;  and 

(E)  principal  installment  due. 

(d)  Fourth  preference — serial  bonds 
with  installments  of  principal  plus 
interest.  If  instruments  described  under 
the  first,  second,  and  third  preferences 
are  not  legally  permissible,  use  serial 
bonds  widi  a  bond  or  bonds  delivered 
in  the  amount  of  each  advance.  Bonds 
will  be  numbered  consecutively  and 
delivered  in  chronological  order.  Such 
bonds  Mrill  conform  to  the  minimum 
requirements  of  §  1780.94  of  this  part. 
Provisions  for  application  of  payments 
will  be  the  same  as  those  set  forth  in 
paragraphs  (c)(2)(ii)  of  this  section. 

(e)  Coupon  bonds.  Coupon  bonds  will 
not  be  us^  unless  required  by  State 
statute.  Such  bonds  will  conform  to  the 
minimum  requirements  of  §  1780.94  of 
this  part. 

§  1780.88  [Reserved] 

§  1780.89  Multiple  advances  of  Agency 
funds  using  permanent  Instruments. 

Where  interim  financing  ft-om 
commercial  sources  is  not  used.  Agency 
loan  proceeds  will  be  disbursed  on  an 
“6is  needed  by  borrower”  basis  in 
amounts  not  to  exceed  the  amount 
needed  during  30-day  periods. 

§  1780.90  Multiple  advances  of  Agency 
funds  using  temporary  debt  instruments. 

When  none  of  the  instruments 
described  in  §  1780.87  of  this  part  are 
legally  permissible  or  practical,  a  bond 
anticipation  note  or  similar  temporary 
debt  instrument  may  be  used.  The  debt 
instrument  will  provide  for  multiple 
advances  of  Agency  funds  and  will  be 
for  the  full  amount  of  the  Agency  loan. 
The  instrument  will  be  prepared  by 
bond  counsel,  or  local  counsel  if  bond 
coimsel  is  not  involved,  and  approved 
by  the  State  program  official  and  OGC. 
At  the  same  time  the  Agency  delivers 
the  last  advance,  the  borrower  will 
deliver  the  permanent  bond  instrument 
and  the  canceled  temporary  instrument 
will  be  returned  to  the  borrower.  The 
approved  debt  instrument  will  show  at 
least  the  following: 


(a)  The  date  from  which  each  advance 
will  bear  interest; 

(b)  The  interest  rate  as  determined  by 
§  1780.13  of  this  part; 

(c)  A  payment  schedule  providing  for 
interest  on  outstanding  principal  at  least 
annually;  and 

(d)  A  maturity  date  which  shall  be  no 
earlier  than  the  anticipated  issuance 
date  of  the  permanent  instruments  and 
no  longer  than  the  40-year  statutory 
limit. 

§§1780.91-1780.93  [Reserved] 

§  1780.94  Minimum  bond  specifications. 

The  provisions  of  this  paragraph  are 
minimum  specifications  only  and  must 
be  followed  to  the  extent  legally 
permissible. 

(a)  Type  and  denominations.  Bond 
resolutions  or  ordinances  will  provide 
that  the  instruments  be  either  a  bond 
representing  the  total  amount  of  the 
indebtedness  or  serial  bonds  in 
denominations  customarily  accepted  in 
municipal  financing  (ordinarily  in 
multiples  of  not  less  than  $1,000). 

Single  bonds  may  provide  for 
repayment  of  principal  plus  interest  or 
amortized  installments.  Amortized 
installments  are  preferred  by  the 
Agency. 

(b)  Bond  registration.  Bonds  will 
contain  provisions  permitting 
registration  for  both  principal  and 
interest.  Bonds  purchased  by  the 
Agency  will  be  registered  in  the  name 
of  “United  States  of  America”  and  will 
remain  so  registered  at  all  times  while 
the  bonds  are  held  or  insured  by  the 
Government.  The  Agency  address  for 
registration  purposes  will  be  that  of  the 
Finance  Office. 

(c)  Size  and  quality.  Size  of  bonds  and 
coupons  should  conform  to  standard 
practice.  Paper  must  be  of  sufficient 
quality  to  prevent  deterioration  through 
ordinary  handling  over  the  life  of  the 
loan. 

(d)  Date  of  bond.  Bonds  will  normally 
be  dated  as  of  the  day  of  delivery. 
However,  the  borrower  may  use  another 
date  if  approved  by  the  Agency.  Loan 
closing  is  the  date  of  delivery  of  the 
bonds  or  the  date  of  delivery  of  the  first 
bond  when  utilizing  serial  bonds, 
regardless  of  the  date  of  delivery  of  the 
funds.  The  date  of  delivery  will  be 
stated  in  the  bond  if  different  from  the 
date  of  the  bond,  hi  all  cases,  interest 
will  accrue  from  the  date  of  delivery  of 
the  funds. 

(e)  Payment  date.  Loan  payments  will 
be  scheduled  to  coincide  with  income 
availability  and  be  in  accordance  with 
State  law. 

(1)  If  income  is  available  monthly, 
monthly  payments  are  recommended 


unless  precluded  by  State  law.  If  income 
is  available  quarterly  or  otherwise  moro 
firequently  than  annually,  payments 
must  be  scheduled  on  such  basis. 
However,  if  State  law  only  permits 
principal  plus  interest  (PM)  type  bonds, 
annual  or  semiannual  paAnnents  will  be 
used. 

(2)  The  payment  schedule  will  be 
enumerate  in  the  evidence  of  debt,  or 
if  that  is  not  feasible,  in  a  supplemental 
agreement. 

(3)  If  feasible,  the  first  payment  will 
be  scheduled  one  full  month,  or  other 
period,  as  appropriate,  from  the  date  of 
loan  closing  or  any  deferment  period. 
Due  dates  falling  on  the  29th,  30th,  and 
31st  day  of  the  month  will  be  avoided. 
When  principal  payments  are  deferred, 
interest-only  payments  will  be 
scheduled  at  least  annually. 

(f)  Extra  payments.  Extra  payments 
are  derived  from  the  sale  of  basic  chattel 
or  real  estate  security,  refund  of  unused 
loan  funds,  cash  proceeds  of  property 
insurance  and  similar  actions  which 
reduce  the  value  of  basic  security.  At 
the  option  of  the  borrower,  regular 
facility  revenue  may  also  be  used  as 
extra  payments  when  regular  payments 
are  current.  Unless  otherwise 
established  in  the  note  or  bond,  extra 
payments  will  be  applied  as  follows: 

(1)  For  loans  with  amortized  debt 
instruments,  extra  payments  will  be 
applied  first  to  interest  accrued  to  the 
date  of  receipt  of  the  payment  and 
second  to  principal. 

(2)  For  loans  with  debt  instruments 
with  P&I  installments,  the  extra 
payment  will  be  applied  to  the  final 
unpaid  principal  installment. 

(3)  For  borrowers  with  more  than  one 
loan,  the  extra  payment  will  be  applied 
to  the  account  secured  by  the  lowest 
priority  of  lien  on  the  property  from 
which  the  extra  payments  was  obtained. 
Any  balance  will  be  applied  to  other 
Agency  loans  secured  by  the  property 
from  which  the  extra  payment  was 
obtained. 

(4)  For  assessment  bonds,  see 
paragraph  (m)  of  this  section. 

(g)  The  place  of  payments  on  bonds 
purchased  by  the  Agency  will  be 
determined  by  the  Agency. 

(h)  Redemptions.  Bonds  will  normally 
contain  customary  redemption 
provisions.  However,  no  premium  will 
be  charged  for  early  redemption  on  any 
bonds  held  by  the  Government. 

(i)  Additional  revenue  bonds.  Parity 
bonds  may  be  issued  to  complete  the 
project.  Otherv/ise,  parity  bonds  may 
not  be  issued  unless  acceptable 
documentation  is  provided  establishing 
that  net  revenues  for  the  fiscal  year 
following  the  year  in  which  such  bonds 
are  to  be  issued  will  be  at  least  120 
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percent  of  the  average  annual  debt 
serviced  requirements  on  all  bonds 
outstanding,  incluthng  the  newly-issued 
bonds.  For  purposes  of  this  section,  net 
revenues  are,  unless  otherwise  defined 
by  State  statute,  gross  revenues  less 
essential  operation  and  maintenance 
expenses.  This  limitation  may  be 
waived  or  modified  by  the  written 
consent  of  bondholders  representing  75 
percent  of  the  then-outstanding 
principal  indebtedness.  Junior  and 
subordinate  bonds  may  be  issued  in 
accordance  with  the  loan  resolution. 

(j)  Precautions.  The  following  types  of 
provisions  in  debt  instruments  should 
be  avoided: 

(1)  Provisions  for  the  holder  to 
manually  post  each  payment  to  the 
instrument. 

(2)  Provisions  for  returning  the 
permanent  or  temporary  debt 
instrument  to  the  borrower  in  order  that 
it,  rather  than  the  Agency,  may  post  the 
date  and  amount  of  each  advance  or 
repayment  on  the  instrument. 

13)  Provisions  that  amend  covenants 
contained  in  Forms  FmHA  1942—47  or 
FmHA  1942-9. 

(4)  Defeasance  provisions  in  loan  or 
bond  resolutions.  When  a  bond  issue  is 
defeased,  a  new  issue  is  sold  which 
supersedes  the  contractual  provisions  of 
the  prior  issue,  including  the 
refinancing  requirement  and  any  lien  on 
revenues.  Since  defeasance  in  effect 
precludes  the  Agency  from  requiring 
refinancing  before  the  final  maturity 
date,  it  represents  a  violation  of  the 
statutory  refinancing  requirement; 
therefore,  it  is  disallowed.  No  loan 
dociiments  shall  include  a  provision  of 
defeasance. 

(k)  Assessment  bonds.  When  security 
includes  special  assessment  to  be 

*  collected  over  the  life  of  the  loan,  the 
instrument  should  address  the  method 
of  applying  any  payments  made  before 
they  are  due.  It  may  be  desirable  for 
such  payments  to  be  distributed  over 
remaining  payments  due,  rather  than  to 
be  applied  in  accordance  with  normal 
procedures  governing  extra  payments, 
so  that  the  account  does  not  b^ome 
delinquent. 

(l)  Multiple  debt  instruments.  The 
following  will  be  adhered  to  when 
preparing  debt  instruments: 

(1)  When  more  than  one  loan  type  is 
used  in  financing  a  project,  each  type  of 
loan  will  be  evidenced  by  a  separate 
debt  instrument  or  series  of  debt 
instruments; 

(2)  Loans  obligated  in  different  fiscal 
years  and  those  obligated  with  different 
terms  in  the  same  fiscal  year  will  be 
evidenced  by  separate  debt  instruments; 

(3)  Loans  obligated  for  the  same  loan 
type  in  the  same  fiscal  year  with  the 


same  term  may  be  combined  in  the  same 
debt  instrument; 

(4)  Loans  obligated  in  the  same  fiscal 
year  with  different  interest  rates  that 
will  be  closed  at  the  same  interest  rate 
may  be  combined  in  the  same  debt 
instrument. 

§  1780.95  Public  bidding  on  bonds. 

Bonds  offered  for  public  sale  shall  be 
offered  in  accordance  with  State  law 
and  in  such  a  manner  to  encourage 
public  bidding.  The  Agency  will  not 
submit  a  bid  at  the  advertised  sale 
unless  required  by  State  law,  nor  will 
reference  to  Agency’s  rates  and  terms  be 
included.  If  no  acceptable  bid  is 
received,  the  Agency  will  negotiate  the 
purchase  of  the  bonds. 

§§1780.96-1780.100  [Reserved] 

Dated:  September  4, 1996. 

Inga  Smulkstys, 

Acting  Undersecretary  for  Rural 
Development. 

IFR  Doc.  96-23082  Filed  9-11-96;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  96-AQL-12] 

Establishment  of  Class  E  Airspace; 
Gettysburg,  SD,  Gettysburg  Municipal 
Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Gettysburg, 
SD.  A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procediue  (SIAP)  to  Runway  31  has 
been  developed  for  Gettysbiu^ 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  October  4, 1996. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGL-12,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 


The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hoirrs  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 

Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argmnents  as  they  may  desire. 
Comments  that  provides  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned 
regulatory  decisions  on  the  proposal. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stampted  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  96- 
AGL-12.’’  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  F^AA 
personnel  concerned  witli  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
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Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Gettysburg, 
SD;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  31  SLAP  at 
Gettysburg  Municipal  Airport. 

Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9C  dated  August  17, 1995, 
and  effective  September  16, 1995,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order, 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  “significant  regulatory  action” 
imder  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9C,  Airspace 
Designations  and  Reporting  Points, 
dated  August  17, 1995,  and  effective 
September  16, 1995,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  *  *  «  * 

AGL  SD  E5  Gettysburg,  SD  [New] 

Gettysburg  Municipal  Airport,  SD 
(Lat.  44®59'16"N,  long.  99’’57'11"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Gettysburg  Municipal  Airport 
and  within  4  miles  each  side  of  the  323 
course  extending  from  the  6.4-mile  radius  to 
10  miles  southeast  and  that  airspace 
extending  upward  from  1,20Q  feet  above  the 
sur&ce  bounded  on  the  west  by  V-71,  on. the 
north  by  V-344,  on  the  east  by  V-561,  and 
on  the  south  by  the  30.5-mile  arc  of  the  Pierre 
VORTAC,  and  that  airspace  east  of 
Gettysburg  Municipal  Airport  bounded  on 
the  west  by  V-561,  on  the  nortli  by  latitude 
450000N,  on  the  east  by  longitude  993000W, 
and  thence  south  to  V-263,  and  thence 
southeast  to  the  30.5-mile  arc  of  the  Pierre 
VORTAC. 

***** 

Issued  in  Des  Plaines,  Illinois  on  August 
20, 1996. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  96-22836  Filed  9-11-96;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  103 

RIN  1S1S-AB89 

Electronic  Request  for  Confidential 
Treatment  of  Export  Manifest  Data 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 
concerning  export  manifest  data  to 
enable  shippers  to  request  confidential 
treatment  of  their  name  and  address 
information  on  the  Automated  Export 
System  (AES).  The  changes  proposed 
will  also  provide  for  the  availability  of 
AES  export  manifest  data  on  magnetic 
tapes. 

DATES:  Comments  must  be  received  on 
or  before  November  12, 1996. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1301 
Constitution  Avenue,  NW,  Washington, 
DC  20229.  Comments  submitted  may  be 
inspected  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1099 
14th  St.,  NW,  suite  4000,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  AES 
Team,  Office  of  Information  and 
Technology,  (202)  927-0280.  If  you  have 
a  fax  machine,  phone-(202)  927-3555  to 
receive  a  menu  of  AES  topics  on  which 
specific  information  is  available  via  fax. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  filing  anci  public  disclosure 
requirements  applicable  to  vessel 
inward  manifests  are  contained  at 
Section  431  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1431).  While  the 
filing  requirements  applicable  to  vessel 
outward  manifests  are  contained  at 
Section  4i97  of  the  Revised  Statutes  of 
the  United  States,  as  amended  (46 
U.S.C.  App.  91),  the  public  disclosure 
requirements  applicable  to  such 
manifests  are  contained  at  Section  431 
of  the  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1431).  (It  is  noted  regarding 
the  filing  of  manifest  information  that 
while  the  Secretary  of  Commerce, 
pursuant  to  13  U.S.C.  301,  is  required  to 
collect  information  from  all  persons 
engaged  in  foreign  commerce  or  trade,  it 
is  Customs  that  collects  the  actual 
manifest  information,  see  13  U.S.C. 

303.)  Regarding  the  public  disclosure  of 
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manifest  data.  Section  431(c)  provides 
that  the  information  to  be  made 
available  shall  include  the  name  and 
address  of  each  importer  or  consignee 
and  the  name  and  address  of  the  shipper 
to  such  importer  or  consignee,  unless 
the  importer  or  consignee  has  made  a 
bieimial  certification — in  writing — to 
the  Disclosure  Law  Officer, 

Headquarters.  U.S.  Customs  Service, 
claiming  confidential  treatment  of  such 
information. 

The  Customs  Regulations 
implementing  the  public  disclosiue  of 
manifest  information  requirements  are 
found  at  §  103.31(c)  (19  CFR  103.31(c)) 
(formerly  §  103.14(c),  but 
redenominated  May  3, 1996,  in  T.D.  96- 
36  (61  FR  19838));  the  confidentiality 
provisions  are  found  at  §  103.31(d)  (19 
CFR  103.31(d)).  Section  103.31  was  last 
amended  in  1992  by  T.D.  92-92  (57  FR 
44089),  to  make  inbovmd  manifest  data 
acquired  fi-om  the  Automated  Manifest 
System  (AMS)  available  to  the  public  on 
magnetic  tapes. 

On  February  24. 1994,  the 
Commissioner  of  Customs  directed 
Customs  to  develop  an  Autcnnated 
Export  System  (AJ^)  in  cooperation 
with  the  Bureau  of  the  Census.  The  AES 
was  implemented  on  an  initial  and 
voluntary  basis  on  July  3, 1995,  at  five 
ports:  Charleston,  Baltimore,  MD, 
Houston,  TX,  NoHolk,  VA,  and  Los 
Angeles-Long  Beach,  CA.  At  this  time 
all  exporters,  forwarders,  and  carriers 
transmitting  information  into  AES  are 
still  required  to  file  paper  Shippers 
Export  Declarations  and  outward 
manifests  as  required  by  existing 
regulations.  See,  19  CFR  4.63. 

Changes  in  procedures  are  planned 
that  will  allow  approved  participants  in 
AES  to  meet  these  requirements  solely 
through  the  electronic  filing  of 
information  into  AES. 

AES  was  designed  to  create,  to  the 
maximmn  extent  possible,  a  paperless 
environment  in  export  reporting.  It  is 
anticipated  that  this  will  result  in 
significant  private-sector  savings  by 
reducing  the  need  for  document 
preparation,  routing,  and  submission. 

Further,  AES  was  designed  emd 
developed  with  the  input  and  advice  of 
affected  private-sector  parties.  Because 
much  of  the  manifest  data  will  be  made 
available  to  the  news  media  and  public, 
several  requests  were  made  that  AES  be 
programmed  to  accommodate  an  on-line 
request  for  confidential  treatment  of  the 
shipper’s  name  and  address  data  on 
outward  manifests.  Such  a  procedure,  if 
implemented,  would  provide  cost 
savings  and  efficiencies  similar  to  those 
described  above  and  encourage  greater 
utilization  of  the  AES. 


Accordingly,  this  document  proposes 
to  amend  the  Customs  Regulations  at 
§§  103.31(d)(2)  and  (e)  (1)  and  (3). 
Section  103.31(d)(2)  will  be  revised  to 
provide  that  those  shippers  that  use  the 
AES  may  request  confidential  treatment 
of  their  name  and  address  information 
via  the  AES,  as  an  alternative  to  the 
written  certification  procediues 
delineated  at  §  103.31(d)(1).  Electronic 
requests  for  confidential  treatment  via 
AES  will  be  treated  in  the  identical 
manner  as  a  request  in  writing.  Section 
103.31(e)(1)  will  be  revised  to  provide 
that  outward  manifest  data  acquired 
firom  the  AES  is  available  to  the  public 
on  magnetic  tape  and  §  103.31(e)(3)  will 
be  revised  to  list  the  11  data  elements 
(two  elements  for  which  confidentiality 
may  be  requested)  that  will  be  provided 
to  the  public. 

Comments 

Before  adopting  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
to  Customs.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4  of 
the  Treasury  Department  Regulations 
(31  CFR  1.4),  and  §  103.11(b)  of  the 
Customs  Regulations  (19  CFR  103.11(b), 
on  regular  business  days  between  the 
horns  of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch.  U.S.  Customs 
Service,  Franklin  Court,  1099  14th  St., 
NW,  Suite  4000,  Washington,  D.C. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Pmsuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  and  based  upon  the  information 
set  forth  above,  it  is  certified  that  the 
proposed  amendments,  if  adopted,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  proposal  is  not  subject 
to  the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
This  docmnent  does  not  meet  the 
criteria  for  a  “significant  regulatory 
action’’  as  specified  in  E.0. 12866. 

List  of  Subjects  in  19  CFR  Part  103 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Exports,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendment  to  the 
Regulations 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  part  103  of  the 
Customs  Regulaticms  (19  CFR  part  103) 
as  set  forth  ^low: 


PART  103— AVAILABILITY  OF 
INFORMATION 

1.  The  general  authority  citation  for 
part  103  continues  to  read,  and  a 
specific  authority  citation  for  §  103.31  is 
added  to  read,  as  follows: 

Audiority:  5  U.S.C  301,  552,  552a;  19 
U.S.C  66, 1624;  31  U.S.C.  9701. 

Section  103.31  also  issued  under  19 
U.S.C.  1431  and  46  U.S.C.  App.  91; 

***** 

2  In  §  103.31,  paragraph  (d)(2);  the 
first  sentence  of  pcuragraph  (e)(1);  and 
paragraph  (e)(3)  are  revised  to  read  as 
follows: 

§  103.31  Infonnation  on  vessel  manifests 
and  summary  statistical  reports. 
***** 

(d)  Confidential  treatment — 

(2)  Outward  manifest.  A  shipper, 
authorized  employee,  official,  or 
authorized  agent  of  the  shipper  may 
request  confidential  treatment  of  its 
name  and  address  contained  in  outward 
manifests  by  following  the  written 
certification  procediures  provided  in 
paragraphs  (d)(l)(ii)-(iv)  of  this  section 
or,  if  authorized  to  transmit  information 
on  the  Automated  Export  System  (AES), 
by  submitting  a  certification  request  on¬ 
line  in  that  system.  In  the  latter 
situation,  the  format  and  routing  of  such 
request  will  be  as  designated  in  the  AES 
Users  Guide. 

***** 

(e)  Availability  of  manifest  data  on 
magnetic  tapes. 

(1)  Availability.  Inward  manifest  data 
acquired  from  the  Automated  Manifest 
System  (AMS)  and  outward  manifest 
data  acquired  from  the  Automated 
Export  System  (AES)  are  available  to 
interested  members  of  the  public  on 
magnetic  tape.  *  *  • 
***** 

(3)  Data  elements.  The  following  are 
the  data  elements  frnm  the  designated 
memifest  (AMS/ AES)  which  will  be 
provided  to  the  public  via  magnetic 
tape: 

(i)  AMS  manifest: 

(A)  Carrier  code; 

(B)  Vessel  country  code; 

(C)  Vessel  name; 

(D)  Voyage  munber; 

(E)  Port  of  unlading; 

(F)  Estimated  date  of  arrival; 

(G)  Bill  of  lading  munber; 

(H)  Foreign  port  of  lading; 

(I)  Manifest  quantity; 

(J)  Manifest  units; 

(K)  Weight; 

(L)  Wei^t  imit; 

(M)  Shipper’s  name 

(N)  Shipper’s  address'; 

(O)  Consignee’s  address'; 
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(Q)  Notifying  party’s  name 

(R)  Notif^g  party’s  address 

(S)  Piece  coimt; 

(T)  General  description  of  goods; 

(in  Container  numberfs);  and 
(V).  Seal  numberfs). 

(ii)  AES  manifest 

(A)  Carrier  code; 

(B)  Vessel  country  code; 

(C)  Vessel  name; 

(D)  Voyage  number, 

(E)  Port  of  lading; 

(F)  Foreign  port  of  unlading; 

(G)  Manifest  quantity; 

(H)  Manifest  units; 

(I)  General  description  of  goods; 

(j)  Shipper’s  name  and 

(K)  Shipper’s  address 
Midiael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  June  5, 1996. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  96-23360  Filed  9-11-96;  8:45  am] 
BIUINQ  CODE  482(M»-M 


19  CFR  Part  123 

RIN  1515-AB90 

Port  Passenger  Acceleration  Service 
System  (PORTPASS)  Program 

AGENCY:  Customs  Service.  Treasmy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
reference  certain  Immigration  and 
Natvualization  Service  (INS)  Regulations 
that  provide  for  land-border  inspection 
programs  jointly  developed  with 
Customs.  These  land-border  inspection 
programs— collectively  known  as  Port 
Passenger  Acceleration  Service  System 
(POR'TPASS) — are  designed  to  facilitate 
the  processing  of  certain  identified,  pre¬ 
registered.  low-risk  travelers  along  the 
United  States  border  who  frequently 
cross  at  certain  areas  by  exempting  them 
from  normal  report  of  arrival  and 
presentation  for  inspection 
requirements,  while  still  safeguarding 
the  integrity  of  the  United  States  land 
border.  Participation  in  PORTPASS  is 
voluntary  and  annual  application  fees 
are  charged  by  the  INS. 

DATES:  Comments  must  be  received  on 
or  before  November  12. 1996. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  Franklin  Court,  1301 
Constitution  Avenue,  NW,  Washington, 
D.C.  20229.  Comments  submitted  may 
be  inspiected  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 


Customs  Service,  Franklin  Court,  1099 
14th  St.,  NW,  Svdte  4000,  Washington, 
D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  O’Gorman,  Office  of  Field 
Operations,  Passenger  Operations 
Division.  (202)  927-0543. 

SUPPLEMENTARY  INFORMATION: 

Background 

Reporting  and  Inspection  Requirements 

Except  as  otherwise  authorized  by  the 
Secretary,  all  individuals  arriving  in  the 
United  States  are  required  to  (1)  Enter 
only  at  designated  border  crossing 
points,  (2)  immediately  report  their 
arrival  to  Customs  (and  other  Federal 
inspection  agencies,  such  as  the 
ImMgration  and  Naturalization  Service 
(INS),  that  have  reporting  requirements), 
and  (3)  present  themselves  and  their 
vehicle,  and  all  persons  and 
merchandise  (including  baggage)  on 
board,  for  inspection,  and  may  not 
depart  from  the  designated  customs 
border  crossing  point  until  authorized  to 
do  so.  19  U.S'C.  1433  and  1459.  Failure 
to  report  such  arrival  and  make  such 
presentation  for  inspection  may  result 
in  the  individual  being  liable  for  certain 
civil  and  criminal  penalties,  as  provided 
imder  19  U.S.C.  1459,  in  addition  to 
other  penalties  applicable  under  other 
provisions  of  law,  see,  19  U.S.C.  1436 
and  1497.  Customs  reporting  and 
inspection  reqvurements  applicable  to 
individuals  entering  the  U.S.  at  land 
border  crossings  are  delineated  at 
§  123.1,  Customs  Regulations  (19  CFR 
123.1). 

Low-Risk  Border-Crossing  Facilitating 
Programs 

At  certain  remote  locations  along  the 
U.S.  land  border,  these  reporting  and 
inspection  requirements  often  burden 
low-risk  local  residents  needing  to  cross 
the  international  border  by  requiring 
them  to  travel  to  a  land  border  crossing 
which  may  be  located  a  considerable 
distance  away.  Further,  the  hours  of  the 
most  convenient  land-border  crossing 
may  be  limited  to  8  hours  dvuing  the 
day.  To  facilitate  the  entry  processing  of 
such  low-risk  travelers.  Customs  and  the 
Immigration  and  Natvualization  Service 
(INS)  have  developed  certain 
technologically-innovative  land-border 
inspection  programs,  collectively 
known  as  the  Port  Passenger 
Accelerated  Service  System 
(PORTPASS).  (See  INS  document  at  60 
FR  50386,  September  29, 1995, 
implementing  land  border  facilitating 
programs,  coffified  at  8  CFR  235.13). 
Two  land  border  entry  facilitation 
programs  have  been  developed  thus  far 
under  the  PORTPASS:  One  concerns 


travellers  that  enter  the  U.S.  through 
designated  lanes  at  busy  Port  of  Entry 
(POE)  crossings  (the  Dedicated 
Commuter  Lane  (DCL)  program);  the 
other  concerns  local  residents  who  enter 
the  U.S.  at  remote  land  border  crossings 
(the  Automated  Permit  Port  (APP) 
program). 

The  Dedicated  Commuter  Lane  Program 

'The  DCL  program  is  designed  to 
expedite  the  entry  of  low-risk  travelers 
in  privately-owned  vehicles  through  a 
staffed  POE  by  use  of  dedicated  express 
lanes,  without  inhibiting  Customs 
mandate  to  enforce  the  customs  laws  of 
the  U.S.  and  those  laws  enforced  or 
administered  by  Customs,  including  the 
prevention  of  iUegal  entry  of  both  aliens 
and  controlled  substances  into  the  U.S. 
The  DCL  program  was  implemented  as 
a  pilot  program  in  1991  at  the  Peace 
Arch  crossing  in  Blaine,  Washington. 

See,  8  CFR  286.8.  Program  specifics  and 
eligibility  req<iirements  for  participation 
in  the  DCL  program  are  delineated  at 
§  235.13  of  the  INS  Regulations  (8  CFR 
235.13). 

The  Automated  Permit  Port  Program 

The  APP  program  is  designed  to 
facilitate  border  crossings  in  remote 
areas  by  local  residents  identified  as 
low-risk  who  are  pre-authorized  to  enter 
the  U.S.  at  designated  APPs  during 
periods  when  the  port  is  closed,  i.e.,  . 
imstaffed  by  Customs  and  INS 
personnel,  while  still  safeguarding  the 
integrity  of  the  U.S.  border  throu^  the 
use  of  automated  technology.  Although 
it  is  anticipated  that  APPs  may  be 
established  wherever  there  exists 
identifiable  groups  of  low-risk  local 
residents  along  the  U.S.  border,  at 
present  the  first  of  these  APPs  are 
expected  to  be  established  at  Scobey, 
Montana,  and  at  Forest  Qty  and  Orient, 
Maine.  For  program  specifics  and 
eligibility  requirements  for  participation, 
in  the  APP  program,  again  see  §  235.13 
of  the  INS  Regulations. 

Although  it  is  only  proposed  in  this 
document  to  amend  §  123.1  of  the 
Customs  Regulations  (19  CFR  123.1)  to 
reference  §§  235.13  and  286.8  of  the  INS 
regulations  (8  CFR  235.13  and  286.8), 
wffich  provide  for  the  PORTPASS 
program,  a  general  description  of  the 
PORTPASS  program  requirements 
follows. 

PORTPASS  Requirements  in  General 

(1)  Eligibility.  Participation  in 
POR'TPASS  is  voluntary.  Currently, 
applicants  must  be  either  citizens  of  the 
U.S.,  legal  permanent  residents  of  the 
U.S.,  citizens  of  Canada,  landed 
immigrants  of  Canada  who  are  citizens 
of  the  Commonwealth  coimtries,  or 
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other  non-immigrants  as  determined  by 
the  Commissioner  of  the  U.S. 
hnmigration  Service. 

(2)  Application.  Application  for 
participation  in  either  or  both 
facilitated-entry  programs  under 
PORTPASS — ^D(X  and  APP — is  made  by 
completing  INS  Form  1-823 
(Application — ^Inspections  Facilitation 
Programs)  and  paying  a  non-refundable, 
annual  application  fee  to  the  INS.  which 
is  authorized  to  be  collected  \mder  their 
user-fee  legislation.  The  fee  is  US$25 
per  applicant,  with  the  maximum 
amount  payable  by  a  family  (husband, 
wife,  and  minor  children  imder  18  years 
of  age)  set  at  US$50.  These  fees  may  be 
waived  for  APP  applicants.  If 
fingerprints  are  required,  a  separate 
fingerprinting  processing  fee  will  be 
charged.  Applications  must  be 
supported  by  evidence  of  citizenship 
and,  in  the  case  of  lawful  ptermanent 
residents  of  either  the  U.S.  or  Canada, 
evidence  of  legal  permanent  resident 
status  in  the  U.S.  or  Canada.  Evidence 
of  residency  must  be  submitted  by  all 
applicants.  Alien  applicants  requiring  a 
valid  visa  must  be  in  possession  of  such 
dociimentation  and  any  other 
documentation  reqviired  by  the 
Immigration  and  Nationality  Act  (see,  8 
U.S.C.  1201  et  seq..  as  amended)  at  the 
time  of  the  application,  at  the  time  of 
each  entry,  and  at  all  times  while 
present  in  the  United  States. 
Applications  can  be  mailed  or 
submitted,  during  regular  working 
hours,  to  Qistoms/INS  personnel  at  the 
POE  having  jurisdiction  over  the 
particular  border  crossing  for  which  the 
applicant  requests  PORITASS 
participation.  Each  applicant  must 
present  him/herself  for  inspection  by  a 
Customs/Immigration  Officer  prior  to 
approval  of  the  application  and  agree  to 
abide  by  the  conmtions  specified  at 
paragraph  (4)  below.  Further,  regarding 
the  DCL  program,  each  vehicle 
registered  by  a  PORTPASS  participant 
must  be  inspected  and  approved  prior  to 
its  use  in  that  program. 

Once  accepted  into  a  PORTPASS 
program,  an  identity  card,  decal,  or 
other  appropriate  identifying  device  is 
issued  to  identify  the  participant — and 
vehicle,  in  the  case  of  the  DCL 
program — authorized  to  participate  in  a 
program.  However,  such  identification 
items  remain  the  property  of  the  U.S. 
Government  and  will  be  removed/ 
surrendered  when  participation  is 
revoked  or  upon  expiration  of  the 
authorized  period  of  use.  Authorization 
to  participate  in  PORTPASS  is  valid  for 
one  year  from  the  date  of  acceptance; 
however,  participation  may  be  renewed 
annually  upon  reapplication  and 
payment  of  the  required  application  fee. 


(3)  Denial  of  application.  An 
appUcation  may  denied  at  the 
discretion  of  either  Service — Customs  or 
INS — ^having  jurisdiction  over  the  land 
border  crossing  point.  The  specific 
reason(s)  for  denying  an  application  will 
be  personally  explained  to  the 
applicant.  While  there  will  be  no  appeal 
from  a  denial,  because  the  denial  will  be 
without  prejudice,  the  applicant  may 
reapply  immediately. 

(4)  Conditions  for  participation  in 
PORTPASS.  Because  participation  in 
the  PORTPASS  programs  constitutes  an 
exception  to  the  normal  reporting  and 
presentation  for  inspection 
requirements  contained  at  19  CFR  123.1, 
participants  must  agree  to  abide  by  the 
following  conditions: 

(i)  Facilitated  entry  into  the  U.S.  is 
authorized  only  at  the  land-border 
crossing  approved.  Participants  who 
wish  to  enter  the  U.S.  through  other 
land-border  crossings  must  make 
separate  application  for  each  land- 
border  crossing  and  comply  with  all 
applicable  program  requirements. 

(ii)  Whenever  an  authorized  vehicle 
carries  passengers,  each  passenger  must 
be  individually  authorized  under  the 
same  PORTPASS  program  to  make 
facilitated  entry  into  the  U.S.  at  that 
land-border  crossing. 

(iii)  Participants  must  be  in 
possession  of  all  documents  issued  that 
authorize  participation  in  the 
PORTPASS  program  and  any  other 
entry  documents  as  required  by 
regulation  each  time  facilitated  entry  is 
made  into  the  U.S.  For  example,  alien 
applicants  requiring  either  a  valid  visa 
or  Nonresident  Alien  Border  Crossing 
Identification  Card  must  be  in  - 
possession  of  such  documentation  each 
time  facilitated  entry  into  the  U.S.  is 
made. 

(iv)  Participants  shall  not  import 
merchandise  in  excess  of  applicable 
personal  duty  exemptions  (see 
generally,  subparts  D  (for  residents)  and 
E  (for  nonresidents)  of  19  CFR  Part  148), 
negotiable  instruments  in  amoimts 
subject  to  reporting  requirements, 
commercial  merchwdise,  or  prohibited/ 
restricted  merchandise.  Importation  of 
such  merchandise  precludes  facilitated 
entry  into  the  U.S.  imder  PORTPASS 
and  requires  the  application  of  normal 
entry  procedures  established  under  the 
Customs  laws  and  regulations  and  the 
laws  and  regulations  administered  by 
other  Feder^  inspection  agencies. 

(v)  Participants  agree  to  abide  by  all 
Federal,  state,  and  local  laws  regarding 
the  importation  of  alcohol  or 
agricultural  products  or  the  importation 
or  possession  of  controlled  substances, 
as  defined  at  section  101  of  the 


Controlled  Substance  Act  (21  U.S.C. 

802). 

(vi)  Participants  agree  that  Customs 
retains  the  right  to  conduct  inspections 
within  its  legal  authority  to  ensure 
compliance  with  PORTPASS 
reqviirements. 

Violation  of  any  of  the  conditions 
applicable  to  facilitated  entry  or  other 
Customs  laws  and  regulations  and  other 
laws  and  regulations  administered  by 
Federal  inspection  agencies  will  result 
in  revocation  of  PORTPASS 
participation  authorization  and  may 
lead  to  other  applicable  sanctions,  such 
as  administrative  and/or  criminal 
prosecution,  deportation  (if  applicable), 
as  well  as  possible  seizure  of  the  goods 
and/or  the  vehicle. 

As  stated  above,  it  is  only  proposed  in 
this  document  to  amend  §  123.1  of  the 
Customs  Regulations  (19  CFR  123.1)  to 
reference  the  INS  regulations  at 
§§  235.13  and  286.8,  which  provide  the 
program  specifics  for  the  PORTPASS. 

Comments 

Before  adopting  this  proposed 
regulation  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  ffie 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4  of  the  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b)  of  the  Customs  Regulations 
(19  CFR  103.11(b)),  on  regular  business 
days  between  the  hours  of  9  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1099 
14th  St.,  NW.,  4th  floor,  Washington, 

DC. 

Inapplicability  of  the  Regulatory 
Flexibility  Act,  and  Exeinitive  Order 
12866 

Piirsuant  to  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
the  proposed  amendments  concern  the 
entry  status  of  individuals.  Accordingly, 
the  proposed  amendments  are  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604.  This  amendment  does  not  meet  the 
criteria  for  a  “significant  regiUatory 
action”  as  specified  in  Executive  Order 
12866. 

Drafting  Information:  The  principal  author 
of  this  doemnent  was  Gregory  R.  Vilders, 
Attorney,  Regulations  Branch.  However, 
personnel  from  other  offices  participated  in 
its  development. 
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List  of  Subjects 
19  CFR  Part  123 
Administrative  practice  and 
procediue.  Aliens,  Canada,  Customs 
duties  and  inspection.  Fees,  Forms, 
Immigration,  Imports,  Mexico, 

Reporting  and  recordkeeping 
requirements.  Test  programs. 

Amendments  to  the  Regulations 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  part  123  of  the 
Customs  Regulaticms  (19  CFR  part  123), 
as  set  forth  below; 

PART  128-CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  19  U.S.C  66, 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1431, 1433, 1624. 

***** 

2.  In  §  123.1,  it  is  proposed  to  amend 
the  first  sentence  in  paragraph  (a)  by 
adding  the  words  “,  imless  excepted  by 
voluntary  enrollm^t  in  and  compliance 
with  PORTPASS — a  joint  Customs 
Service/Immigration  and  Naturalization 
Service  facilitated  entry  program  (See, 
Immigration  and  Naturalization 
Regulations  at  8  CFR  235.13),”  after  the 
words  “Individuals  arriving  in  the 
United  States";  and,  to  amend 
paragraph  (b)  by  removing  the  second 
and  third  sentences  and  adding,  in  their 
place,  the  sentence  that  reads  as  follows: 

{123.1  Report  of  arrival  from  Canada  or 
Mexico  and  permission  to  proceed. 
***** 

(b)  Vehicles.  *  *  *,  Upon  arrival  of  the 
vehicle  in  the  U.S.,  the  driver  shall, 
unless  he  or  she  and  all  of  the  vehicle’s 
occupants  are  excepted  by  enrollment 
in,  and  in  compliance  with, 

PORTPASS — a  joint  Customs  Service/ 
Immigration  and  Naturalization  Service 
facilitated  entry  program  (See, 
Immigration  and  Natiualization 
Regulations  at  8  CFR  235.1  and  286.8), 
immediately  report  such  arrival  to 
Customs,  and  shall  not  depart  or 
discharge  any  passenger  or  merchemdise 
(including  baggage)  without 
authorization  by  the  appropriate 
Customs  officer. 

***** 

Approved;  July  29, 1996. 

George  J.  Weise, 

Commissioner  of  Customs. 

Dennis  M.  O’Connell, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  96-23361  Filed  9-11-96;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dixig  Administration 

21  CFR  Parts  70, 71. 80, 101, 107, 170, 
172, 173, 174, 175, 177, 178, 184,  and 
1250 

[Docket  No.  96N-01481 
RIN  0910-AA69 

Reinvention  of  Regulations  Needing 
Revisions;  Request  for  Comments  on 
Certain  R^ulations 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking:  extension  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  the 
comment  period  on  the  advance  notice 
of  propos^  rulemaking  to  reinvent 
certain  regulations;  the  advance  notice 
appeared  in  the  Federal  Registu'  of  jtme 
12, 1996  (61  FR  29701).  The  agency  is 
taking  this  action  in  response  to  several 
requests  for  an  extension  of  the 
comment  period.  This  extension  is 
intended  to  allow  interested  persons 
additional  time  to  submit  comments  to 
FDA  on  the  proposed  reinvention  of 
certain  regulations. 

DATES:  Written  comments  by  October 
10, 1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Corinne  L.  Howley,  Center  for  Food 
Safety  and  Appli^  Nutrition  (HFS~24), 
200  C  St.,  SW,  Washington,  DC  20204, 
202-205-4272. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Jime  12, 1996  (61  FR 
29701),  FDA  issued  an  advance  notice 
of  proposed  rulemaking  to  reinvent 
certain  regulations  that  appear  to  need 
revision.  These  regulations  were 
identified  by  FDA  as  candidates  for 
revocation  following  a  page-by-page 
review  of  its  regulations  that  ^e  agency 
conducted  in  response  to  the 
Administration’s  “Reinventing 
Government”  initiative.  Interested 
person  were  given  until  September  10, 
1996,  to  comment  on  the  advance 
notice. 

FDA  received  several  requests  for  an 
extension  of  the  comment  period  on  its 
advance  notice  of  proposed  rulemaking 
to  reinvent  certain  regulations.  After 
careful  consideration,  FDA  has  decided 


to  extend  the  comment  period  to 
October  10, 1996,  to  allow  additional 
time  for  the  submission  of  comments  on 
whether  the  regulations  discussed  in  the 
advance  notice  should  be  revised. 

Interested  persons  may,  on  or  before 
October  10, 1996,  submit  to  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociiment.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  September  9, 1996. 

William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  96-23481  Filed  9-10-96;  11:02  am] 
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21  CFR  Part  101 
Pocket  No.  96N-0244] 

Food  Labeling;  Declaration  of  Free 
Glutamate  in  Food 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  TheF'ood  and  Drug 
Administration  (FDA)  is  considering 
establishing  requirements  for  label 
information  about  the  fiee  glutamate 
content  of  foods.  The  recent  finding  of 
the  Federation  of  American  Societies  for 
Experimental  Biology  (FASEB)  that  oral 
ingestion  of  3  or  more  grams  (g)  of 
monosodium  glutamate  (MSG)  without 
food  can  cause  adverse  reactions  in 
certain  otherwise  healthy  individuals 
has  prompted  the  agency  to  consider 
what  action  is  necessary  to  protect 
consumers  from  inadvertently  ingesting 
levels  of  MSG  or  other  forms  of  free 
glutamate  that  could  cause  an  adverse 
reaction.  Thus,  the  agency  seeks  public 
comment  on  whether  additional 
labeling  requirements  are  necessary  to 
protect  glutamate-intolerant  consiuners 
from  adverse  reactions,  and,  if  so,  how 
such  labeling  requirements  should  be 
implemented.  The  agency  also  solicits 
comment  on  establishing  formal  criteria 
for  the  use  of  claims  about  the  absence 
of  MSG  to  ensure  that  labels  bearing 
such  claims  are  not  misleading.  The 
agency  solicits  comment  on  whethOT 
such  criteria  should  be  based  on  a 
defined  threshold  level  of  free  glutamate 
in  a  finished  food,  on  the  ingreffients 
used  in  the  food,  or  both. 
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DATES:  Written  comments  by  November 
12, 1996. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  B.  Satchell,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 

200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5099. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 
A.  Introduction 

Glutamic  acid,  one  of  the  amino  acids 
found  in  nature,  is  a  building  block  of 
virtually  all  proteins  and  is  a  normal 
component  of  the  human  body.  In  the 
human  body  and  in  most  foods, 
glutamic  acid  exists  primarily  in  its  salt 
form,  glutamate.  Glutamate  is  a 
naturally  occruring  component  of  many 
foods,  including  tomatoes,  cheese,  meat, 
mushrooms,  and  milk.  “Free”  glutamate 
is  glutamate  that  is  not  incorporated 
into  a  protein;  “bound”  glutamate  is 
glutamate  that  is  a  component  of  an 
intact  protein.  Meat  and  milk  contain 
primarily  bound  glutamate,  while 
tomatoes,  mushrooms,  and  certain 
cheeses  contain,  in  addition  to  bound 
glutamate,  relatively  high  levels  of  free 
^utamate. 

It  is  the  firee  form  of  glutamate  that 
has  been  shown  to  have  flavor' 
enhancing  properties  in  food.  As  noted 
previously,  some  foods  contain 
relatively  high  levels  of  naturally 
occvining  glutamate.  Free  glutamate 
may  be  introduced  into  foods  as  a 
component  of  various  food  ingredients, 
such  as  tomato  sauce  and  hydrolyzed 
protein  products,  or  it  may  be  added  in 
one  of  its  various  salt  forms,  such  as 
MSG. 

MSG  is  the  most  commonly  used  form 
of  free  gluUunate  added  to  food  for 
flavor-enhancing  purposes.  It  is  a  white, 
practically  odorless,  free-flowing 
crystalline  powder  (Ref.  1),  similar  in 
appearance  to  salt  or  sugar.  MSG  has 
bmn  used  for  many  years  as  a  flavor 
enhancer  for  a  variety  of  foods  prepared 
in  homes  and  restaurants  and  by  food 
processors.  MSG  is  manufacture 
commercially  by  a  fermentation  process 
using  starch,  beet  sugar,  cane  sugar,  or 
molasses.  The  American  food 
processing  industry  has  used  MSG 
widely  since  the  late  1940’s  (Ref.  2),  and 
consumption  in  the  United  States  is 
estimate  to  be  28,000  tons  per  year.  As 
a  food  ingredient,  MSG  is  used  to 
enhance  the  flavor  of  meat,  poultry, 
vegetables,  and  many  processed  foods. 


MSG  is  described  in  21 CFR  182.1  as  an 
example  of  a  common  food  ingredient 
that  is  generally  recognized  as  safe 
(GRAS)  under  section  201(s)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  32l(s)).  When  used 
as  an  ingredient  in  a  fo^,  MSG  must  be 
declared  ill  the  ingredient  statement  by 
its  common  or  usual  name,  in 
accordance  with  section  403(i)  of  the  act 
(21  U.S.C.  343(i))  and  21  CFR  part  101. 
Thus,  “monoso^um  glutamate”  must 
appear  in  the  ingredient  list  of  any  food 
to  which  MSG  1ms  been  added  (21  CFR 
101.22(h)(5)).  This  is  true  even  when 
MSG  has  been  added  indirectly  as  part 
of  another  ingredient  to  which  MSG  has 
been  added  (e.g.,  a  spice  blend  that 
includes  MSG). 

While  MSG  is  the  most  well-known 
and  widely  used  form  of  free  glutamate 
used  to  enhance  the  flavor  of  foods, 
other  salts  of  bee  glutamate,  such  as 
monopotassium  glutamate  and 
monoammonium  glutamate  also  have 
flavor-enhancing  properties.  GRAS  uses 
of  glutamic  acid,  ^utamic  acid 
hydrochloride,  monoammoniiun 
glutamate,  and  monopotassium 
^utamate  are  codified  in  21  CFR 
182.1045. 182.1047, 182.1500,  and 
182.1516,  respectively.  Like  MSG,  these 
substances  must  be  declared  in  the 
ingredient  statement  of  any  food  to 
which  they  are  added. 

Free  glutamate  occurs  natvually  in 
various  foods  and  in  food  substances 
that  are  used  as  ingredients  in  finished 
foods,  or  it  can  be  produced  by 
hydrolysis  of  proteins;  in  such  cases,  the 
presence  of  fi^  glutamate  in  the  food  is 
not  required  to  be  declared  on  the  label 
imder  existing  regulations.  Naturally 
occurring  free  glutamate  is  not  required 
to  be  declared  in  the  ingredient 
statement  because  it  is  not  an  added 
ingredient;  rather,  it  is  a  natural 
constituent  of  the  food,  like  protein  or 
a  vitamin.  Similarly,  when  a  food  that 
contains  naturally  occurring  fi^ 
glutamate  is  used  as  an  ingredient  in 
another  food,  the  free  glutamate  is  not 
required  to  be  declared  in  the  ingredient 
statement  of  the  finished  food.  Rather, 
the  ingredient  containing  the  free 
glutamate  is  declared  in  the  ingredient 
statement  by  its  common  or  usual  name. 
The  principle  that  it  is  the  ingredients 
and  not  the  constituents  of  a  food  that 
must  be  declared  also  applies  when  a 
food  that  contains  fi«e  glutamate 
produced  by  protein  hydrolysis  is  used 
as  an  ingredient  in  another  food.  In  that 
situation  too,  the  glutamate-containing 
ingredient  must  be  declared  in  the 
ingredient  statement  of  the  finished 
food,  but  fioe  glutamate  need  not  be 
declared  as  an  ingredient.  Because  the 
average  consumer  is  not  aware  that 


ingredients  like  hydrolyzed  soy  protein, 
autolyzed  yeast  extract,  tomato  paste, 
and  parmesan  cheese  contain  fiee 
glutamate  or  that  free  glutamate  is 
essentially  equivalent  to  MSG, 
declaration  of  these  ingredients  by  their 
common  or  usual  names  does  not 
indicate  to  the  consiuner  that  an  MSG- 
like  substance  is  present  in  the  food. 

A  number  of  consumers,  particularly 
consumers  who  report  adverse  reactions 
to  MSG,  have  stated  to  FDA  (Ref.  3) 
their  belief  that  manuCactiuers  use 
ingredients  such  as  hydrolyzed  proteins 
and  autolyzed  yeast  extracts  for  the 
express  purpose  of  adding  free 
glutamate  to  a  food  while  hiding  its 
presence.  These  consumers  report  the 
same  types  of  adverse  reactions  to  foods 
containing  hydrolyzed  proteins, 
autolyzed  yeast  extracts,  and  forms  of 
“manufactured”  glutamate  (other  than 
MSG)  that  they  experience  when  they 
inadvertently  consume  foods  that  have 
MSG  declar^  in  the  ingredient  list. 
Consequently,  FDA  has  received 
numerous  requests  that  labels  of  all 
foods  containing  these  ingredients  be 
required  to  declare  the  presence  of  free 
glutamate  in  the  finish^  food,  on  the 
groimd  that  free  glutamate  presents  a 
health  concern  to  consumers.  Some 
consumers  have  also  requested  that  FDA 
require  that  the  amoimt  of  fi«e 
gluUunate  be  declared  on  the  label.  Until 
recently,  the  agency’s  response  has  been 
that  the  scientific  literature  does  not 
provide  a  public  health  basis  on  which 
to  impose  special  labeling  requirements 
for  such  ingredients  or  for  fo^s  that 
contain  fiee  glutamate.  However,  in 
light  of  the  recent  findings  of  the  Life 
Sdences  Research  Office  (LSRO)  of 
FASEB,  the  agency  is  reconsidering  the 
need  for  labeling  to  inform  individuals 
who  experience  adverse  reactions  to 
glutamate  about  its  presence  in  a  food. 
(The  agency  notes  that  in  the  Federal 
Register  of  January  6, 1993  (58  FR 
2950),  it  proposed  to  require  the  term 
“(contains  glutamate)”  as  part  of  the 
common  or  usual  name  for  autolyzed 
yeast  extracts  and  highly  hydrolyzed 
proteins.  That  proposal  was  not  based 
on  any  health  concern  regarding  the  use 
of  these  ingredients  in  food;  therefore, 
the  conunents  to  that  proposal  and  the 
agency’s  decision  with  respect  to  those 
comments  will  not  be  addressed  in  this 
document.) 

B.  Previous  Safety  Reviews 
Until  the  recent  findings  of  the 
FASEB  report  (discussed  in  section  I.C. 
of  this  document)  that  a  subgroup  of 
otherwise  healthy  individuds 
experiences  a  complex  of  symptoms 
following  ingestion  of  3  or  mere  (g)  of 
MSG  wi&out  food,  FDA  relied  on 
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previous  safety  review  studies  in 
deciding  that  special  labeling  for  free- 
glutamate^ntaining  (hereinafter 
referred  to  as  *‘glutamateH:ontaining”) 
foods  was  not  warranted.  These  studies 
indicated  that  while  anecdotal  reports  of 
adverse  reactions  to  MSG  and  other 
glutamate-containing  ingredients 
existed,  there  were  no  verifiable 
scientific  data  establishing  that  the 
levels  of  these  ingredients  used  in  the 
food  supply  could  cause  adverse 
reactions  in  the  general  population. 
Historically,  the  agency  has  not  issued 
labeling  requirements  on  the  basis  of 
anecdotal  reports  alone  because  such 
reports  do  not  by  themselves  establish  a 
cause-and-effect  relationship  between 
the  suspected  substance  and  the 
occurrence  of  an  adverse  reaction. 

MSG  and  other  glutamate-containing 
ingredients  have  l^n  the  subject  of 
numerous  safety  reviews  during  the  past 
decade.  In  1969,  largely  as  a  result  of  a 
recommendation  by  the  White  House 
Conference  on  Food,  Nutrition  and 
Health.  FDA  proceeded  to  reevaluate  the 
safety  of  all  GRAS  substances  for  food 
use.  The  Select  Committee  on  GRAS 
Substances  (SCOGS),  convened  by 
FASEB  in  1972  imder  a  contract  with 
FDA,  independently  reviewed  the 
healdi  aspects  of  MSG  and  of  glutamate- 
containing  protein  hydrolysates  in  1978 
and  1980  (Refe.  4,  5,  6,  and  7).  Although 
protein  hydrolysates  are  not  listed  as 
GRAS  fo^  ingredients  by  regulation, 
they  are  described  as  GRAS  in  a  munber 
of  roA  opinion  letters  (Refs.  8, 9, 10, 
and  11).  SOCXjS  concluded  that  MSG 
and  hydrolyzed  proteins  were  safe  for 
the  general  popidation  at  then-current 
levels  of  use  but  recommended 
additional  evaluation  to  determine  their 
safety  at  significantly  higher  levels  of 
consumption. 

In  1986,  FDA’s  Advisory  Committee 
on  Hypersensitivity  to  Food 
Constituents  (Ref.  12)  concluded  that 
MSG  posed  no  threat  to  the  general 
puUic  but  that  reactions  of  brief 
duration  might  occur  in  some  people. 
Other  reports  gave  similar  findings.  A 
1991  report  by  the  European 
Conummity’s  (EC)  Scientific  Committee 
for  Foods  (Ref.  13)  reaffirmed  the  safety 
of  MSG  and  other  forms  of  free 
glutamatq  and  classified  the  “acceptable 
daily  intake”  for  MSG  as  “not 
specified,”  the  most  favorable 
designation  for  a  food  ingredient.  In 
addition,  the  EC  committee  said, 
“infants,  including  prematmes,  have 
been  shown  to  metabolize  glutamate  as 
efficiently  as  adults  and,  therefore,  do 
not  display  any  special  susceptibility  to 
elevated  intakes  of  glutamate.” 

A  1992  report  fiom  the  Cormcil  on 
Scientific  Afiairs  of  the  American 


Medical  Association  (Ref.  14)  stated  that 
glutamate  in  any  form  has  not  been 
shown  to  be  a  “significant  health 
hazard.”  Also,  the  1987  Joint  Expert 
Committee  on  Food  Additives  of  the 
United  Nations  Food  and  Agriculture 
Organization  and  the  World  Health 
Organization  (Ref.  15)  placed  MSG  and 
other  glutamate  salts  in  the  safest 
category  of  food  ingredients. 

Almough  the  general  consensus  of  the 
many  safety  reviews  that  have  been 
done  on  the  use  6f  MSG  and  other 
glutamate-containing  ingredients  in 
foods  is  that  they  are  safe  for  the  general 
population,  the  use  of  these  ingr^ents 
has  been  very  controversial.  FDA  has 
received  many  anecdotal  reports  of 
adverse  reactions  following  ingestion  of 
glutamate-containing  foods.  Between 
1980  and  1995,  the  Adverse  Reaction 
Monitoring  System  in  FDA’s-Center  for 
Food  Safety  and  Applied  Nutrition 
received  661  reports  of  complaints 
about  adverse  reactions  to  MSG  (Ref. 

16).  Headache  was  the  most  fiequently 
reported  symptom.  However,  other 
symptoms,  such  as  a  “burning 
sensation”  on  the  back  of  the  neck, 
forearms,  and  chest,  fecial  pressure  or 
tightness,  neck  and  chest  pain, 
p^pitations,  numbness,  nausea,  and 
vomiting,  were  also  reported.  These 
symptoms  were  transient,  typically 
beginning  within  25  minutes  after 
consumption  of  MSG  or  of  a  glutamate- 
containing  food  and  subsiding  within 
about  2  hours.  Initially  many  of  these 
symptoms  became  known  popularly  as 
“Chinese  Restaurant  Syndrome.”  As 
discussed  in  section  I.C.  of  this 
docmnent,  FASEB  refers  to  these 
symptoms  collectively  as  the  “MSG 
symptom  complex.” 

C.  The  FASEB  Report 
Because  of  the  agency’s  concern 
regarding  the  continued  reports  of 
adverse  reactions  to  MSG  and  other 
glutamate-containing  ingredients  and 
because  of  the  expanding  base  of 
scientific  knowledge  on  the  role  of 
glutamate  in  brain  function,  FDA 
decided  that  an  up-to-date  review  of  the 
safety  of  MSG  and  other  glutamate- 
containing  ingredients  was  warranted. 
Thus,  as  part  of  its  ongoing  evaluation 
of  GRAS  ingredients  and  in  response  to 
the  concerns  raised  by  consumers,  FDA 
contracted  witb  FASEB  in  1992  to  do  an 
up-to-date  scientific  safety  review  of  the 
effects  of  the  use  of  MSG  and 
hydrolyzed  protein  products  as  food 
ingredients.  The  agency  announced  the 
study  in  the  Fedei^  Register  of 
December  4, 1992  (57  FR  57467).  As 
disctissed  in  that  document,  the 
objectives  of  the  review  were  to:  (1) 
Determine  whether  MSG  and 


hydrolyzed  protein  products,  as  used  in 
the  American  food  supply,  contribute  to 
the  presentation  of  a  complex  of 
symptoms  (initially  described  as  the 
Chinese  Restaurant  Syndrome)  after  oral 
ingestion  of  levels  up  to  or  beyond  5  g 
per  eating  occasion  (i.e.,  a  meal  or 
snack),  and/or  the  elicitation  of  other 
reactions,  including  more  serious 
adverse  reactions  that  have  been 
reported  to  occur  following  ingestion  of 
25  to  100  milligrams  per  eating 
occasion;  (2)  to  determine  whether  MSG 
and  hydrolyzed  protein  products,  as 
used  in  the  American  food  supply,  have 
the  potential  to  contribute  to  brain 
lesions' in  neonatal  or  adult  nonhiiman 
primates  and  whether  there  is  any  risk 
to  humans  ingesting  dietary  MSG;  (3)  to 
assess  whether  hormones  are  released 
from  the  pituitary  of  nonhuman 
primates  following  ingestion  of  MSG  or 
hydrolyzed  protein  pr^ucts  and 
whether  any  comparable  risk  to  hvunans 
ingesting  food  containing  these 
substances  exists;  and  (4)  to  define  the 
metabolic  basis  that  might  imderlie  any 
adverse  reactions  to  MSG  and 
hydrolyzed  protein  products. 

FASES  convened  an  ad  hoc  expert 
panel  to  perform  a  comprehensive 
review  of  the  scientific  literature  and 
adverse  report  submissions  to  both  FDA 
and  LSRO.  The  expert  panel  also 
considered  oral  and  written  testimony 
received  at  a  2-day  open  meeting  held 
in  1993.  The  expert  panel  used  a  weight 
of  evidence  approach  in  reaching  its 
conclusions  al^ut  the  evidence  of 
adverse  effects  of  MSG.  In  other  words, 
the  expert  panel  analyzed  the  data  by 
considering  the  totality  of  the  scientific 
evidence  in  a  given  area  rather  than 
weighing  one  interpretation  against 
another. 

The  expert  panel  reported  its  findings 
to  FASEB,  which  reviewed  the  expert 
panel’s  work  and  prepared  a  report 
entitled  “Analysis  of  Adverse  Reactions 
to  Monosodimn  Glutamate  (MSG)”  (Ref. 
17).  The  FASEB  report  was  submitted  to 
FDA  on  July  31, 1995.  While  FASEB 
found  no  scientifically  verifiable 
evidence  of  adverse  effects  in  most 
individuals  exposed  to  high  levels  of 
MSG,  it  concluded  that  there  is 
sufficient  documentation  to  define  an 
acute,  temporary,  and  self-limiting 
“MSG  symptom  complex”  in  a 
subgroup  of  the  population.  The 
symptoms  characteristic  of  the  complex 
include:  (1)  A  burning  sensation  of  the 
back  of  the  neck,  forearms,  and  chest; 

(2)  fadal  pressure  or  tightness;  (3)  chest 
pain;  (4)  headache;  (5)  nausea;  (6)  upper 
body  tingling  and  weakness;  (7) 
palpitation;  (8)  nvunbness  in  the  back  of 
nedc,  arms  and  back;  (9)  bronchospasm, 
i.e.,  constriction  of  the  bronchial  tubes 
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resulting  in  difficulty  in  breathing 
(observ^  in  asthmatics  only);  and  (10) 
drowsiness.  These  symptoms  were 
judged  to  be  related  to  die  amount  of 
MSG  consumed  and  whether  the  MSG 
was  consumed  with  or  without  food. 
FASEB  identified  this  group  of 
symptoms  as  the  “MSG  symptom 
complex,”  stating  that  the  previously 
used  term,  “Chinese  restaurant 
syndrome,”  was  pejorative  and  did  not 
reflect  the  extent  or  nature  of  the 
symptoms  that  have  been  associated 
with  the  myriad  of  exposure  scenarios. 
FASEB  concluded  that  “Based  on 
scientifically  verifiable  evidence,  there 
is  a  subgroup  of  presumably  healthy 
individuals  within  the  general 
population  that  responds,  generally 
within  one  hour  of  exposure,  with 
manifestations  of  the  MSG  Sjrmptom 
Complex  to  an  oral  bolus  [dose]  of  MSG 
>  3  g  in  the  absence  of  food.” 

FASEB  also  identified  a  subgroup  of 
asthmatics  reported  to  respond  to  oral 
doses  of  MSG  with  bronchospasm.  The 
study  conducted  by  Allen,  Delohery, 
and  Baker  (Ref.  18)  described  severe 
bronchospasm  in  individuals  with 
unstable  asthmatic  conditions  in  . 
conjunction  with  symptoms  of  the  MSG 
symptom  complex  following  an  oral 
dose  of  MSG.  to  addition,  the  study 
reported  that  some  asthmatic  subject 
experienced  a  6  to  12  hour  delayed 
bronchospasm  without  other  MSG- 
related  symptoms.  While  FASEB 
recognized  and  described  limitations  in 
the  study  design  used  by  Allen,  et  al., 
it  concluded  that  the  study  was  a 
reasonably  well-designed  scientific  oral 
dose  study  in  asthmatic  subjects,  and 
that  the  study  provided  evidence  to 
support  the  existence  of  a  subgroup  of 
astomatic  responders  to  MSG. 

With  regara  to  hydrolyzed  proteins, 
FASEB  identified  no  scientific  reports  of 
glutamate-related  adverse  efiects  of 
ingesting  protein  hydrolysates,  whether 
microbial,  vegetable,  or  animal  in  origin. 
Protein  hydrolysates  are  used  at  very 
low  levels,  typically  constituting  only  a 
small  percentage  (loss  than  1  percent)  of 
a  finished  food. 

Because  of  glutamate’s  role  as  a 
stimulatory  neurotransmitter  in  the 
brain,  the  scientific  community  has 
speculated  about  the  potential  influence 
of  dietary  glutamate  on  brain  glutamate 
metabolism  and  the  potential  role  of 
dietary  glutamate  in  provoking  or 
exacerbating  long-term  illnesses.  At 
FDA’s  request,  FASEB  reviewed  the 
scientific  literature  on  these  issues. 
Although  FASEB  acknowledged  the 
neurotoxic  potential  of  glutamate 
produced  in  the  body  (as  opposed  to 
glutamate  consiuned  in  food),  it  found 
no  studies  or  corroborating  evidence 


Itoking  adverse  efiects  associated  with 
consuming  fiae  glutamate  in  food  to 
changes  in  brain  function  or  to  levels  of 
glutamate  in  the  bloodstream. 
Consequently,  FASEB  concluded  that 
no  evidence  exists  to  support  a  role  for 
dietary  MSG  or  other  forms  of  fiee 
glutamate  consiuned  in  food  in  causing 
or  exacerbating  serious,  long-term 
medical  problems  resulting  from 
degenerative  nerve  cell  damage,  such  as 
Alzheimer’s  disease,  Huntington’s 
chorea,  or  amyotrophic  lateral  sclerosis, 
or  to  any  other  long-term  or  chronic 
illness.  However,  FASEB  recommended 
that  future  efforts  to  explain  reported 
adverse  efiects  firom  ingested  MSG  be 
designed  to  test  potential  relationships 
between  dietary  glutamate  and  the 
physiological  factions  of  the  central 
nervous  system. 

FASEB  also  reviewed  the  chemical 
characteristics  of  various  forms  of  fiee 
glutamate  to  determine  if  there  was 
some  structvuel  or  chemical  difference 
in  fiee  glutamate  occurring  in  the  form 
of  MSG  or  hydrolyzed  protein  products, 
as  compared  to  fi^  glutamate  that 
natprally  occurs  in  foods.  FDA  asked 
FASEB  to  include  this  issue  in  its 
review  because  of  the  contention  by 
some  consumers  that  manufactured 
forms  of  glutamate,  such  as  MSG  and 
hydrolyzed  protein  products,  are  in 
some  way  different  from  natimilly 
occurring  glutamates,  and  that  the 
manufactiuad  forms  of  glutamate  are  the 
only  forms  that  trigger  adverse 
reactions. 

Free  glutamate  can  exist  in  two 
possible  stereoisomeric  forms:  D- 
glutamate  and  L-glutamate.  L-glutamate 
is  the  predominant  natural  form  and  the 
-  only  form  vvdth  flavor-enhancing 
activity.  FASEB  concluded  that  MSG 
symptom  complex  reactions  are  related 
to  L-glutamate  exposure  and  that  the 
chemical  nature  of  L-glutamate  is  the 
same  regardless  oflhe  sovuce;  i.e., 
whether  manufactured  or  naturally 
occurring  in  the  food.  Thus,  FASEB 
found  no  evidence  to  support  the 
contention  that  adverse  reactions  occur 
with  manufactured  but  not  naturally 
occurring  glutamate. 

FASEB  mrther  concluded  that  with 
regard  to  determining  glutamate  levels 
and  assessing  risk  from  consumption  of 
specific  foods,  a  clear  distinction  must 
be  made  between  firee  glutamate  and 
^  glutamate  as  a  component  of  protein 
(i.e.,  bound  glutamate).  Free  glutamate 
is  readily  available  for  use  in  the  body, 
whereas  boimd  glutamate  becomes 
available  to  body  tissues  more  slowly,  as 
the  intestines  chemically  break  down 
foodstufis.  FASEB  also  noted  that  the 
presence  of  food,  as  when  MSG  is 
consumed  as  part  of  a  meal,  attenuates 


the  rise  in  blood  glutamate  levels  and 
perhaps  the  efiect,  at  least  with  regard 
to  the  potential  for  any  direct  central 
nervous  system  efiect.  However,  FASEB 
was  imable  to  identify  any  studies  that 
have  effectively  compared  blood  . 
glutamate  levels  between  responders 
(i.e.,  persons  who  experience  adverse 
reactions  following  exptosure  to  MSG) 
and  nonresponders,  or  any  studies  in 
which  responders  have  bron  given  a 
dose  of  MSG  with  a  meal  or  20  to  30 
minutes  before  a  meal. 

FDA  has  reviewed  the  findings  and 
conclusions  contained  in  the  FASEB 
report  (Ref.  19).  Based  on  FASEB’s 
findings,  FDA  has  tentatively  concluded 
that  requirements  for  label  information 
about  glutamate  content  may  be 
warranted  rmder  certain  conditions. 

n.  The  Agency’s  Response 

FASEB’s  conclusion  that  oral 
ingestion  of  3  or  more  grams  of  MSG 
Mdthout  food  can  cause  adverse 
reactions  in  certain  otherwise  healthy 
individuals  has  prompted  the  agency  to 
consider  what  action  is  necessary  to 
protect  these  consmners  from 
inadvertently  ingesting  levels  of  free 
glutamate  that  could  trigger  an  adverse 
reaction.  The  agency  believes  that  it 
may  be  appropriate  to  establish  labeling 
requirements  to  alert  firee-glutamate- 
intolerant  (hereinafter  referred  to  as 
“glutamate-intolerant”)  consmners  to 
th^resence  of  fiee  glutamate  in  a  food. 

The  agency  has  carefully  evaluated 
FASEB’s  findings  and  has  reached 
several  tentative  conclusions  regarding 
the  basis  on  which  any  labeling  policy 
to  alert  glutamate-intolerant  consumers 
should  be  established. 

A.  Total  Free  Glutamate 

Based  on  FASEB’s  findings  that  it  is 
the  fiee  glutamate  component  of  MSG 
that  appears  to  be  link^  to  the 
occurrence  of  the  MSG  syniptcm 
complex,  that  free  glutamate  is  the  same 
chemically  in  both  its  natural  and 
manufactmed  forms,  and  that  fiee 
glutamate  has  the  same  function 
regardless  of  source,  i.e.,  fiee  glutamate 
in  MSG  functions  the  same  as  free 
glutamate  in  hydrolyzed  proteins  or 
tomato  products,  the  agency  tentatively 
finds  that  any  labeling  policy  it 
establishes  should  be  based  on  the  total 
amoimt  of  fiee  glutamate  in  a  serving  of 
food,  rather  than  on  the  number  or  l^d 
of  glutamate-containing  ingredients  in 
the  food. 

FDA  has  received  correspondence 
suggesting  that  adverse  reactions  result 
only  from  exposure  to  manufactured 
fiee  glutamate  in  food  (Ref.  3).  Based  on 
FASEB’s  findings,  the  agency  rejects 
this  view.  As  previously  discussed. 
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FASEB  reported  that  all  free  glutamate 
found  in  mod  is  the  same  regardless  of 
the  source.  Further,  in  examining  the 
scientific  reports  relating  to 
physiologic^  mechanisms  of  action, 
FASEB  found  no  evidence  indicating 
that  manufactured  free  glutamate 
functions  difierently  in  the  body  than 
firee  glutamate  natu^ly  occurring  in 
foods.  The  agency  agrees  with  FASEB 
that  all  forms  of  free  glutamate  are 
chemically  and  functionally  the  same. 
Moreover,  the  agency  notes  that  the 
available  analytical  methodology 
measures  the  total  amoimt  of  free 
glutamate  in  a  finished  food  and  does 
not  distinguish  among  free  glutamate 
occurring  in  the  form  of  M^,  as  a 
constituent  of  ingredients  such  as 
hydrolyzed  proteins,  or  as  a  natural 
constituent  of  food  such  as  cheese, 
mushrooms,  or  meat.  Accordingly,  the 
agency  tentatively  finds  that  any 
Idieling  requirement  for  glutamate- 
containing  foods  should  apply  to  foods 
that  contain  free  glutamate  from  any 
source. 

B.  Food  Matrix 

Although  FASEB  noted  that  the 
presence  of  food  may  attenuate  the  rise 
of  blood  glutamate  levels,  the  FASEB 
report  cited  no  scientific  evidence  ' 
establishing  a  relationship  between  the 
occurrence  of  MSG  symptom  complex 
reactions  and  metabolic  responses  to 
ingestion  of  MSG,  such  as  changes  in 
blood  glutamate  levels.  The  agency 
requests  data  describing  the  effect  of  the 
frx^  matrix  (i.e.,  the  fo^  in  which  free 
glutamate  is  present  or  with  which  it  is 
eaten)  on  the  occurrence  of  the  MSG 
symptom  complex.  If  the  food  matrix 
does  have  an  effect,  does  the  effect  vary 
dependine  on  the  type  of  food? 

m  the  aosenco  ofsoimd  scientific  data 
demonstrating  that  the  food  matrix 
reduces  the  risk  or  severity  of  adverse 
effects  following  ingestion  of  free 
glutamate,  the  agency’s  likely  approach 
would  be  to  assrune  that  the  food  matrix 
has  no  predictable  mitigating  effect  on 
the  occurrence  of  the  M^  symptom 
complex  and  to  develop  a  labelhig 
policy  based  on  the  level  of  firee 
glutamate  reported  to  cause  reactions 
when  consuoned  without  food.  Because 
the  agency  does  not  yet  have  such  data, 
this  assumption  is  adopted  for  purposes 
of  the  preliminary  discussion  in  this 
document. 

C.  Materiality 

Section  403(a)  of  the  act  (21  U.S.C. 
343(a))  states  that  a  food  is  misbranded 
if  its  labeling  is  false  or  misleading  in 
any  particular.  Under  section  201  (n)  of 
the  act,  labeling  is  misleading  if  it  “fails 
to  reveal  facts  material  *  *  *  with 


respect  to  consequences  which  may 
result  from  the  use  of  the  article  to 
which  the  labeling  or  advertising  relates 
vmder  the  conditions  of  use  prescribed 
in  the  labeling  *  *  *  or  tmder  such 
conditions  of  use  as  are  customary  or 
usual.”  Thus,  a  food  label  is  misleading 
if  it  does  not  disclose  consequences  that 
may  result  from  consumption  of  the 
food. 

The  agency  believes  that  information 
on  the  presence  of  froe  glutamate  in  a 
food  b^mes  a  material  fact  for  the 
glutamate-intolerant  consumer  in  the 
decision  to  piurchase  a  food  (and  in  the 
subsequent  use  of  the  food)  when  free 
glutamate  is  present  at  a  level  such  that 
a  glutamate-intolerant  person  who 
consumes  the  food  alone  or  as  pari  of  a 
meal  that  includes  other  glutamate- 
containing  foods  may  suffer  an  adverse 
reaction.  The  presence  of  free  glutamate 
below  this  level  is  not  material  because 
it  would  not  cause  a  reaction  or 
contribute  significantly  toward  a  total 
intake  of  firee  glutamate  that  might  cause 
a  reaction.  Moreover,  special  glutamate 
labeling  on  products  that  contain  levels 
of  fr»e  ^utamate  below  the  material 
level  could  cause  the  label  statement  to 
lose  its  significance  for  glutamate- 
intolerant  consiuners,  especially  if  such 
labeling  appeared  on  prc^ucts 
previously  consiuned  by  such 
consumers  without  subsequent 
occiurrence  of  any  adverse  reaction. 

The  level  shown  to  eUcit  adverse 
reactions  in  glutamate-intolerant 
individuals  is  3  g  of  MSG,  according  to 
the  FASEB  report.  Based  on  this  data, 
the  agency  tentatively  finds  that  the 
presence  of  fr«e  glutamate  in  a  serving 
of  the  food  in  an  amount  such  that 
consmnption  of  the  food  as  pari  of  a 
meal  may  expose  the  consiuner  to  the 
equivalent  of  3  g  of  MSG  is  a  material 
fact  under  section  201  (n)  of  the  act. 
Using  a  conversion  J^ctor  of  0.787  to 
correct  for  the  inactive  portion  of  the 
MSG  molecule  (MSG  consists  of  free 
glutamate  plus  sodium  and  water),  3  g 
of  MSG  converts  to  approximately  2.4  g 
of  free  glutamate.  Accordingly,  an 
effective  labeling  policy  shoidd  assist 
glutamate-intolerant  consumers  in 
restricting  their  consumption  of  firee 
glutamate  during  a  meal  or  snack  to 
leveb  below  2.4  g. 

As  discussed  in  section  I.  of  this 
document,  FASEB  identified  a  subgroup 
of  asthmatics  reported  to  respond  to  or^ 
doses  of  MSG  at  levels  of  0.5  to  2.5  g. 
The  agency  believes  that  the  limitations 
of  the  Allen  study  cited  by  FASEB  in 
reaching  this  conclusion  are 
considerable,  however  (Ref.  19).  For 
example,  the  study  design  included:  (1) 
A  5-day  pretest  diet  excluding 
chemicals  Icnown  to  provoke  asthma 


(not  otherwise  defined),  but  lacked  data 
with  regard  to  patient  compliance  with 
the  pretest  diet;  (2)  ingestion  of 
unidentified  substances  other  than 
MSG;  (3)  limited  placebo-control 
testing;  and,  most  importantly,  (4)  the 
withdrawal  of  asthma  medication  that 
could  have  prevented  or  delayed  an 
asthmatic  response.  Because  of  the 
questions  raised  by  the  study  design  and 
the  limited  data  in  this  area,  FDA’s 
current  view  is  that  a  cause-and-effect 
relationship  has  not  been  established 
between  exposure  to  MSG  at  levels  of 
0.5  to  2.5  g  and  adverse  reactions  in  this 
subgroup  of  asthmatics.  The  agency 
requests  comments  on  this  asp>ect  of  the 
FASEB  report,  as  well  as  any  new  data 
demonstrating  a  relationship  between 
exposure  to  f^  glutamate  at  leyels 
below  2.4  g  (3  g  of  MSG)  and  adverse 
reactions  in  asthmatics.  If  such  data  are 
received,  FDA  will  be  better  able  to 
evaluate  the  need  for  a  labeling  policy 
to  enable  glutamate-intolerant 
asthmatics  to  protect  themselves  from 
adverse  reactions. 

FDA’s  preliminary  view  is  that  a 
policy  requiring  glutamate  labeling 
should  be  based  on  the  amoimt  of  froe 
glutamate  in  a  serving  of  a  food.  Foods 
are  labeled  individually  to  reflect  the 
nutrient  content  and  other 
characteristics  of  the  particular  food. 
Because  a  food’s  contribution  to  the  diet 
is  based  on  an  individual  serving  of  the 
food,  ciurent  regulations  require  foods 
to  be  labeled  with  nutrilten  information 
on  a  per-serving  basis,  ^nce  the 
regulations  implementing  the  Nutrition 
Labeling  and  Education  Act  (Pub.  L. 
101—445)  became  effective  in  1994, 
consumers  have  become  adept  at  using 
label  information  to  monitor  their  intai;e 
of  certain  nutrients  (Ref.  20).  A 
glutamate  labeling  policy  based  on  the 
amount  of  firee  glutamate  in  a  serving  of 
a  fopd  would  be  consistent  with  ciurent 
labeling  regulations,  and  FDA 
tentatively  finds  that  such  a  policy 
would  be  useful  to  consumers  who  wish 
to  avoid  intake  of  firee  glutamate  at 
levels  that  may  cause  an  adverse 
reaction. 

D.  Labeling  Threshold  Approach 

Applying  these  principles,  the 
question  then  becomes  liow  to  calculate 
an  appropriate  labeling  threshold,  i.e., 
the  level  of  free  glutamate  in  a  serving 
of  an  individual  food  that  should  trigger 
a  labeling  requirement  because 
consumption  of  the  food  as  pari  of  a 
meal  that  may  include  other  glutamate- 
containing  foods  could  result  in  overall 
intake  of  firee  glutamate  at  levels  that 
have  been  demonstrated  to  cause  an 
adverse  reaction.  That  is,  what  is  the 
appropriate  mechanism  to  relate  a  total 
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intake  of  2.4  g  of  free  glutamate  (from 
all  servings  of  foods  consumed  at  the 
meal)  to  the  contribution  of  an 
individued  food? 

One  possible  approach  is  to  assiune 
that  the  average  daily  consumption  of  a 
U.S.  consumer  is  20  servings  per  day, 
spread  over  approximately  3  meals  and 
a  snack.  A  sna^  is  considered  roughly 
two  servings  and  a  meal  five  to  six 
servings.  (The  agency  used  a  similar 
approach  in  determining  disclosure 
levels  for  nutrient  content  claims  and 
disqualifying  levels  for  health  claims. 

(56  FR  60426,  56  FR  60543-60544,  58 
FR  2492,  and  59  FR  24239)).  Assuming 
that  a  meal  consists  of  approximately 
six  servings,  the  glutamate-intolerant 
consiuner  would  be  at  risk  if  the  total 
amoimt  of  free  glutamate  from  all  six 
servings  in  the  meal  were  equal  to  or 
greater  than  2.4  g.  Spreading  this 
amount  equally  over  each  of  the  six 
servings  would  suggest  that  each  serving 
of  food  should  contain  no  more  than  0.4 
g  of  free  glutamate.  Thus,  one  approach 
could  be  to  require  any  food  containing 
0.4  g  or  more  free  glutamate  per  serving 
to  bear  a  label  statement  about  its  free 
glutamate  content.  Such  labeling  would 
dert  the  glutamate-intolerant  consumer 
to  foods  that  contribute  significant, 
levels  of  free  glutamate  to  a  meal.  With 
such  information,  the  consumer  could 
avoid  foods  with  significant  levels  of 
free  glutamate  or,  as  an  alternative, 
include  limited  quantities  of  a  labeled 
food  in  the  meal  while  being  careful  not 
to  eat  other  glutamate-containing  foods. 
Using  0.4  g  as  a  labeling  threshold 
would  require  foods  like  tomato  juice 
and  some  soup  mixes  and  canned  soups 
to  bear  glutamate  labeling  (Ref.  21). 

Although  a  labeling  throshold  or 
“trigger”  of  0.4  g  per  serving  based  on 
average  consumption  estimates  would 
adequately  protect  most  glutamate- 
intolerant  consumers,  it  might  not  be 
sufficient  to  protect  those  whose  food 
intake  is  in  the  high  range,  that  is,  at  or 
above  the  90th  percentile.  According  to 
food  consiunption  and  food  frequency 
surveys  (Refs.  22  and  23)  conducted  in 
the  United  States,  intake  at  the  90th 
percentile  for  most  commonly 
consumed  foods  is  roughly  2  times  the 
mean  intake  for  that  food  (Ref.  24). 

Thus,  a  high-inteike  consumer  could  be 
exposed  to  levels  close  to  0.8  g  from  a 
single  food  if  a  regular-size  serving  of 
the  food  contained  just  under  0.4  g  of 
fi^  glutamate.  In  such  a  case,  the  food 
would  not  be  required  to  bear  a 
glutamate  content  statement,  yet  the 
amount  eaten  by  high-intake  consumers 
would  contain  a  significant  level  of  fiee 
glutamate.  Taking  into  consideration  the 
number  of  products  that  may  contain 
fiee  glutamate  and  the  acute  nature  of 


the  efiects  of  free  glutamate  exposure  for 
certain  individuals,  the  agency  is 
concerned  that  a  label  trigger  of  0.4  g 
would  not  sufficiently  protect  high- 
intake  consumers.  The  agency  believes, 
therefore,  that  it  is  prudent  to  build  in 
a  safety  factor  to  ensiu«  that  high-intake 
consumers  are  adequately  informed  of 
any  potential  risk. 

Allowing  for  intakes  up  to  twice  the 
mean  intake,  to  provide  an  additional 
margin  of  safety,  would  result  in  a 
labeling  threshold  of  0.2  g  fi-ee 
glutamate  (0.4  divided  by  2)  per  serving 
of  food.  If  the  agency  were  to  take  this 
approach  and  require  a  glutamate  label 
statement  for  foods  that  contain  0.2  or 
more  grams  free  glutamate  per  serving, 
additional  foods  such  as  blue  cheese, 
spaghetti  sauce,  and  some  brands  of  soy 
sauce  and  tomato  paste  would  be 
required  to  bear  a  label  statement  about 
free  glutamate  content  (Ref.  21). 

FDA  notes  that  the  use  of  labeling 
thresholds  is  not  new.  Existing 
regulations  establish  labeling  thresholds 
for  certain  ingredients  that  have  been 
identified  as  causing  adverse  reactions 
either  in  sensitive  individuals  or  in  the 
general  population.  These  regulations 
require  special  labeling  for  foods  that 
exceed  the  labeling  threshold.  For 
example,  the  statement  “Excess 
consiunption  may  have  a  laxative 
effect”  is  required  on  foods  that  contain 
sorbitol  when  “reasonably  foreseeable” 
consumption  of  the  food  could  result  in 
a  daily  sorbitol  intake  of  50  g  or  more 
(21  CFR  184.1835).  To  cite  another 
example,  the  label  statement  “Sensitive 
individuals  may  experience  a  laxative 
effect  from  excessive  consiunption  of 
this  product”  is  required  when  a  single 
serving  of  a  food  contains  more  than  15 
grams  of  polydextrose  (21  CFR  172.841). 
To  the  best  of  the  agency’s  knowledge, 
the  use  of  a  labeling  threshold  has 
worked  well  in  protecting  consumers 
from  adverse  reactions  caused  by 
excessive  consumption  of  sorbitol  and 
polydextrose. 

E.  Request  for  Comments 

FDA  is  soliciting  comments  on  all 
aspects  of  this  advance  notice  of 
proposed  rulemaking  (ANPRM),  and 
specifically  requests  comments  on  the 
following: 

1.  The  agency  invites  comments  on 
whether  additional  labeling 
requirements  should  be  estabUshed  to 
protect  glutamate-intolerant  consumers 
from  adverse  reactions.  The  agency  also 
solicits  comments  on  the  effectiveness 
of  the  regulatory  approach  described 
previously,  as  well  as  suggestions  for 
other  approaches  that  would  adequately 
inform  and  assist  glutamate-intolerant 
consumers  to  avoid  exposure  to  levels  of 


free  glutamate  that  might  cause  a 
reaction.  Suggestions  for  other 
approaches  should  include  data  or  other 
information  to  substantiate  the 
efiectiveness  of  the  approach.  In 
particular,  the  agency  soUcits  comments 
on  whether  the  labeling  threshold 
should  be  set  higher  or  lower  than  0.2 
g  free  glutamate  per  serving,  and  on  the 
costs  and  benefits  of  labeling  pohcies 
using  different  possible  labeling 
thresholds.  The  agency  notes  that 
regulations  based  on  this  ANPRM  may 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  agency  piarticularly 
requests  information  on  the  costs  to 
small  businesses  of  alternative  MSG 
labeling  policies  and  on  policy  options 
that  would  reduce  the  burden  on  small 
businesses  while  meeting  the  objectives 
of  MSG  labeling.  Recognizing  that  foods 
would  have  to  be  chemically  analyzed 
to  determine  the  free  glutamate  content 
and  that  labels  would  have  to  be 
changed  for  some  foods,  the  agency 
solicits  data  and  comments  on  the 
economic  impact  cissociated  with 
various  labeling  policies. 

2.  The  agency  solicits  data  on  the 
levels  of  glutamate  in  foods  to  assist  it 
in  determining  how  many  and  what 
kinds  of  foods  would  be  affected  by 
various  regulatory  approaches. 

3.  The  agency  also  solicits  comments 
on  the  advantages  or  disadvantages  of  a 
simple  label  statement  that  the  food 
contains  firee  glutamate,  as  compared  to 
a  quantitative  statement  of  the  amount 
of  &«e  glutamate  in  a  serving  of  the  food 
either  in  absolute  terms  (i.e.,  g)  or  as  a  • 
percentage  of  the  intake  level  that  might 
lead  to  adverse  reactions  in  some 
consumers.  As  a  preliminary  matter, 
FDA’s  view  is  that  quantitative  labeling 
is  not  necessarily  any  more  useful  than 
a  general  label  statement  alerting  the 
glutamate-intolerant  consumer  to  the 
presence  of  fi:ee  glutamate  in  the  food 
when  the  level  is  significant.  The 
agency  notes  that  b^ause  almost  all 
foods  contain  trace  levels  of  free 
glutamate,  quantitative  labeling  for  all 
foods  wdth  detectable  levels  of  firee 
glutamate  might  cause  confusion  among 
^utamate-intolerant  consumers  about 
which  foods  could  be  consumed 
without  risking  a  reaction.  Consumers 
might  unnecessarily  limit  their  food 
choices  by  assuming  that  they  should 
not  eat  any  food  labeled  to  contain  any 
amount  of  firee  glutamate,  however 
small.  FDA’s  preliminary  view  is  that,  if 
quantitative  labeling  is  required,  a 
labeling  threshold  should  be  established 
to  prevent  this  problem.  The  agency 
solicits  comments  on  this  view  and  on 
whether  the  optimal  threshold  for 
quantitative  fi^  glutamate  labeling 
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would  be  the  same  as  the  optimal 
threshold  for  a  label  statement  that  the 
food  contains  free  glutamate. 

4.  Finally,  the  agency  solicits 
comments  on  the  following  questions 
regarding  the  content,  wording,  and 
placement  of  labeling  for  glutamate- 
containing  foods,  and  on  any  other 
aspects  of  such  labeling: 

(a)  What  inf  jrmation  should  be 
included  in  laseling  for  dutamate- 
containing  foods?  How  should  any 
required  label  statement  be  word^? 
Should  the  scientifically  accurate  term 
“firee  glutamate”  be  used  in  such 
labeling,  or  sheuld  the  term  “MSG”  be 
used  for  all  forms  of  &«e  glutamate 
because  consumers  are  more  familiar 
with  it? 

(b)  Should  a  label  statement  such  as 
“contains  fiee  glutamate”  be  included 
in  the  ingredie  nt  list  because  consumers 
traditioiii^y  use  the  ingredient  list  to 
determine  if  tlie  food  contains 
ingredients  they  wish  to  avoid? 
Alternatively,  shovild  such  a  label 
statement  be  placed  adjacent  to  the 
ingredient  list  or  elsewhere  on  the 
information  panel,  or  should  the  label 
statement  be  placed  on  the  principal 
display  panel?  Suggestions  for 
placement  of  the  label  statement  should 
include  the  comment’s  rationale  for 
choosing  one  location  over  another. 

(c)  Is  a  separate  label  statement  about 
free  glutamate  content  necessary  when 
MSG  is  an  ingredient  in  the  food  and  is 
therefore  decliued  in  the  ingredient  list? 
Current  information  in  the  agency’s 
possession  su{;gests  that  glutamate- 
intolerant  consumers  already  identify 
and  avoid  foods  that  declare  MSG  as  an 
ingredient,  although  they  often  fail  to 
recognize  the  presence  of  free  glutamate 
when  it  occur:  in  forms  other  than  MSG 
(Ref.  3).  Thus,  the  agency  solicits 
comments  on  the  ne^  for  a  statement 
about  firee  glutamate  content  in  foods 
that  contain  KrlSG  as  a  declared 
ingredient. 

m.  The  “No  MSG”  Labeling  Policy 
A.  Current  Label  Claims 

The  controversy  over  the  use  and 
safety  of  MSG  in  foods  has  prompted 
some  food  maiiufacturers  to  make  label 
claims  such  as  “No  MSG”  or  “No  added 
MSG”  when  MSG  is  not  used  as  an 
ingredient  in  the  food.  Several 
manufacturers  have  opted  to 
reformrilate  their  products  to  remove 
MSG  as  an  ingredient,  or  to  substitute 
for  MSG  other  ingredients  that  have 
similar  flavor-enhancing  properties. 
Many  of  these  reformulated  foods  bear 
label  claims  about  the  absence  of  MSG. 
In  some  cases  manufacturers  replace 
MSG  with  ingredients  like  hydrolyzed 


proteins,  autolyzed  yeast  extracts,  or 
other  flavor-enhancing  ingredients  that 
contain  substantial  amounts  of  fiee 
glutamate. 

Based  on  correspondence  submitted 
to  the  agency  and  arguments  raised  in 
a  citizen  petition  submitted  on  behalf  of 
Jack  L.  S^uels,  Adrienne  Samuels, 

John  Olney,  et  al.,  (Docket  No.  94P- 
0444),  FDA  recognizes  that  many 
consiuners,  especially  those  who  report 
having  adverse  reactions  to  MSG,  refer 
to  all  forms  of  manu&ctured  glutamate 
as  MSG.  As  previously  discussed,  the 
scientific  evidence  does  not  support  the 
assertion  that  manufactured  fi^ 
glutamate  functions  differently  in  the 
body  than  naturally  occurring  firee 
glut^ate.  Moreover,  even  though  FDA 
has  attempted  to  clarify  the  distinction 
between  the  ingredient  monosodium 
glutamate  (MSG)  and  other  ingredients 
that  contain  firee  glutamate  in 
correspondence  and  other  FDA 
documents,  such  as  FDA’s 
Backgrounder  on  MSG  (Ref.  25), 
consiuners  either  do  not  fully 
understand  or  do  not  acknowledge  this 
distinction.  Consequently,  consumers 
continue  to  use  the  term  “MSG”  to 
mean  all  forms  of  fiee  glutamate  that  are 
added  to  food.  For  example,  FDA  has 
received  numerous  written  and  oral 
complaints  (Ref.  3)  charging 
manufactiuers  with  hiding  the  presence 
of  “MSG”  by  decleuring  the  substance 
under  other  names  su^  as  “flavorings,” 
“hydrolyzed  protein,”  “autolyzed  yeast 
extract,”  and  similar  terms. 

FDA  tentatively  finds  that  consumers 
are  likely  to  perceive  a  “No  MSG”  or 
“No  added  MSG”  claim  on  a  label  as 
indicating  the  absence  of  all  forms  of 
free  glutamate  in  the  food.  Such  claims 
encourage  consumers  wishing  to  avoid 
fi«e  glutamate  to  purchase  a  food  by 
representing  the  food  as  free  of  MSG. 
Moreover,  manufacturers  of  hydrolyzed 
proteins  and  other  glutamate-containing 
ingredients  often  promote  them  to 
manufacturers  of  finished  foods  as 
functional  substitutes  for  MSG  that  ' 
permit  a  “clean”  ingredient  statement 
and  a  “No  MSG”  claim  on  the  label  of 
the  finished  food.  In  this  context, 
“clean”  means  an  ingredient  list  that 
does  not  include  “monosodium 
glutamate.”  Thus,  while  technically 
such  foods  bearing  a  claim  about  the 
absence  of  MSG  do  not  contain  the 
ingredient  monosodium  glutamate,  they 
fiequently  contain  levels  of  fiee 
glutamate  that  cause  claims  like  “No 
MSG”  and  “No  added  MSG”  to  be 
misleading.  Some  manufacturers 
attempt  to  evade  the  ingredient 
declaration  requirement  for  MSG  by 
reformulating  their  products  with  MSG- 
containing  ingredients  (for  example. 


certain  spice  blends)  that  are  added  to 
the  product  in  lieu  of  MSG  itself.  They 
then  modify  the  ingredient  list  on  the 
product  lal^l  to  delete  MSG  and  replace 
it  with  a  generic  term  such  as  “spices.” 
(As  noted  in  section  I.  of  this  document, 
this  practice  violates  existing  ingredient 
labeling  requirements;  when  M^  is 
added  to  a  food  as  an  ingredient  of  a 
spice  blend,  MSG  must  still  be  declared 
in  the  ingredient  statement  by  its 
common  or  usual  name,  monosodium 
glutamate.)  In  some  cases,  these 
manufacturers  also  add  a  “No  MSG” 
claim  to  the  label. 

A  related  problem  is  the  use  of  claims 
such  €:s  “No  MSG”  and  “No  added 
MSG”  on  foods  that  contain  substantial 
amounts  of  naturally  occurring  fiiee 
glutamate,  such  as  tomato  paste  and 
certain  cheeses.  Although  such  foods  do 
not  contain  MSG  itself,  they  contain 
ingredients  with  concentrations  of  fiee 
glutamate  that  function  as  flavor 
enhancers  like  MSG.  Because  of  their 
fiee  glutamate  content,  these  foods  are 
as  likely  to  cause  or  contribute  to  an 
MSG  symptom  complex  reaction  as  a 
food  that  contains  a  comparable  amount 
of  MSG.  A  claim  such  as  “No  MSG”  is 
misleading  because  it  implies  that  the 
food  may  be  consumed  by  glutamate- 
intolerant  consumers  without  risk  of  a 
reaction. 

A  food  that  bears  a  false  or  misleading 
claim  about  the  absence  of  MSG  is 
misbranded  imder  section  403(a)  of  the 
act.  FDA  has  repeatedly  advised 
consumers  and  industry  that  it 
considers  such  claims  as  “No  MSG”  and 
“No  added  MSG”  to  be  misleading 
when  they  are  used  on  the  labels  of 
foods  made  with  ingredients  that 
contain  substantial  levels  of  fiee 
glutamate  (Refs.  25,  26,  and  27).  FDA 
has  authority  to  take  action  against  such 
misbranded  foods  under  existing  law, 
but  because  of  the  proliferation  of  such 
claims  on  products  made  with 
ingredients  that  contain  substantial 
levels  of  fiee  glutamate,  the  agency 
believes  that  formal  criteria  would  be 
useful  to  define  more  precisely  the 
circumstances  under  which  labels 
bearing  claims  about  the  absence  of 
MSG  are  misleading.  While  such  criteria 
are  being  developed,  however,  FDA  will 
continue  to  take  regulatory  action  as 
appropriate  against  false  or  patently 
misleading  claims  about  the  absence  of 
MSG,  such  as  “No  MSG”  claims  on 
products  made  with  MSG-containing 
ingredients,  hydrolyzed  proteins,  or 
autolyzed  yeast  extracts. 

B.  Approaches  Under  Consideration 

The  agency  is  considering  a  variety  of 
approadhes  to  address  misleading 
claims  about  the  absence  of  MSG.  As  a 
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starting  point,  a  food  that  contains  MSG, 
or  ingi^ents  to  which  MSG  h€is  been 
added,  is  misbranded  if  it  bears  a  “No 
MSG”  or  similar  claim.  Such  claims  are 
false  and,  therefore,  their  regulatory 
status  needs  no  further  cltuification.  The 
disciission  below  concerns  the 
development  of  criteria  to  prevent 
misbranding  because  of  misleading  “No 
MSG”  and  “No  added  MSG”  claims  on 
foods  that  contain  free  glutamate  but  to 
which  MSG  itself  has  not  been  added, 
directly  or  indirectly. 

1.  Cutoff  levels 

One  strategy  the  agency  is  considering 
involves  establishing  a  “cutoff  level”  for 
claims  about  the  absence  of  free 
glutamate.  If  the  finished  food  contains 
free  glutamate  above  the  cutoff  level,  a 
“No  MSG”  or  similar  label  statement 
would  be  prohibited.  There  are  several 
ways  in  which  such  a  level  could  be 
defined: 

a.  Quantitation  limit  for  free 
g/utomote.  One  approach  wovild  be  to 
use  the  analytical  Limit  of  quantitation 
(LOQ)  for  fr^  glutamate  as  the  cutoff 
level.  The  enz3ninatic  procedure  of 
Hattula  and  Wallin  (Ref.  28),  a 
commonly  used,  coUaboratively  studied 
analytical  method  for  determining  free 
glutamate  content,  has  an  estimated 
quantitation  limit  of  100  parts  per 
miUion  (ppm)  (Ref.  29).  Under  this 
approach,  any  food  with  a  level  of  free 
glutamate  above  the  LOQ,  i.e.,  a  level 
above  100  ppm  using  the  Hattula  and 
Wallin  me^od,  would  be  disqualified 
frem  bearing  a  “No  MSG”  claim. 
However,  because  glutamate  is 
ubiquitous  in  the  food  supply  and  low 
levels  of  firee  glutamate  typically  occur 
in  many  raw  or  minimally  processed 
foods,  using  the  LOQ  as  the  cutoff  level 
would  disqualify  almost  all  foods  frum 
bearing  a  “No  MSG”  cletim.  For 
example,  typical  levels  of  free  glutamate 
in  canned  peas  and  canned  com  are  320 
ppm  (.032  g)  and  470  ppm  (.047  g) 
respectively  (Ref.  30).  Although  these 
levels  etre  lower  than  the  level  generally 
associated  with  flavor-enhancing 
function  (500  ppm)  and  lower  than  the 
amoimt  of  free  glutamate  found  in  most 
foods  containing  monosodium 
glutamate,  hydrolyzed  proteins,  or  yeast 
extracts,  they  are  above  the  LOQ  of  100 
ppm.  Consequently,  relying  on  a  “limit 
of  quantitation”  criterion  would 
disqualify  foods  like  canned  peas  emd 
canned  com  fi’om  bearing  a  “No  MSG” 
claim. 

b.  Functional  level.  According  to  the 
scientific  literature  (Ref.  31),  fr^ 
glutamate  has  a  flavor-enhancing  effect 
at  levels  as  low  as  500  ppm.  Using  500 
ppm  as  the  cutoff  level  for  claims  about 
the  absence  of  MSG  would  allow  a  “No 


MSG”  label  statement  on  most  raw  or 
minimally  processed  foods  that 
naturally  contain  free  glutamate,  while 
prohibiting  such  claims  on  MSG 
substitutes  like  protein  hydrolysates  and 
autolyzed  yeast  extracts.  Under  this 
approach,  foods  such  as  canned  peas 
and  caimed  com  would  be  permitted  to 
bear  a  “No  MSG”  claim.  However, 
tomato  sauce  and  firesh  tomatoes, 
because  of  their  relatively  high  natural 
free  glutamate  content,  would  be 
prohibited  frem  bearing  such  a  claim,  as 
would  parmesan  cheese. 

c.  Labeling  threshold.  As  discussed  in 
section  11.  of  this  document,  the  agency 
is  considering  whether  to  require  a  lalwl 
statement  about  free  glutamate  content 
on  foods  that  contain  0.2  g  or  more  free 
glutamate  per  serving.  For  consistency, 
&e  cutoff  for  claims  about  the  absence 
of  MSG  could  be  set  at  the  same  level. 
Under  this  approach,  a  “No  MSG”  claim 
would  be  permitted  on  foods  like 
canned  peas  and  canned  com.  However, 
bacon  flavored  toppings  made  fr’om 
hydrolyzed  vegetable  protein  would 
also  qualify  to  bear  a  “No  MSG”  claim 
because  the  serving  size  for  toppings  is 
so  small.  Claims  about  the  absence  of 
MSG  would  be  prohibited  on  any  food 
required  to  bear  a  label  statement  about 
the  presence  of  frree  glutamate. 

The  agency  solicits  comment  on 
whether  an  approach  based  on  a  cutoff 
level  of  free  glutamate  in  the  finished 
food  should  be  adopted  to  determine 
whether  a  food  may  bear  a  “No  MSG” 
or  “No  added  MSG”  claim.  Further,  the 
agency  solicits  comment  on  whether 
such  a  cutoff  level  should  be:  (a)  The 
analytical  limit  of  quantitation  for  free 
glutamate;  (b)  the  level  at  which  free 
glutamate  functions  as  a  flavor 
enhancer;  (c)  the  level  of  free  glutamate 
that  would  trigger  a  label  statement 
about  the  food's  glutamate  content;  or 
(d)  some  other  level. 

2.  Ingredients 

The  second  approach  the  agency  is 
considering  would  prohibit  “No  MSG” 
and  similar  claims  on  foods  ^ade  from 
ingredients  that  contain  substantial 
amoimts  of  free  glutamate.  In  the 
agency’s  opinion,  ingredients  like 
hydrolyzed  vegetable  proteins, 
autolyzed  yeast  extracts,  soy  sauce, 
parmesan  cheese,  and  tomato  paste 
contain  enough  free  glutamate- to  cause 
a  “No  MSG”  label  claim  to  be 
misleading.  To  adopt  this  approach,  the 
agency  would  have  to  define  what 
constitutes  a  “substantial”  amoimt  of 
fr-ee  glutamate  in  an  ingredient.  Should 
a  “substantial”  amount  of  fr:«e  glutamate 
be  defined  as  the  amount  reported  to 
have  flavor-enhancing  properties,  i.e.. 


500  ppm  (Ref.  31),  or  in  some  other 
way? 

Further,  is  an  approach  that  prohibits 
a  “No  MSG”  claim  if  an  ingredient  in  a 
food  contains  a  “substanti^”  amount  of 
free  glutamate  equitable  in  all  cases,  or 
should  the  amoimt  of  an  ingredient 
added  to  a  food  also  be  considered  in 
determining  whether  a  claim  is 
misleading?  For  example,  could 
ingredients  like  tomato  paste  or  soy 
protein  isolate  be  added  to  a  food  in 
trace  amounts  without  rendering  a  “No 
MSG”  claim  misleading? 

3.  Combination  or  Other  Approaches 

The  agency  also  invites  comments  on 
possibilities  for  combining  any  of  the 
approaches  described  in  this  section  to 
develop  a  comprehensive  labeling 
policy  to  ensure  that  “No  MSG”  claims 
are  truthful  and  not  misleading.  For 
example,  would  a  labeling  policy  that 
allowed  a  “No  MSG”  or  similar  claim 
only  on  foods  that:  (1)  Contain  no 
ingredients  that  have  a  “substantial” 
amount  of  free  glutamate,  and  (2) 
contain  levels  of  total  free  glutamate  per 
serving  below  a  cutoff  level  of  0.2  g.  be 
more  desirable  than  a  policy  that  relied 
on  one  criterion  alone?  This  approach 
would  permit  claims  about  the  absence 
of  MSG  on  foods  like  canned  peas  and 
canned  com,  but  prohibit  such  claims 
on  foods  like  bacon  flavored  toppings 
made  with  hydrolyzed  protein  and  on 
foods  that  have  a  relatively  high  natural 
free  glutamate  content,  including  tomato 
sauce  and  parmesan  cheese. 
Alternatively,  is  there  another 
combination  of  approaches  that  would 
be  more  effective  in  ensuring  that  label 
claims  about  the  absence  of  MSG  are  not 
misleading?  Suggestions  for  other 
approaches  or  combinations  of 
approaches  should  include  data  or  other 
information  to  substantiate  the 
effectiveness  of  the  approach. 
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V.  Comments 

Interested  persons  may,  on  or  before 
November  12, 1996,  submit  to  the 
Dodcets  Management  Branch  (address 
■  above)  written  comments  regarding  this 
ANPRM.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docmnent.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  advance  notice  of  proposed 
rulemaking  is  issued  under  sections  5 


and  6  of  the  Fair  Packaging  and  Labeling 
Act  (15  U.S.C.  1454, 1455),  sections  201, 
3C1, 403,  701  of  the  Fedei^  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  331, 
343, 371),  and  under  the  authority  of  the 
Commissioner  of  Food  and  Drugs. 

Dated:  August  29, 1996. 

William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  96-23159  Filed  9-5-96;  4:43  pm) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFR  Part  946 

[VA-106-FOR] 

Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  notice  of 
opportunity  for  hearing  or  public 
meeting. 

SUMMARY:  OSM  is  annovmcing  a  hearing 
(or  public  meeting  if  only  one  person 
requests  a  hearing  on  a  portion  of  a 
proposed  amendment  to  the  Virginia 
regulatory  program  (hereinafter  referred 
to  as  the  Virginia  program)  imder  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  for  which  the  hearing  is 
being  aimoimced  concerns  the  proposed 
use  of  a  28-degree  angle  of  draw  with 
the  rebuttable  presumption  of  causation 
by  subsidence  provision.  The 
amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
Federal  regulations  as  amended  on 
March  31, 1995  (60  FR  16772). 

DATES:  The  hearing  is  scheduled  for 
Wednesday,  September  18, 1996,  at  7:00 
p.m.  at  the  Big  Stone  Gap  Field  Office. 
Requests  to  speak  at  the  hearing  must  be 
received  by  4:00  p.m.,  on  September  16, 
1996.  If  a  public  meeting  is  held  instead 
of  a  hearing,  it  will  be  held  on 
Wednesday,  September  18, 1996,  at  the 
Big  Stone  Gap  Field  Office  at  a  time  to 
be  determined. 

ADDRESSES:  Request  to  offer  testimony 
at  the  hearing  should  be  mailed  or  hand 
delivered  to  Mr.  Robert  A.  Penn, 
Director,  Big  Stone  Gap  Field  Office  at 
the  first  addmss  listed  below. 

Copies  of  the  Virginia  program,  the 
proposed  amendment,  a  listing  of  the 
scheduled  public  hearing  (or  public 
meeting  if  only  one  person  wishes  to 
provide  testimony),  and  all  written 
comments  received  in  response  to  the 
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amendment  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 

Each  requestor  may  receive  one 
copy  of  the  propos^  amendment  by 
contacting  OSM’s  Big  Stone  Gap  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office,  1941  Neeley  Road,  Suite  201, 
Compartment  116,  Big  Stone  Gap, 
Virginia  24219,  Telephone:  (703)  523- 
4303 

Virginia  Division  of  Mined  Land 
Reclamation,  P.O.  Drawer  900,  Big 
Stone  Gap,  Virginia  24219, 

Telephone:  (703)  523-8100 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  A  Penn,  Director,  Big  Stone 
Gap  Field  Office,  Telephone:  (703)  523- 
4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Backgroimd 
information  on  the  Virginia  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  foimd  in 
the  December  15, 1981,  Federal  Register 
(46  FR  61085-61115).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  can 
be  found  at  30  CFR  946.12,  946.13, 
946.15,  and  946.16. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  May  21, 1996 
(Administrative  Record  No.  VA-882), 
Virginia  submitted  amendments  to  the 
Virginia  program  concerning  subsidence 
damage.  The  amendments  are  intended 
to  make  the  Virginia  program  consistent 
with  the  Federal  regidations  as  amended 
on  March  31, 1995  (60  FR  16722). 
Virginia  stated  that  the  proposed 
amendments  implement  the  standards 
of  the  Federal  Energy  Policy  Act  of 
1992,  and  sections  45.1-243  and  45.1- 
258  of  the  Code  of  Virginia. 

The  proposed  amendments  were 
announced  in  the  June  11, 1996,  Federal 
Register  (61  FR  292506).  that  notice, 
however,  OSM  did  not  specifically 
point  out  that,  at  §  480-03- 
19.817.121(c)(4),  Virginia  proposes  to 
normally  use  a  28-degree  angle  of  draw 
presiunption  for  the  rebuttable 
presrunption  of  causation  by  subsidence 
provision.  'The  counterpart  Federal 
provisions  at  30  CFR  817.121(c)(4) 
provides  that  a  30-degree  angle  of  draw 
will  normally  apply. 


30  CFR  817.121(c0(4)  also  authorizes 
the  use  of  a  different  angle  of  draw 
(other  than  30  degrees)  if  the  regulatory 
authority  shows  in  writing  that  the 
proposed  angle  has  a  more  reasonable 
basis  than  the  30-degre6  angle  of  draw, 
based  on  geotechnical  analysis  of  the 
factors  affecting  potential  surface 
impacts  of  imderground  coal  mining 
operations  in  the  State. 

OSM  reopened  the  public  comment 
period  on  July  24, 1996  (61  FR  38422) 
for  fifteen  days.  One  person  requested  a 
public  hearing  on  the  28-degree  angle  of 
draw  provision. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  731.17(h),  OSM  is  seeking 
comment  on  whether  the  amendment 
identified  above  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  be  come  part  of  the 
Virginia  program. 

Public  Hearing 

Persons  wishing  to  conunent  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  close  of 
business  on  September  16, 1996. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  conpnent  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  comment  at  the  heeuing, 
a  public  meeting,  rather  than  a  public 
hearing,  will  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Big  Stone  Gap 
Field  Office  by  contacting  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  imder 
ADDRESSES.  A  written  summary  of  each 
public  meeting  will  be  made  part  of  the 
Administrative  Record. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 


attend  the  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

IV.  Procedural  Determinations. 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12986 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  re^atory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  reqriirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507^t  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have' 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 


48112  Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Proposed  Rules 


significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  E)epartment  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovermental  relations.  Surface  . 
mining,  Undergroimd  mining. 

Dated:  August  28' 1996. 

Vann  Weaver, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 

IFR  Doc.  96-22968  Filed  9-11-96;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army  ' 

Corps  of  Engineers 

33  CFR  Part  334 

Cooper  River  and  Tributaries, 
Charleston,  South  Carolina,  Danger 
Zones  and  Restricted  Areas 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Corps  is  proposing  to 
amencLthe  regulations  which  establish 
several  danger  zones  and  restricted 
areas  in  the  waters  of  the  Cooper  River 
and  its  tributaries  in  the  vicinity  of 
Charleston,  South  Carolina  by 
establishing  a  new  danger  zone  for  a 
small  arms  range  at  the  Naval  Weapons 
Station.  The  small  arms  firing  range  is 
to  be  used  for  training  by  the  U.S. 

Border  Patrol  Training  Academy.  The 
Corps  is  also  correcting  a  coordinate 
that  defines  the  boundaries  of  an 
existing  danger  zone  and  making  minor 
editorial  amendments  to  the  regulations 
to  clarify  that  persons,  as  well  as 
vessels,^  are  not  allowed  within  the 
danger  zones  and  restricted  areas.  This 
clarification  would  not  affect  the  size, 
location  or  further  restrict  the  public’s 
use  of  the  areas.  The  danger  zones  and 
restricted  areas  continue  to  be  essential 
to  the  safety  and  security  of  Government 
facilities,  vessels  and  personnel  and 
protect  the  public  from  the  hazards 


associated  with  the  operations  at  the 
Government  facilities. 

OATES:  Comments  must  be  submitted  on 
or  before  October  15, 1996. 
address:  HQUSACE,  CECW-OR, 
Washington,  D.C.  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  Eppard,  Regulatory  Branch, 
CECW-OR  at  (202)  761-1783,  or  Ms. 

Tina  Hadden  of  the  Charleston  District 
at  (803)  727-4607. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3),  the  Corps 
proposes  to  amend  the  regulations  in  33 
CFR  Part  334.460.  The  Commanding 
Officer,  Naval  Weapons  Station 
Charleston,  South  Carolina,  has 
requested  an  amendment  to  the 
regulations  in  33  CFR  334.460(a)(2),  to 
correct  a  coordinate  which  establishes  a 
bmmdary  of  a  danger  zone  in  Foster 
Creek.  The  coordinate  which  presently 
reads  “Latitude  31  59'17"  N”  is 
corrected  to  read  “32  59'16"  N”.  The 
Navy  has  also  requested  that  a  new 
danger  zone  be  established  in  an 
imnamed  tributary  and  associated 
marsh  of  Back  River  and  Foster  Creek  to 
prohibit  public  entry  into  the  new  area 
((a)(13)),  and  to  also  prohibit  entry  into 
the  existing  demger  zone  (a)(12).  The 
purpose  of  the  danger  2X)ne  is  to  protect 
the  public  from  the  dangers  associated 
with  a  small  arms  firing  range  nearby 
and  the  potential  for  an  errant  rovmd  to 
impact  into  the  water.  It  is  not  the  intent 
of  the  Navy  to  use  the  waters  of  the 
danger  zone  as  an  impact  area  for  the 
range.  The  Navy  proposes  to  erect  post* 
mounted  signs  at  intervals  across  the 
marsh  to  identify  the  area  as  a  danger 
zone.  It  is  believed  that  closure  of  the 
water  area  for  the  new  danger  zone  will 
have  minimal  impact  or  no  impact  on 
the  public’s  use  of  the  area  which  is 
described  as  a  marsh  area  not  navigable 
by  conventional  watercraft  nor 
fi^uented  by  fishermen.  We  also 
propose  an  editorial  change  to  clarify 
that  these  restricted  area  and  danger 
zone  regulations  apply  to  personnel  as 
well  as  vessels.  Other  minor  changes  to 
the  regulations  are  editorial  in  nature 
and  since  the  revisions  do  not  change 
the  boimdaries  or  increase  the 
restrictions  on  the  public’s  use  or  entry 
into  the  designated  areas,  the  changes 
will  have  practically  no  effect  on  the 
public.  In  addition  to  the  publication  of 
this  proposed  rule,  the  Corps  Charleston 
District  Engineer  is  concvurently 
soliciting  public  conunenf  on  these 
proposed  changes  to  the  danger  zone 


rules  by  distribution  of  a  public  notice 
to  all  known  interested  parties. 

Procedural  Requirements 

a.  Review  under  Executive  Order 
12866. 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12866  do  not  apply. 

b.  Review  under  the  Regulatory 
Flexibility  Act. 

These  proposed  mles  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  which 
requires  ffie  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (i.e.,  small  businesses  and  small 
governments).  The  Corps  expects  that 
the  economic  impact  of  the  changes  to 
the  danger  zones  would  have  practically 
no  impact  on  the  public,  no  anticipated 
navigational  hazaM  or  interference  with 
existing  waterway  traffic  and 
accordingly,  certifies  that  this  proposal 
if  adopted,  will  have  no  significant 
economic  impact  on  small  entities. 

c.  Review  under  the  National 
Environmental  Policy  Act. 

An  enviroiunental  assessment  has 
been  prepared  for  this  action.  We  have 
concluded,  based  on  the  minor  nature  of 
the  proposed  additional  danger  zone 
and  other  editorial  changes  that  these 
amendments  to  danger  zones  and 
restricted  areas  will  not  have  a 
significant  impact  to  the  human 
environment,  and  preparation  of  an 
environmental  impact  statement  is  not 
required.  The  environmental  assessment 
may  be  reviewed  at  the  District  Office 
listed  at  the  end  of  FOR  FURTHER 
INFORMATION  CONTACT,  above. 

d.  Unfunded  Mandates  Act 

This  proposed  rule  does  not  impose 
an  enforceable  duty  among  the  private 
sector  and  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  Section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  found  imder  Section 

203  of  the  Act,  that  small  governments 
will  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Danger  zones. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  33  CFR 
part  334,  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 
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Authority:  40  Stat.  266;  (33  U.S.C  1)  and 
40  Stat  892;  (33  U.S.C.  3). 

2.  Section  334.460  is  amended  by 
revising  paragraphs  (a)(12],  (b)  (1),  (2), 

(3),  (4).  (5),  (6),  (7).  (9).  and  (11).  and 
adding  a  new  paragraph  at  (a)(13},  to 
read  as  follows: 

§334.460  Cooper  River  and  tributaries  at 
Charleston,  SC. 

(a)  The  areas; 

(12)  Danger  zone.  That  portion  of 
Foster  C]reek  beginning  at  the  point  of 
the  southern  shoreline  of  an  unnamed 
tributary  of  Foster  Creek  at  its 
intersection  with  Foster  Creek  at 
latitude  32°59'16"N,  longitude 
79®57'23"W;  thence  back  proceeding 
along  the  eastern  shoreline  to  the 
terminus  of  the  tributeuy  at  latitude 
32"59'49"N,  longitude  79'’57'29"W; 
thence  back  down  the  western  shoreline 
of  the  unnamed  tributary  to  latitude 
32'’59'15"N,  longitude  79“57'26"W.  The 
waters  and  associated  marshes  in  this 
danger  zone  area  are  subject  to  impact 
by  rounds  and  ricochets  originating 
horn  a  small  arms  range  when  firing  is 
in  progress. 

(13)  Danger  zone.  Those  portions  of 
unnamed  tributaries  and  associated 
marshes  of  Back  River  and  Foster  Creek 
that  are  generally  described  as  lying 
south  of  the  main  shoreline  and 
extending  southward  to  the  northern 
shoreline  of  Big  Island  (U.S.  Naval 
Reservation).  Specifically,  th^  area 
beginning  at  a  point  on  the  main 
shoreline  whic^  is  the  northern  shore  of 
an  unnamed  tributary  of  Back  River  at 
latitude  32“59'19"N,  longitude 
79“56'52"W,  southwesterly  to  a  point  on 
or  near  the  northern  shoreline  of  Big 
Island  at  latitude  32°59'11"N,  longitude 
79®56'59"\V;  thence  northwesterly  to  a 
point  on  the  main  shoreline,  which  is 
the  northern  shore  of  an  unnamed 
tributary  of  Foster  Creek,  at  latitude 
32‘*59'16"N.  longitude  79‘‘57'11"W; 
thence  easterly  dong  the  main 
shoreline,  which  is  the  northern  shore 
of  the  vumamed  tributaries  of  Foster 
Creek  aihd  Back  River,  back  to  the  point 
of  beginning  at  latitude  32®59'19"N, 
longitude  79®56'52"W.  The  waters  and 
associated  marshes  in  this  danger  zone 
area  are  subject  to  impact  by  rounds  and 
ricochets  originating  fi'om  a  small  arms 
range  when  firing  is  in  progress. 

(b)  The  relations: 

(1)  Unauthorized  personnel,  vessels 
and  other  watercraft  shall  not  enter  the 
restricted  areas  described  in  paragraphs 
(a)(1).  (a)(2),  and  (a)(4)  of  this  section  at 
any  time. 

(2)  Persoimel,  vessels  and  other 
watercraft  entering  the  restricted  area 
described  in  paragraph  (a)(5)  of  this 
section,  shall  proceed  at  normal  speed 


and  under  no  circumstances  anchor, 
fish,  loiter,  or  photograph  until  clear  of 
the  restricted  area. 

(3)  Personnel,  vessels  and  other 
watercraft  m^  be  restricted  from  using 
any  or  all  of  the  area  described  in 
paragraphs  (a)(3)  and  (a)(6)  of  this 
section  without  first  obtaining  an  escort 
or  other  approval  from  Clommander, 
Naval  Base,  (Charleston,  when  deemed 
necessary  and  appropriately  noticed  by 
him/her  for  security  purposes  or  other 
military  operations. 

(4)  Personnel,  vessels  and  other 
watercraft,  other  than  those  specifically 
authorized  by  Commanding  Officer, 

U.S.  Naval  Weapons  Station, 

Charleston,  SC,  entering  the  restricted 
area  described  in  paragraph  (a)(8)  of  this 
section  shall  proceed  at  normal  speed, 
and  under  no  circumstances  anchor, 
fish,  loiter,  or  photograph  in  any  way 
until  clear  of  the  restricted  area. 

(5)  Personnel,  vessels  and  other 
watercraft,  other  than  those  specifically 
authorized  by  Commanding  Officer, 

U.S.  Naval  Weapons  Station. 

Charleston,  SC,  entering  the  areas 
described  in  paragraphs  (a)(9)  and 
(a)(10)  of  this  section,  are  prohibited 
firom  entering  within  one-hundred  (100) 
yards  of  the  west  bank  of  the  Cooper 
River,  in  those  portions  devoid  of  any 
vessels  or  manmade  structures.  In  those 
areas  where  vessels  or  man-made 
structures  are  present,  the  restricted  area 
will  be  100  yards  from  the  shoreline  or 
50  yards  beyond  those  vessels  or  other 
man-made  structures,  whichever  is  the 
greater.  This  includes  the  area  in 
paragraph  (a)(10)  of  this  section. 

(6)  In  the  interest  of  National  Security, 
Commanding  Officer,  U.S.  Naval 
Weapons  Station,  Charleston,  SC.  may 
at  his/her  discretion,  restrict  passage  of 
persons,  watercraft  and  vessels  in  the 
areas  described  in  paragraphs  (a)(7)  and 
(a)(ll)  of  this  section  until  such  time  as 
he/she  determines  such  restriction  may 
be  terminated. 

(7)  All  restricted  areeis  and  all  danger 
zones  and  the  approaches  leading  to  the 
danger  zones  will  be  marked  with 
suitable  warning  signs. 

***** 

(9)  The  regulations  in  this  section  for 
the  danger  zones  described  in 
paragraphs  (a)(12)  and  (a)(13)  of  this 
section  and  the  regulations  described  in 
paragraphs  (b)  (4),  (5)  and  (6)  of  this 
section,  shall  be  enforced  by  the 
Commanding  Officer,  Naval  Weapons 
Station  Charleston,  SC,  and  such 
agencies  as  he/she  may  designate. 
***** 

(11)  The  unauthorized  entering  or 
crossing  of  the.  danger  zones  described 
in  paragraphs  (a)(12)  and  (a)(13)  of  this 


section  by  all  persons,  watercraft  and 
vessels  is  prohibited  at  all  times  unless 
specifically  authorized  by  the 
(jommanding  Officer  of  the  U.S.  Naval 
Weapons  Station  (Charleston,  SC. 

Dated:  August  29, 1996. 

John  P.  D’Aniello, 

Deputy  Director  of  Civil  Works. 

(FR  Doc.  96-23173  Filed  9-11-96;  8:45  am) 
BM.UNQ  CODE  3710-02-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  960830240-6240-01;  1.0. 
082796A1 

RIN  0648-AH28 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands  Area; 
Trawl  Closure  to  Protect  Red  King 
Crab 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule  and  supplemental 
proposed  rule;  request  for  comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  37  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  This 
rule  would  implement  trawl  closure 
areas  in  portions  of  Bristol  Bay,  adjust 
the  prohibited  species  catch  l^it  for 
red  king  crab  in  Zone  1  of  the  Bering 
Sea,  and  increase  observer  coverage  in 
specified  areas  related  to  the  trawl 
closures.  These  measures  are  necessary 
to  protect  red  king  crab  in  Bristol  Bay, 
which  has  declined  to  a  level  that 
presents  a  serious  conservation  problem 
for  this  stock.  They  are  intended  to 
accomplish  the  objectives  of  the  North 
Pacific  Fishery  Management  Ck)uncil 
(Council)  with  respect  to  fishery 
management  in  the  Bering  Sea  and 
Aleutian  Islands  Management  area 
(BSAI). 

DATES:  Comments  must  be  submitted  by 
October  28. 1996. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  (Zhief,  Fisheries 
Management  Division,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Jimeau,  AK  99802,  Attn: 
Lori  Gravel,  (ktpies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
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Flexibility  Analysis  (EA/RIR/IRFA) 
prepared  for  the  proposed  rule  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  Council,  605  West  4th 
Avenue,  Svdte  306,  Anchorage,  AK 
99501-2252;  telephone  907-271-2809. 
FOR  FURTHER  INFORMAHON  CONTACT:  Kaja 
Brix,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Fishing  for  groimdfish  by  U.S.  vessels 
in  the  e;^usive  economic  zone  of  the 
BSAI  is  managed  by  NMFS  according  to 
the  FMP.  The  FMP  was  prepared  by  the 
Council  \mder  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C  1801,  ^  seq.)  (Magnuson  Act), 
and  is  implement^  by  regulations 
governing  the  U.S.  groundfish  fisheries 
at  50  CFR  part  679. 

Bering  Sea  crab  stocks  are  currently  at 
relatively  low  levels  based  on  1995 
NMFS  bottom  trawl  survey  data,  which 
indicated  that  exploitable  biomass  of 
Bristol  Bay  red  king  crab  is  at  about  one- 
fifth  record  levels.  The  red  king  crab 
stock  is  at  its  lowest  level  since  the 
fishery  was  closed  after  the  first  stock 
collapse  in  1983.  In  1994  and  1995, 
Bristol  Bay  was  closed  to  red  long  crab 
fishing  because  the  number  of  female 
red  king  crab  had  declined  below  the 
threshold  of  8.4  miUion  crab.  Under  the 
Fishery  Management  Plan  for  the 
Coimnercial  King  and  Taimer  Crab 
Fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  (Crab  FMP),  the  commercial  red 
king  crab  fishery  is  closed  entirely  when 
a  r^  king  crab  stock  component  is  at  or 
near  the  threshold.  In  addition,  the 
aimual  trawl  siuveys  indicated  little 
prospect  for  incre€ised  recruitment  of 
mature  males  or  females,  and  low 
female  spawning  biomass.  Also,  the  area 
east  of  163"  W.  long,  was  closed  to 
Tanner  crab  fishing  to  minimize  the 
bycatch  of  female  red  king  crab. 

In  view  of  the  decUning  red  king  crab 
stock  and  the  need  to  furdier  protect 
and  conserve  red  king  crab  in  the  Bristol 
Bay  area  of  the  Bering  Sea,  NMFS  issued 
an  emergency  rule  in  1995  (60  FR  4866, 
January  25, 1995),  which  established 
and  closed  the  Red  King  Crab  Savings 
Area  (RKCSA)  tc^all  trawling.  At  its 
September  1995  meeting,  the  Coimcil 
adopted  Amendment  37  to  the  FMP  to 
close  the  RKCSA  from  January  20  to 
March  31  each  year.  In  1996,  NMFS 
closed  the  RKCSA  by  inseason 
adjustment  (60  FR  63451,  December  11, 
1995)  from  January  20  to  March  31, 

1996.  Continued  low  abimdance  of  crab 
stocks  caused  the  Council  to  express 
additional  concerns  about  opening  the 
RKCSA  and  resulted  in  a 
reconunendation  at  the  January  1996 


Council  meeting  for  an  extension  to  the 
1996  inseason  adjustment  to  close  the 
RKCSA  until  June  15, 1996  (61  FR  8889, 
March  6, 1996),  to  filler  protect  red 
king  crab  dining  the  molting  and  mating 
period. 

The  Council  then  notified  the  pubUc 
that  it  intended  to  revisit  the  previous 
action  on  Amendment  37  and  requested 
staff  to  prepare  additional  information 
on  potentid  impacts  of  modifying  the 
closure  time  to  6  months  or  to  a  year- 
roimd  closure.  Based  on  information 
provided  at  its  June  1996  meeting,  the 
Council  recommended  the  following 
expanded  management  measures  imder 
Amendment  37  to  protect  the  declining 
stocks  of  red  king  crab  in  Bristol  B^: 

1.  A  year-round  closure  in  the  RKCSA 
to  directed  fishing  for  groxmdfish  by 
vessels  using  non-pelagic  trawl  gear.  A 
subarea  of  the  RKCSA  between  56"  and 
56"10  N.  lat.  would  open  if  a  guideline 
harvest  level  for  Bristol  Bay  r^  king 
crab  is  established.  A  portion  of  the 
annual  red  king  crab  prohibited  species 
catch  (PSC)  limit  would  be  specified  for 
the  RKCSA  subarea  (RKCSS)  that,  when 
reached,  would  result  in  closure  of  the 
RKCSS  to  vessels  fishing  with  non- 
pelagic  trawl  geai'; 

2.  A  year-round  closiue  to  all  trawling 
in  the  nearshore  waters  of  Bristol  Bay, 
with  the  exception  that  a  portion  of  this 
area,  between  159"  and  160"  W.  long, 
and  between  58"  and  58"43’  N.  lat. 
would  remain  open  to  trawling  during 
the  period  April  1  to  June  15  each  year. 
Existing  regulations  at  §  679.22(a)  would 
be  removed.  These  regulations  authorize 
opening  the  Port  Moller  area  of 
reporting  areas  512  and  516  to  fishing 
for  Pacific  cod  with  trawl  geeu';  and 

3.  Adjustments  to  the  Zone  1  PSC 
limit  for  red  king  crab  taken  in  trawl 
fisheries.  The  PSC  limit  would  be 
specified  annually  based  on  the 
abimdance  and  biomass  of  Bristol  Bay 
red  king  crab. 

Increased  observer  coverage  is 
proposed  on  all  vessels,  including 
vessels  using  pot,  jig,  and  longline  gear, 
fishing  for  groundfish  in  the  RKCSA  and 
on  trawl  vessels  fishing  in  the  seasonal 
open  area  of  the  Bristol  Bay  nearshore 
waters  closure. 

Details  of  and  justification  for  these 
measures  follow: 

RKCSA 

Based  on  NMFS'  survey  data,  the 
1994  abundance  index  for  legal-sized 
male  Bristol  Bay  red  king  crab  was  5.5 
milUon  crab  compared  to  7.3  milUon  in 
1993.  The  abundance  index  for  mature 
female  crab  declined  fr^om  14.2  million 
crab  in  1993  to  7.5  milUon  crab  in  1994. 
The  number  of  mature  female  red  king 
crab  is  below  the  threshold  value  of  8.4 


milUon  crab  estabUshed  pursuant  to  the 
Crab  FMP. 

The  1995  NMFS  trawl  survey 
indicated  reduced  numbers  of  large  red 
king  crab  of  both  sexes  in  Bristol  Bay. 
Ad^tionaUy,  the  abundance  of  mature 
females  was  at  or  below  threshold,  and 
consequently,  no  fishery  was  pennitted 
in  1995.  Survey  indices  of  abundance 
for  juvenile  mdes  and  small  females 
were  the  highest  observed  in  many 
years.  These  crab  represent  the 
cornerstone  of  stock  rebuilding,  as 
protection  of  these  crab  throu^ 
maturity  may  result  in  increased 
spawning  and  recruitment  in  future 
years. 

Analysis  of  crab  distribution  data 
indicates  that  the  RKCSA  provides 
substantial  habitat  for  red  king  crab. 
Various  size-sex-maturity  groups  that 
have  been  vulnerable  to  trawUng  or 
other  commercial  fishing  gear  have  been 
found  in  the  process  of  molting  or  in  a 
soft  shell  condition  from  the  last  week 
of  January  through  the  end  of  June  or 
sometimes  later.  The  timing  of  molting 
for  various  groups  varies  considerably 
firom  year  to  year,  which  indicates  the 
need  for  increased  protection  of  red  king 
crab. 

The  dates  adopted  by  the  Council  in 
September  1995  for  the  RKCSA  closure 
(January  20-March  31)  do  not 
encompass  the  entire  molting  and 
mating  period  of  red  king  crab. 
Additionally,  unobserved  impacts  of 
trawling  on  softshell  crab  may  impact 
crab  rebuilding  and  future  crab  harvests 
by  pot  fisheries.  Therefore,  extended 
duration  of  the  closure  period  provides 
for  increased  protection  of  adult  red 
king  crab  and  their  habitat. 

As  a  result,  at  its  June  1996  meeting, 
the  Council  recommended  a  year-round 
closure  of  the  RKCSA  to  ensure 
conservation  of  the  red  king  crab 
resource  in  the  Bristol  Bay  area  of  the 
Bering  Sea.  NMFS  would  prohibit 
directed  fishing  for  groundfish  by 
vessels  using  trawl  gear,  other  than 
pelagic  trawl  gear,  in  the  RKCSA,  that 
portion  of  the  Bering  Sea  that  is 
bounded  by  a  straight  line  connecting 
the  following  coordinates  in  the  order 
listed  below: 

Latitude  Longitude 

56"00’  N.,  162"00’  W. 

56"00'  N.,  164"00’  W. 

57"00'  N.,  164"00’  W. 

57"00’  N.,  162"00’  W. 

56"00’  N.,  162"00’  W. 

The  Council  also  recommended  that  a 
portion  of  the  above-described  area, 
between  56"00’  N.  lat.  and  56"10’  N.  lat. 
remain  open  to  non-pelagic  trawling  for 
groundfish  if  a  guideline  harvest  level 
for  Bristol  Bay  red  king  crab  is 
estabhshed.  The  RKC^  has  been 
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productive  for  the  rock  sole  fishery,  and 
an  opening  of  the  RKCSS  would  allow 
some  of  the  rock  sole  to  be  haiyested. 
From  1990  through  1994,  the  iRKCSS 
accoimted  for  13  percent  to  35  percent 
of  the  annual  groimdfish  harvest  in  the 
rock  sole  fishery  in  Zone  1.  However, 
the  RKCSS  also  has  accounted  for  a 
relatively  high  percentage  of  the  21one  1 
red  king  crab  bycatch,  ranging  fi‘om  12 
percent  to  47  percent  dtiring  die  same 
period. 

If  the  RKCSS  reopened,  an  amount  of 
the  annual  Zone  1  red  king  crab  PSC 
limit  would  be  specified  for  the  RKCSS 
that,  when  reached,  would  result  in 
closure  of  the  RKCSS  to  vessels  fishing 
with  non-pelagic  trawl  gear.  The 
amount  of  the  Zone  1  red  king  crab  PSC 
limit  specified  for  the  RKCSS  would  be 
equivalent  to  no  more  than  35  percent 
of  the  amount  of  the  red  king  crab  PSC 
limit  apportioned  to  the  rock  sole 
fishery.  Trawl  vessels  fishing  in  the 
RKCSS  would  continue  to  accrue  any 
associated  king  crab  bycatch  against  the 
red  king  crab  bycatch  allowance 
specific  for  the  fishery  the  vessel  is 
participating  in.  The  RKCSS  would  be 
closed  to  vessels  fishing  with  non' 
pelagic  trawl  gear  when  either  the  Zone 
1  red  king  crab  bycatch  limit  is  reached 
or  the  amoimt  of  the  PSC  limit  specified 
for  the  RKCSS  is  reached. 

Determination  of  the  actual  amoimt  of 
the  Zone  1  red  king  crab  bycatch  limit 
for  the  RKCSS  would  be  specified  by 
NMFS,  after  consultation  mth  the 
Council,  and  based  on  the  need  to 
optimize  the  groundfi^  harvest  relative 
to  red  king  crab  bycatch. 

Further  deUdls  on  the  high  fishing 
effort  in  the  RKCSA  and  the  associated 
high  bycatch  of  red  king  crab,  especially 
in  the  rock  sole/other  flatfish  category 
can  be  found  in  the  preamble  to  the 
1995  emergency  rule  (60  FR  4866, 
January  25, 1995). 

Nearshore  Bristol  Bay  Trawl  Closure 

With  the  declining  crab  resource,  the 
Coimcil  is  also  concerned  about  the 
protection  of  juvenile  red  king  crab  and 
critical  rearing  habitat.  Therefore,  the 
Council  recommended  in  addition  to 
the  RKCSA  closure,  that  all  trawling  be 
prohibited  on  a  year-round  basis  in  the 
nearshore  waters  of  Bristol  Bay  in  the 
area  east  of  162°  W.  long.,  which 
essentially  encompasses  all  of  Bristol 
Bay.  Such  a  closure  would  also  benefit 
juvenile  halibut,  seabirds,  marine 
mammals,  and  spawning  herring  stocks. 
The  area  within  3  mi  (4.83  km)  of  shore 
within  Bristol  Bay  has  been  closed  to 
trawling  year-roimd  under  state 
regulations  (5  AAC  39.165)  since  1993. 

The  area  boimded  by  159°00’  to 
160°00’  W.  long,  and  58°00’  to  58°43’  N. 


lat.  would  remain  open  to  trawling 
during  the  period  April  1  to  June  15 
each  year.  Harvest  information  indicates 
that  allowing  trawling  in  this  area  could 
yield  high  catches  of  flatfish  and  low 
bycatch  of  other  species.  The  April  1  to 
Jime  15  time  period  is  proposed  to 
reduce  bycatch  rates  of  halibut,  which 
move  into  the  nearshore  area  in  June. 

Sea  ice  generally  prevents  fishing 
operations  in  nor&em  Bristol  Bay 
before  April  1. 

The  trawl  closure  north  of  58°43’  N. 
lat.  is  proposed  to  reduce  the  potential 
for  high  bycatch  rates  of  Pacific  herring, 
a  proMbited  species  in  the  groundfish 
fisheries.  Increased  bycatch  rates  of 
herring  could  increase  the  potential  for 
reaching  trawl  fishery  bycatch 
allowances  of  herring  and  closure  of  the 
Herring  Savings  Areas  imder  regulations 
at  §  679.21(e)(7)(v).  Increased  bycatch 
rates  of  herring  also  would  precipitate 
public  concern  within  Western  Alaska 
communities  that  rely  on  herring  stocks 
to  support  subsistence  fisheries. 

The  Coimdl  anticipates  that  the  trawl 
closiure  area  designed  to  protect  juvenile 
red  king  crab  habitat  will  maintain  and 
possibly  increase  recruitment  of  red 
king  crab.  Yoimg-of-the-year  red  king 
crab  require  cobble  substrate  or 
epifaimal  life  forms  on  which  to  settle 
and  provide  protection  hum  predators. 
Mu(^  of  this  habitat  is  already  protected 
by  the  Area  512  trawl  closure. 
Additional  habitat  for  age-0  red  king 
crab  has  been  found  to  occur  in  the 
shallow  waters  (<50  m)  of  Area  508,  and 
_  in  the  area  north  of  58°  N.  lat. 

In  addition  to  establishing  the 
nearshore  trawl  closure  euea,  the 
Coimcil  also  recommended  that  NMFS 
remove  regulations  at  §  679.22(a)(l)(ii), 
(a)(2)(ii),  and  (a)(3)  that  allow  trawling 
for  Pacific  cod  in  die  Port  Moller  area. 
The  Port  Moller  exemption  area  for 
trawl  gear  was  established  in  1987  by 
Amendment  10  to  the  FMP.  These 
regulations  originally  provided  an 
opportunity  to  fish  for  Pacific  cod  with 
trawl  gear  in  portions  of  BSAI  reporting 
areas  512  and  516,  provided  that  such 
fishing  was  in  compliance  with  a 
scientific  data  collection  and  monitoring 
program.  A  separate  PSC  limit  of  12,000 
red  king  crab  applied  to  this  area  in  the 
advent  that  trawl  operations  were 
allowed.  Fisheries  for  Pacific  cod 
occurred  within  these  areas  in  1986  to .; 
1990.  Although  these  regulations 
provide  the  authority  to  open  these 
areas,  the  authority  has  not  been 
invoked  since  1990. 

In  light  of  the  current  status  of  red 
king  crab  and  the  fact  that  a  fishery  has 
not  occurred  in  these  areas  in  recent 
years,  the  Council  recommended  that 
these  regulations  be  removed. 


In  addition,  to  maintain  consistency 
with  the  Council’s  intent  for 
implementation  of  Amendment  1  to  the 
Fishery  Management  Plan  for  the 
Scallop  Fishery  off  Alaska  (Scallop 
FMP),  NMFS  ^so  proposes  to  amend 
regulations  at  §  679.62(d).  The  Council 
recommended  Amendment  1  to  the 
Scallop  FMP  in  Jime  of  1995  and  the 
final  rule  implementing  this  amendment 
was  published  on  July  23, 1996  (61  FR 
38099).  Under  section  2.5.5  of  the 
Scallop  FMP,  the  Council  intended  that 
areas  closed  to  vessels  fishing  for 
groimdfish  with  non-pelagic  trawl  gear 
to  protect  red  king  crab  or  red  king  crab 
habitat  would  also  be  closed  to  scallop 
dredging  to  ensure  protection  of  red 
king  crab.  Therefore,  NMFS  is  proposing 
to  amend  regulations  at  §  679.62(d),  to 
include  the  RKCSA  and  the  Nearshore 
Bristol  Bay  Trawl  Closure  area  as  areas 
that  would  also  be  closed  to  scallop 
dredging.  Historical  data  indicate  that 
scallop  fishing  has  not  occurred  in  the 
RKCSA  and  the  Nearshore  Bristol  Bay 
Trawl  Closure  area;  therefore,  operators 
of  scallop  vessels  should  not  be  affected 
by  these  closures. 

Observer  Coverage 

All  vessels,  including  vessels  using 
pot,  jig,  and  longline  gear,  that  fish  for 
groundfish  in  the  RK^A  would  be 
required  to  carry  an  observer  diuing  100 
percent  of  their  fishing  days.  This 
provision  for  increased  observer 
coverage  also  would  apply  to  vessels 
using  non-pelagic  trawl  gear  to  fish  for 
groundfish  in  the  RKCSS  when  this 
subarea  of  the  RKCSA  is  open  to  non- 
pelagic  trawling.  This  increased 
observer  requirement  is  necessary'  to 
ensure  that  operators  of  vessels  using 
pelagic  trawl  gear  adhere  to  the  current 
crab  performance  standard  for  pelagic 
trawl  gear  set  out  at  §  679.7(c)(4)  and  to 
more  fully  monitor  crab  bycatch  in  non- 
pelagic  trawl  and  other  gear  fishing 
operations. 

For  the  same  reason,  the  Coimcil  also 
recommended  100  percent  observer 
coverage  for  trawl  vessels  fishing  for 
groundfish  in  the  area  of  the  Nearshore 
Bristol  Bay  Trawl  Closure  bounded  by 
159°  and  160°  W.  long,  and  58°  and 
58°43’  N.  lat.  when  this  area  is  open  to 
trawUng  fi'om  April  1  to  June  15  each 
year.  The  number  of  vessels  that  may  be 
affected  by  the  requirement  for 
increased  observer  coverage  is  not 
known  and  would  depend  on  the 
current  level  of  observer  coverage  for 
individual  vessels  as  well  as  a  vessel 
operator’s  decision  on  whether  to  fish  in 
the  areas  subject  to  increased  observer 
coverage.  However,  for  those  vessels 
that  would  require  increased  observer 
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coverage,  the  cost  per  vessel  per  day  is 
approximately  $200. 

The  term  “fishing  days”  is  defined  at 
§  679.2  for  purposes  of  observer 
coverage  requirements  and  does  not 
include  days  during  which  a  vessel  only 
delivers  unsorted  codends  to  a 
processor.  Therefore,  catcher  vessels 
used  only  for  this  pmpose  would  be 
exempt  ^m  increased  observer 
coverage  requirements. 

The  proposed  increase  in  observer 
coverage  outlined  above  is  a  supplement 
to  a  previous  proposed  rule  published 
on  August  2, 1996  (61  FR  40353),  that, 
if  approved  by  NMFS,  would  establish 
1997  observer  coverage  levels.  Pending 
their  approval,  NMFS  anticipates  the 
August  2  proposed  rule  will  be  effective 
prior  to  the  effective  date  of  increased 
observer  coverage  requirements 
proposed  imder  this  action. 

Zone  1  PSC  limit 

The  Council  adopted  a  modification 
to  the  200,000  red  king  crab  PSC  limit 
currently  established  for  Zone  1  and 
recommended  that  the  PSC  limit  be 
annually  specified  based  on  the 
population  indicators  of  Bristol  Bay  red 
king  crab  outlined  as  follows: 

a.  When  the  number  of  mature  female 
red  king  crab  is  equal  to  or  below  the 
threshold  number  of  8.4  million  crab,  or 
the  effective  spawning  biomass  (ESB)  is 
less  than  14.5  million  lb  (6,577  mt),  the 
Zone  1  red  king  crab  PSC  limit  would 
be  35,000  crabs; 

b.  When  the  number  of  mature  female 
red  king  crab  is  above  threshold,  and  the 
ESB  is  equal  to  or  greater  than  14.5 
million  lb  (6,577  mt)  but  less  than  55 
million  lb  (24,948  mt),  the  Zone  1  red 
king  crab  PSC  limit  would  be  100,000 
crab;  and 

c.  When  the  number  of  mature  female 
red  king  crab  is  above  threshold,  and  the 
ESB  is  equal  to  or  greater  than  55 
million  lb  (24,948  mt)  the  Zone  1  red 
king  crab  PSC  limit  would  be  200,000 
crab. 

Crab  are  caught  incidentally  during 
harvest  operations  for  groimdfish.  One 
objective  of  the  FMP  is  to  minimize  the 
impact  of  BSAI  groundfish  fisheries  on 
crab  and  other  prohibited  species  while 
providing  for  rational  and  optimal  use 
of  the  region’s  fishery  resource.  All  gear 
types  used  to  catch  groundfish  have 
some  potential  to  catch  crab 
incidentally,  but  most  of  the  crab 
bycatch  occurs  in  trawl  fisheries. 

A  PSC  limit  of  135,000  red  king  crab 
was  established  in  1987  for  the  domestic 
yellowfin  sole/other  flatfish  fishery  in 
Zone  1.  This  PSC  limit  was  based  on  a  . 
negotiated  agreement  between  crab  and 
groimdfish  industry  representatives.  In 
1989,  the  Zone  1  r^  king  crab  PSC  limit 


was  extended  to  the  remaining  trawl 
fisheries  and  increased  to  the  current 
level  of  200,000  crab.  This  PSC  limit  is 
apportioned  among  trawl  fisheries 
during  the  annual  specification  process 
as  fishery  specific  bycatch  allowances. 
When  a  fishery  attains  its  specified 
bycatch  allowance,  Zone  1  is  closed  to 
t^t  fishery. 

The  bycatch  of  red  king  crab  in  BSAI 
groimdfish  fisheries  totaled  48,191  in 
1995,  which  was  down  significantly 
from  a  recent  high  of  281,023  in  1994. 
Most  red  king  crab  bycatch  is  taken  in 
the  trawl  fisheries  (97  percent).  The  rock 
sole/fiathead  sole/“other  flatfish” 
fishery  accounts  for  most  of  the  red  king 
crab  trawl  bycatch.  Approximately  80 
percent  of  the  red  king  crab  bycatch  has 
been  taken  from  the  area  encompassed 
by  the  existinc  crab  protection  ^ne  1. 

The  Council’s  proposed  adjustment  to 
the  red  lung  crab  PSC  limit  is  an  effort 
to  protect  further  the  stocks  of  Bristol 
Bay  red  king  crab  by  limiting  the 
incidental  take  of  tfos  species  when  the 
stock  is  depressed.  The  proposed 
criteria  for  the  annual  specification  of 
the  PSC  limit  were  developed  by  the 
BSAI  Crab  Plan  Team,  based  on  input 
from  the  Council’s  Scientific  and 
Statistical  Committee,  and  use  the 
mature  female  crab  threshold  number 
established  in  the  Crab  FMP  plus  the 
effective  spawning  biomass  annually 
derived  by  NMFS  and  the  Alaska 
Department  of  Fish  and  Game  as  a  basis 
for  establishing  an  annual  red  king  crab 
PSC  limit. 

In  addition  to  the  above,  the  EA/RIR/ 
IRFA  for  Amendment  37  also  includes 
information  on  and  alternatives  for 
bycatch  limits  for  Tanner  and  snow 
crab.  However,  the  Council  made  no 
recommendations,  other  than  the  status 
quo,  on  bycatch  limits  for  Taimer  and 
snow  crab  at  ihis  time.  'The  Council 
indicated  that  action,  other  than  status 
quo,  may  be  taken  in  September  1996. 

If  measures  are  adopted  at  that  time, 
they  would  proceed  as  a  separate  FMP 
amendment. 

Economic  considerations 

Estimates  based  on  the  Bering  Sea 
simulation  model  indicate  that  the 
proposed  management  measures  would 
lead  to  a  slight  decrease  in  the  net 
benefits  to  ^e  Nation  over  the  status 
quo  based  on  both  the  1993  and  1994 
data.  The  approximately  $1.1  million 
decrease  in  net  benefits  (1993  data)  and 
$1.3  million  decrease  in  net  benefits 
(1994  data)  result  in  approximately  a  0.4 
percent  and  a  0.5  percent  decrease  of 
the  net  benefits  to  the  Nation  under 
status  quo  from  1993  and  1994  data, 
respectively.  However,  given  a  certain 
level  of  uncertainty  inherent  in  the  data, 


and  in  the  model  procedures,  these 
predicted  changes  in  net  benefits  to  the 
Nation  are  prol^bly  not  great  enough  to 
indicate  an  actual  change  from  the 
status  quo. 

In  general,  time  area  closures  cause 
shifts  in  groundfish  fishery  effort.  With 
each  additional  bycatch  restriction, 
options  for  the  groundfish  trawl  fleets 
are  reduced  and  these  effort  shifts  could 
increase  the  bycatch  of  other  prohibited 
species.  To  some  extent,  this  situation 
occurred  in  the  rock  sole  trawl  fishery 
as  a  result  of  implementing  the  RKCSA 
^  in  1995  and  1996.  However,  these 
tradeoffs  will  occur  with  aiiy  protection 
closure  that  may  be  implemented. 

Other  proposed  changes  to  the 
regulations 

NMFS  proposes  to  correct  the 
regulations  at  §  679.21(e)(7)(iii)  to 
remove  an  incorrect  reference  to  a  Zone 
2  red  king  crab  PSC  limit.  NMFS  also 
proposes  to  clarify  the  regulations  by 
reananging  regulatory  text.  The 
paragraph  that  closes  the  Chum  Salmon 
Savings  Area  was  originally  placed  in 
the  Prohibited  Species  management 
section  of  regulations  at  §  679.21.  NMFS 
proposes  to  redesignate  this  paragraph 
from  the  Prohibited  Species 
Management  section  at 
§679.21(e)(7)(vi)(A)(l)  to 
§679.22(a)(10),  the  Closure  section.  This 
redesignation  would  simply  move  an 
existing  paragraph  from  one  section  to 
another  more  applicable  section  to 
maintain  consistency  in  the  placement 
of  closure  restrictions. 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  NMFS  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  an  FMP 
amendment  and  regulations.  At  this 
time,  NMFS  heis  not  determined  that  the 
FMP  amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  odier  applicable 
laws.  NMFS,  in  making  that 
determination,  will  take  into  accoimt 
the  data,  views,  and  comments  received 
during  the  comment  period. 

The  Coimcil  prepa^  an  IRFA  as  part 
of  the  RIR,  which  describes  the  impact 
this  proposed  rule  would  have  on  small 
entities,  if  adopted.  Many  trawl  vessels 
and  processors  participating  in  the  BSAI 
groundfish  fishery  could  be  affected  by 
this  proposed  action.  Potentially, 
scallop  vessels  could  also  be  affected  by 
the  closure  areas  in  this  action. 

However,  historical  data  indicate  that 
scallop  vessels  have  not  fished  in  the 
closed  areas;  therefore,  they  are  unlikely 
to  be  affected  by  this  action.  Most 
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catcher  vessels  harvesting  groundfish  off 
Alaska  are  considered  small  entities  and 
would  be  affected  by  the  trawl  closure 
areas.  The  economic  impact  on  small 
entities  that  would  result  from  closures 
could  result  in  a  reduction  in  annual 
gross  revenues  by  more  than  5  percent 
and  would  have  a  signiffcant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  132  catcher  vessels  that 
harvested  groundfish  off  Alaska  in  1993 
are  considered  small  entities.  That  many 
vessels  could  be  affected  by  the  trawl 
closure  areas  and  the  changes  to  the 
Zone  1  red  king  crab  PSC  limits,  based 
on  the  best  available  information.  A 
copy  of  this  analysis  is  available  from 
the  Council  (see  ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

List  of  Subjects  in  50  CFR  Part  679 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  4, 1996. 

N.  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,' 50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq. 

2.  In  §  679.2,  defigtitions  of  the 
“Nearshore  Bristol  Bay  Trawl  Closure 
Area”,  the  “Red  King  Crab  Savings 
Area”,  and  the  “Red  King  Crab  Savings 
Subarea”  are  added  in  alphabetical 
order  to  read  as  follows: 

§679.2  Definitions. 
***** 

Nearshore  Bristol  Bay  Trawl  Closure 
Area  of  the  BSAI  (see  §  679.22(a)(9)) 

*  *  .*1  *  * 

Red  King  Crab  Savings  Area  (RKCSA) 
of  the  BSAI  (see  §  679.22(a)(3)) 

Red  King  Crab  Savings  Subarea 
(RKCSS)  of  the  BSAI  (see 
§679.21(e)(3)(ii)(B)) 
***** 

3.  In  §  679.7,  paragraph  (c)(1)  is 
removed  and  paragraph  (c)(2)  is 
redesignated  as  paragraph  (c)(1), 
paragraph  (c)(3)  is  r^esignated  as 
paragraph  (c)(2)  and  paragraph  (c)(4)  is 
redesignated  as  paragraph  (c)(3). 

4.  In  §  679.21  the  heading  of 
paragraph  (e)(7)(vi)(A)  and  paragraph 
(e)(7)(vi)(A)(2)  are  removed,  paragraph 


(e)(7)(vi)(A)(2)  is  redesignated  as 
paragraph  (e)(7)(vi)(A),  paragraph  ' 
(e)(3)(ii)(B)  is  redesignated  as  paragraph 
(e)(3)(ii)(C),  par^raphs  (e)(l)(i),  (e)(6), 
(e)(7)(ii),  (e)(7)(iii),  are  revised,  and 
paragraph  (e)(3)(ii)(B)  is  added  to  read 
as  follows: 

§  679.21  Prohibited  species  bycatch 
ntanagement. 

***** 

(e)*  **(!)***  (i)  flecf  crab  in 
Zone  1 — ^Tfre  PSC  limit  of  red  king  crab 
caught  by  trawl  vessels  while  engaged 
in  directed  fishing  for  groundfish  in 
Zone  1  during  any  fishing  year  will  be 
specified  annually  by  NMFS,  after 
consultation  with  the  Coimcil,  based  on 
abundance  emd  spawning  biomass  of  red 
king  crab  using  the  criteria  set  out  under 
paragraphs  (e)(l)(i)  (A)  through  (C)  of 
this  section. 

(A)  When  the  number  of  mature 
female  red  king  crab  is  at  or  below  the 
threshold  of  8.4  million  mature  crab  or 
the  effective  spawning  biomass  is  less 
than  or  equal  to  14.5  million  lb  (6,577 
mt),  the  ^ne  1  PSC  limit  will  be  35,000 
red  king  crab. 

(B)  V\men  the  number  of  mature 
female  red  king  crab  is  above  the 
threshold  of  8.4  million  mature  crab  and 
the  effective  spawning  biomass  is  equal 
to  or  greater  than  14.5  but  less  than  55 
million  lb  (24,948  mt),  the  Zone  1  PSC 
limit  will  100,000  red  king  crab. 

(C)  When  the  number  of  mature 
female  red  king  crab  is  above  the 
threshold  of  8.4  million  mature  crab  and 
the  effective  spawning  biomass  is  equal 
to  or  greater  than  55  million  lb,  the  Zone 
1  PSC  limit  will  be  200,000  red  king 
crab. 

***** 

(3)*  •  *  (ii)  *  *  MB)  Red  King  Crab 
Savings  Subarea  (RKCSS).  (1)  The 
RKCSS  is  the  portion  of  the  RKCSA 
between  56°  00’  and  56'  10’  N.  lat. 
Notwithstanding  other  provisions  of  this 
part,  vessels  using  non-pelagic  trawl 
gear  in  the  RKCSS  may  engage  in 
directed  fishing  for  groundfish  in  a 
given  year  if  the  ADF&G  had  established 
a  guideline  harvest  level  the  previous 
year  for  the  red  king  crab  fishery  in  the 
Bristol  Bay  area. 

(2)  When  the  RKCSS  is  open  to 
vessels  fishing  for  groundfish  with  non- 
pelagic  trawl  gear  under  paragraph 
(e)(3)(ii)(B)(l)  of  this  section,  NMFS, 
after  consultation  with  the  Coimcil,  will 
specify  an  amount  of  the  red  king  crab 
bycatch  limit  annually  established 
under  paragraph  (e)(l)(i)  of  this  section 
for  the  RKCSS.  The  amount  of  the  red 
king  crab  bycatch  limit  specified  for  the 
RKCSS  will  not  exceed  an  amount 
equivalent  to  35  percent  of  the  trawl 
bycatch  allowance  specified  for  the  rock 


sole/flathead  sole/“other  flatfish” 
fishery  category  under  this  paragraph 
(e)(3)  and  will  be  based  on  &e  need  to 
optimize  the  groundfish  harvest  relative 
to  red  king  crab  bycatch. 

*  *  .  *  *  * 

(6)  Notification — (i)  General.  NMFS 
will  publish  annually  in  the  Federal 
Regiker  the  annual  red  king  crab  PSC 
limit  and,  if  applicable,  the  amount  of 
this  PSC  limit  specified  for  the  RKCSS, 
the  proposed  and  final  bycatch 
allowances,  seasonal  apportionments 
thereof,  and  the  manner  in  which 
seasonal  apportionments  of  nontrawl 
fishery  bycatch  allowances  will  be 
managed,  as  required  under  this 
paragraph  (e). 

(ii)  Public  comment.  Public  comment 
will  be  accepted  by  NMFS  on  the 
proposed  annual  red  king  crab  PSC  limit 
and,  if  applicable,  the  amount  of  this 
PSC  limit  specified  for  the  RKCSS,  the 
proposed  and  final  bycatch  allowances, 
seasonal  apportionments  thereof,  and 
the  manner  in  which  seasonal 
apportionments  of  nontrawl  fishery 
bycatch  allowances  will  be  managed,  for 
a  period  of  30  days  from  the  date  of 
publication  in  the  Federal  Register. 

(7)  •  *  • 

(ii)  Red  king  crab  or  C.  bairdi  Tanner 
crab.  Zone  1,  closure.  (A)  General. 
Except  as  provided  in  paragraph  (e)(7)(i) 
of  this  section,  if,  during  the  fishing 
year,  the  Regional  Director  determines 
that  U.S.  fishing  vessels  participating  in 
any  of  the  fishery  categories  listed  in 
paragraphs  (e)(3)(iv)(B)  through  (F)  of 
this  section  will  catch  the  Zone  1 
bycatch  allowance,  or  ^asonal 
apportionment  thereof,  of  red  king  crab 
or  C.  bairdi  Tanner  crab  specified  for 
that  fishery  category  under  paragraph 
(e)(3)  of  this  section,  NMFS  will  publish 
in  the  Federal  Register  the  closure  of 
Zone  1,  including  the  RKCSS,  to 
directed  fishing  for  each  species  and/or 
species  group  in  that  fishery  category  for 
the  remainder  of  the  year  or  for  the 
remainder  of  the  season. 

(B)  RKCSS.  If  during  the  fishing  year 
the  Regional  Director  determines  that 
the  amount  of  the  red  king  crab  PSC 
limit  that  is  specified  for  &e  RKCSS 
under  §  679.21(e)(3)(ii)(B)  of  this  section 
will  be  caught,  NMFS  will  publish  in 
the  Federal  Register  the  closure  of  the 
RKCSS  to  directed  fishing  for 
groundfish  with  non-pelagic  trawl  gear 
for  the  remainder  of  the  year. 

(iii)  C.  bairdi  Tanner  crab.  Zone  2, 
closure.  Except  as  provided  in 
paragraph  (e)(7)(i)  of  this  section,  if, 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  participating  in  any  of  the 
fishery  categories  listed  in  paragraphs 
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(e)(3)(iv)(B)  through  (F)  of  this  section 
wiH  catch  the  Zone  2  bycatch 
allowance,  or  seasonal  apportionment 
thereof,  of  C.  bairdi  Tanner  crab 
specified  for  that  fishery  category  under 
paragraph  (e)(3)  of  this  section,  NMFS 
will  publish  in  the  Federal  Register  the 
closure  of  Zone  2  to  directed  fishing  for 
each  species  and/or  species  group  in 
that  fishery  category  for  the  remainder 
of  the  year  or  for  the  remainder  of  the 
season. 

***** 

5.  In  §  679.22,  pamgraphs  (a)(1),  (a)(2), 
and  (aK3)  are  revised  and  paragraphs 
(a)(9)  and  (a)(10)  are  added  to  read  as 
follows: 

§679.22  Closures. 

(a)  *  *  * 

(1)  Zone  1  (512)  closure  to  trawl  gear. 
No  fishing  with  trawl  gear  is  allowed  at 
any  time  in  reporting  Area  512  of  Zone 
1  in  the  Bering  Sea  subarea. 

(2)  Zone  1  (516)  closure  to  trawl  gear. 
No  fishing  with  trawl  gear  is  allowed  at 
any  time  in  reporting  Area  516  of  Zone 
1  in  the  Bering  Sea  Subarea  during  the 
period  March  15  through  June  15. 

(3)  Red  King  Crab  Savings  Area. 
Directed  fishing  for  groimdfish  by 
vessels  using  trawl  gear  other  tlum 
pelagic  trawl  gear  is  prohibited  at  all 
times,  except  as  provided  at 

§  679.21(e)(3)(ii)(B)  of  this  section,  in 
that  part  of  the  Bering  Sea  subarea 
defined  by  straight  lines  connecting  the 
following  coordinates,  in  the  order 
listed: 

Latitude  Longitude 

56“00’  N.,  162*00’  W. 


56*00’  N.,  164*00’  W. 

57*00’  N.,  164*00’  W, 

57*00’  N.,  162*00’  W. 

56*00’  N.,  162*00’  W. 

*  *  *  *  *  . 

(9)  Nearshore  Bristol  Bay  Trawl 
Closure.  Directed  fishing  for  groundfish 
by  vessels  using  trawl  gear  in  Bristol 
Bay.  as  describe  in  the  ciurent  edition 
of  NOAA  chart  16006,  is  closed  at  all 
times  in  the  area  east  of  162*00’  W. 
long.,  except  that  the  area  boimded  by 
a  straight  line  connecting  the  following 
coordinates  in  the  order  listed  below  is 
open  to  trawling  from  1200  hours  (A.l.t.) 
April  1  to  1200  hours  (A.l.t)  June  15  of 
each  year: 

Latitude  Longitude 

58*00’N.,  160*00’W. 

58*43’N.,  160*00’W. 

58*43’N.,  159*00’W. 

58*00’N..  159*00’W. 

58*00’N..  160*00’W. 

(10)  Trawling  is  prohibited  from 
August  1  through  August  31  in  the 
Chum  Salmon  Savings  area  defined  at 
§679.2l(e)(7)(vi)(B). 
***** 

6.  The  proposed  rule  published  at  60 
FR  40380,  August  2, 1996,  proposing  to 
amend  50  CFR  part  679,  is  forther 
proposed  to  be  amended  by  adding 
paragraphs  (c)(l)(viii)  and  (c)(l)(ix)  to 
§679.50  to  read  as  follows: 

§  679.50  Groundfish  Observer  Program 
applicable  through  December  31, 1997. 
***** 

(c)*  *  * 

(1)  *  *  * 

(viii)  Red  King  Crab  Savings  Area.  (A) 
Any  catcher/processor  or  catcher  vessel 


used  to  fish  for  groundfish  in  the  Red 
King  Crab  Savings  area  must  carry  a 
NMFS-certified  observer  during  100 
percent  of  its  fishing  days  in  which  the 
vessel  uses  pelagic  trawl  gear,  pot,  jig, 
or  longline  gear. 

(B)  Any  catcher/processor  or  catcher 
vessel  used  to  fish  for  groundfish  in  the 
Red  King  Crab  Savings  Subarea  and 
subject  to  this  subarea  being  open  to 
vessels  fishing  for  groimdfish  with  non- 
pelagic  trawl  gear  under 
§  679.21(e)(3)(ii)(B)  of  this  part,  must 
cany’  a  NMFS-certified  observer  during 
100  p>ercent  of  its  fishing  days  in  which 
the  vessel  uses  non-pelagic  trawl  gear. 

(ix)  Nearshore  Bristol  Bay  Trawl 
Closure.  Any  catcher/processor  or 
catcher  vessel  used  to  fish  for 
groundfish  in  the  Nearshore  Bristol  Bay 
Trawl  Closure  area  must  carry  a  NMFS- 
certified  observer  during  100  percent  of 
its  fishing  days  in  which  the  vessel  uses 
trawl  gear. 

***** 

7.  In  §  679.62,  paragraph  (d)  is  revised 
to  read  as  follows: 

§679.62  General  limitations. 
***** 

(d)  Closed  areas.  It  is  unlawful  for  any 
person  to  dredge  for  scallops  in  any 
Federal  waters  ofi  Alaska  that  are  closed 
to  fishing  with  trawl  gear  or  non-pelagic 
trawl  gear  under 

§679.22(a)(l)(i).  (a)(2)(i),  (a)(3).  (a)(4), 
(a)(6).  (a)(7),  (a)(9).  and  (b). 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

September  6, 1996. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  these  information  collections 
are  best  assiued  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  D.C.  20503  and  to 
Department  Clearance  Officer,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7630.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-6204  or  (202)  720- 
6746. 

•  Rural  Utilities  Service  ' 

Title:  7  CFR 1789,  Use  of  Consultants 
Funded  by  Borrowers. 

Summary:  Section  18(c)  of  the  RE  Act 
(7  U.S.C.  918(c))  authorizes  RUS  to  use 
consultants  voluntarily  funded  by 
borrowers  for  financial,  legal, 
engineering,  and  other  technical 
services.  The  consultants  may  be  used 
to  facilitate  timely  action  on 
applications  by  borrowers  for  financial 
assistance  and  for  approvals  required  by 
RUS  pursuant  to  the  terms  of 
outstanding  loan  or  security  instruments 
or  otherwise. 

Need  and  Use  of  the  Information:  The 
information  will  1^  used  by  RUS  to 
determine  whether  it  is  appropriate  to 
use  a  consultant  voluntarily  funded  by 
the  borrower  to  expedite  a  particular 
borrower  application. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions. 


Number  of  Respondents:  6. 

Frequency  of  Responses:  Reporting: 

On  occasion. 

Total  Burden  Hours:  12. 

•  Food  Safety  and  Inspection  Service 

Title:  Pathogen  Reduction;  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  Systems. 

Summary:  FSIS  is  establishing 
requirements  applicable  to  meat  and 
poulfty  establishments  designed  to 
reduce  the  occupance  and  numbers  of 
pathogenic  microorganisms  on  meat  and 
poultry  products,  reduce  the  incidence 
of  foodbome  illness  associated  with  the 
consumption  of  those  products,  and 
provide  a  new  firamework  for 
modernization  of  the  current  system  of 
meat  and  poultry  inspection. 

Need  and  Use  of  the  Information:  The 
HACCP  process  will  help  reduce  or 
eliminate  the  presence  of  pathogenic 
microorganisms  in  meat  and  poultry 
products. 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  9,079. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Daily. 

Total  Burden  Hours:  7,904,222. 

•  Forest  Service 

Title:  State  and  Private  Forestry 
Accomplishment  Reporting. 

Summary:  USDA  Forest  Service 
through  its  State  and  Private  Forestry 
Branch  conducts  a  number  of 
cooperative  programs  within  State 
agencies.  These  cooperative  programs  in 
Forest  Management,  Watershed 
Management,  Insect  and  Disease 
Control,  Forest  Fire  Control,  Rural 
Community  Fire  Protection,  and 
Resource  Conservation  and 
Development  operate  in  all  50  states, 
Guam,  Puerto  Rico  and  the  Virgin 
Islands. 

Need  and  Use  of  the  Information: 
Information  is  utilized  for  management 
reviews  and  audits  of  grant  recipients 
and  to  determine  that  funds  are  being 
expended  in  a  non-discriminatory 
manner. 

Description  of  Responden  ts:  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  53. 

Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  524. 


•  Farm  Service  Agency 

Title:  Annual  Certification 
Requirements  (7  CFR  Parts  12  and  718), 
Assignment  of  Payments  (7  CFR  Part 
1404,  and  Power  of  Attorney  7  CFR  Part 
720)— Addendum  II. 

Summary:  These  are  new 
requirements  enactqd  under  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996. 

Need  and  use  of  the  Information:  The 
information  is  needed  in  order  for  the 
county  and  state  committee  to 
determine  benefits  available  to  the 
producer(s). 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  1,400,250. 

Frequency  of  Responses:  Reporting: 

On  occasion. 

Total  Burden  Hours:  2,779,710. 

•  Food  and  Consumer  Service 

Title:  7  CFR  Part  220— School 
Breakfast  Program. 

Summary:  The  School  Breakfast 
Program  provides  for  the  appropriation 
of  “such  sums  as  are  necessary  to  enable 
the  Secretary  of  Agriculture  to  carry  out 
a  program  to  assist  in  initiating, 
maintaining  or  expanding  nonprofit 
breakfast  programs  in  all  schools  which 
make  application  for  assistance  and 
agree  to  carry  out  a  nonprofit  breakfast 
program  in  accordance  with  this  Act.” 

Need  and  Use  of  the  Information: 
Serious  legal  and  accountability 
questions  would  be  raised  if  this 
collection  was  not  conducted. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government; 

Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  Federal  Government 

Number  of  Respondents:  66,272. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  Monthly; 
Quarterly;  Semi-annually;  Annually; 
Daily. 

Total  Burden  Hours:  3,667,170. 

•  Food  and  Consumer  Service 

Title:  7  CFR  Part  210— National 
School  Lunch  Program. 

Summary:  The  National  School  Lunch 
Program  provides  for  safeguarding  the 
health  and  well-being  of  the  Nation’s 
children  and  to  encourage  the  domestic 
consumption  of  nutritious  agricultural 
commodities  and  other  food,  by 
assisting  the  States  in  providing  an 
adequate  supply  of  fo<^  and  other 
facilities  for  the  establishment. 
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maintenance,  operation  ,  and  expansion 
of  nonprofit  school  lunch  programs. 

Need  and  Use  of  the  Information: 
Serious  legal  and  accountability 
questions  would  be  raised  if  the 
collection  of  information  was  not 
collected. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government; 

Individuals  or  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  Federal  Government. 

Number  of  Respondents:  114,169. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Monthly;  ^mi-amiually;  Annually; 
Biennially;  Daily. 

Total  Burden  Hours:  9,136,382. 

•  Animal  and  Plant  Health  Inspection 
Service 

Title:  National  Animal  Health 
Monitoring  System  (NAHMS). 

Summary:  Data  will  be  collected  from 
individuals  and  organizations  involved 
in  the  dairy,  beef,  poultry,  aquaculture, 
sheep,  and  equine  industries,  as  well  as 
from  individuals  or  groups  with 
knowledge  of  the  scope,  causes,  and 
public  health  and/or  economic 
consequences  of  new  and  emerging 
animal  health  issues. 

Need  and  Use  of  the  Information:  The 
information  collected  will  be  used  to 
identify  baseline  trends;  to  determine 
risks  and  consequences  of  new  and 
emerging  animal  health  issues;  and  to 
determine  the  economic  consequences 
of  animal  diseases  management  and 
environmental  practices. 

Description  of  Respondents:  Farms; 
State,  Local,  or  Tribal  Government. 

Number  of  Respondents:  7,240, 

Frequency  of  Responses:  Reporting: 

On  occasion;  Monthly;  Quarterly. 

Total  Burden  Hours:  5,280. 

•  Agricultural  Marketing  Service 

Title:  Reporting  and  Record  Keeping 
Requirements  under  Regulations  (other 
than  Rules  of  Practice)  Under  the 
Perishable  Agricultural  Commodities 
Act,  1930. 

Summary:  The  Perishable 
Agricultural  Commodities  Act 
establishes  a  code  of  fair  trading 
practices  covering  the  marketing  of  fresh 
and  frozen  fruits  and  vegetables.  It 
protects  growers,  shippers,  and 
distributors  by  prohibiting  unfair 
practices. 

Need  and  Use  of  the  Information:  The 
Perishable  Agricultural  Commodities 
Act  requires  nearly  all  commission 
merchants,  dealers,  and  brokers  buying 
or  selling  fruits  and/or  vegetables  in 
interstate  or  foreign  commerce  to  be 
licensed.  The  information  collected  is 
used  to  administer  licensing  provisions 
under  the  Act. 


Description  of  Respondents:  Business 
or  other  for-proht;  Individuals  or 
households;  Farms; 

Number  of  Respondents:  15,550. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Annually. 

Total  Burden  Hours:  118,476. 

•  Forest  Service 

Title:  Visitor  Permit  and  Visitor 
Registration  Card 

Summary:  The  visitor  permit  is  used 
only  where  public  use  levels  must  be 
managed  to  prevent  resource  damage, 
preserve  quality  of  the  experience,  for 
public  safety.  The  visitor  registration 
card  is  for  use  as  mandated  by 
management  plans. 

Nee^  and  Use  of  the  Information:  Not 
having  the  permit  and  registration  card 
could  cause  overuse  and  site 
deterioration  in  some  environmentally 
sensitive  areas.  Not  having  the 
registration  card  would  mean  special 
studies  to  collect  use  data  or 
management  decisions  based  on  little 
data. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  329,000. 

Frequency  of  Responses:  Reporting: 

On  occasion. 

Total  Burden  Hours:  16,500. 

•  National  Agricultural  Statistics 
Service 

Title:  1997  Census  of  Agriculture 

Summary:  The  Census  of  Agriculture 
is  conducted  every  5  years.  It  covers  all 
agricultural  operations  in  each  state,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  U.S.  Virgin  Islands  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  that  meet  the  farm  definition. 
Detailed  benchmark  data  are  provided 
every  5  years  for  the  agricultural  sector 
of  the  economy. 

Need  and  Use  of  the  Information:  The 
Census  of  Agriculture  provides  the  only 
source  of  periodic,  comparable,  detailed 
county  data  descriptive  of  the  structure 
of  the  agricultural  production  sectors  of 
the  United  States  and  its  territories. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  3,586,880. 

Frequency  of  Responses:  Reporting: 
Every  5  years. 

Total  Burden  Hours:  1,319,438. 

Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 

(FR  Doc.  96-23402  Filed  9-11-96;  8:45  am) 
BHJJNQ  CODE  3410-D-M 


Agricultural  Marketing  Service 

[OA-e3-06] 

Milk  for  Manufacturing  Purposes  and 
Its  Production  and  Processing; 
Requirements  Recommended  for 
Adoption  by  State  Regulatory 
Agencies 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  document  amends  the 
recommended  manufacturing  milk 
requirements  (Recommended 
Requirements)  by  reducing  the 
maximum  allowable  bacterial  estimate 
and  somatic  cell  count  in  producer  herd 
milk  and  by  reducing  the  maximum 
allowable  bacterial  estimate  in 
commingled  milk.  In  addition,  this 
amendment  modifies  the  follow-up 
procedures  when  producer  herd  milk 
exceeds  the  maximum  allowable 
bacterial  estimate.  The  amendment  to 
reduce  somatic  cell  count  and  bacterial 
estimate  was  initiated  at  the  request  of 
the  National  Association  of  State 
Departments  of  Agriculture  (NASDA) 
and  was  developed  in  cooperation  with 
NASDA,  dairy  trade  associations,  and 
producer  groups. 

EFFECTIVE  DATE:  November  12, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roland  S.  Golden,  Dairy  Products 
Marketing  Specialist,  Dairy 
Standardization  Branch,  USDA/ AMS/ 
Dairy  Division,  Room  2750-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
(202)720-7473. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Agricultural  Marketing 
Act  of  1946,  as  amended  (7  U.S.C.  1621- 
1627),  the  U.S.  Department  of 
Agriculture  maintains  a  set  of  model 
regulations  relating  to  quality  and 
sanitation  requirements  for  the 
production  and  processing  of 
manufacturing  grade  milk.  These 
Recommended  Requirements  are 
available  for  adoption  by  the  various 
States.  The  purpose  of  the  model 
requirements  is  to  promote,  through 
State  adoption  and  enforcement, 
uniformity  in  State  dairy  laws  and 
regulations  relating  to  manufacturing 
grade  milk. 

On  July  22, 1992,  the  Dairy  Division 
of  NASDA  passed  a  resolution 
recommending  that  certain  milk  quality 
requirements  be  tightened.  The  Dairy 
Division  of  NASDA  requested  that  the 
maximum  allowable  bacterial  estimate 
in  producer  herd  milk  be  reduced  from 
1,000,000  per  ml.  to  500,000  per  ml.  and 
that  the  maximum  allowable  somatic 
cell  count  in  producer  herd  milk  be 
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reduced  bom  1,000,000  per  ml.  to 
750,000  per  ml.  (The  changes  for 
somatic  cell  count  only  apply  to  milk 
from  cows,  not  milk  from  goats.)  The 
Dairy  Division  of  NASDA  also  requested 
that  the  maximum  allowable  bacterial 
estimate  in  commingled  milk  be 
reduced  from  3,000,000  per  ml.  to 
1,000,000  per  ml. 

Their  desire  to  have  these  changes 
were  further  reinforced  in  a  resolution 
passed  on  July  18, 1994.  In  this 
resolution,  the  Dairy  Division  of 
NASDA  requested  ^at  USDA  expedite 
the  printing  of  this  amendment. 

In  addition,  certain  State  regulatory 
agencies  have  requested  modifrcations 
to  the  follow-up  procedures  when 
producer  herd  milk  exceeds  the 
maximiun  allowable  bacterial  estimate. 
Changes  are  made  that  increase 
uniformity  with  producer  herd  milk 
bacteria  and  somatic  cell  follow-up 
procedures.  This  modified  follow-up 
program  is  more  adaptable  to  computer- 
based  recordkeeping. 

In  order  to  align  the  bacterial  estimate 
and  somatic  cell  count  requirements 
contained  in  the  Recommended 
Requirements  with  the  resolution 
passed  by  NASDA,  USDA  is  amending 
this  document  as  follows: 

1.  Reduce  the  maximum  somatic  cell 
count  permitted  in  producer  herd  milk 
(no  change  for  goat  milk).  The  number 
of  leukocytes  (somatic  cells)  present  in 
milk  increases  as  a  result  of  mammary 
gland  infection  (ma.stitis)  and  provides 
information  regarding  the  health  of  the 
dairy  herd.  The  National  Mastitis 
Council  (NMC)  is  an  organization  that 
promotes  research  and  provides 
educational  materials  to  help  dairy 
producers  reduce  the  incidence  of 
mastitis  and  thus  enhance  milk  quality. 
In  their  publication  entitled  Current 
Concepts  of  Bovine  Mastitis  *,  the  NMC 
states  that  “Presence  of  more  than 
500,000  leukocytes  per  milliliter  of 
mixed  herd  milk  suggests  a  significant 
incidence  of  mastitis  in  a  given  herd.” 
Changes  in  the  Recommended 
Requirements  will  reduce  the  maximum 
somatic  cell  count  permitted  in 
producer  herd  milk  (cows  milk  only) 
from  1,000,000  to  750,000  per  ml. 
Through  effective  herd  management, 
many  dairy  farmers  have  reduced  the 
number  of  somatic  cells  well  below  this 
maximum  limit.  Since  the  number  of 
somatic  cells  found  in  milk  produced 
from  healthy  goats  is  normally  higher 
than  the  number  found  in  cows  milk. 


'  R.W.  Brown,  Current  Concepts  of  Bovine 
Mastitis,  Washington:  National  Mastitis  Council, 
1965,  pp.  30-34. 


similar  reductions  have  not  been  made 
for  goat  milk. 

2.  Delete  the  laboratory  screening  tests 
for  somatic  cells  in  producer  herd  milk 
samples  (no  change  for  goat  milk).  The 
California  Mastitis  Test  (CMT)  and  the 
Wisconsin  Mastitis  Test  (WMT)  were 
used  as  screening  tests  for  somatic  cells. 
These  screening  tests  are  accurate  for 
samples  containing  1,000,000  or  more 
somatic  cells  per  ml.  Since  this  action 
reduces  maximum  somatic  cell  count  to 
750,000  per  ml.,  the  CMT  and  WMT 
tests  are  not  accurate  enough  to  screen 
cow  milk  at  the  reduced  level.  Since  the 
maximum  somatic  cell  count  for  goat 
milk  remains  at  1,000,000  per  ml.,  the 
CMT  and  WMT  tests  may  continue  to  be 
used  to  screen  goat  milk.  This 
amendment  identifies  those  tests  that 
may  be  used  for  somatic  cell  counting 
and  makes  provisions  for  additional 
methods  that  may  later  be  added  to  the 
latest  edition  of  “Standard  Methods  for 
the  Examination  of  Dairy  Products.” 

3.  Reduce  the  maximum  bacterial 
estimate  permitted  in  producer  herd 
milk.  The  number  of  bacteria  present  in 
milk  increases  when  the  equipment  and 
utensils  used  to  collect  and  store  the 
milk  are  improperly  cleaned  and 
sanitized.  Ihis  number  increases 
rapidly  in  milk  that  is  not  cooled 
promptly  or  is  not  maintained  at 
refrigerated  temperatures  throughout 
storage.  Enhanced  milk  quality  can  be 
attained  when  dairy  equipment  is 
properly  cleaned  and  sanitized,  and 
when  milk  is  promptly  cooled  and 
stored  at  refrigerated  temperatures. 
Improvements  in  sanitation  practices 
and  milk  cooling  equipment  has 
resulted  in  enhanced  milk  quality. 
Changes  in  the  Recommended 
Requirements  reduce  the  maximum 

’  permissible  bacteria  count  in  producer 
herd  milk  from  1,000,000  to  500,000  per 
ml. 

4.  Modify  the  follow-up  procedures 
when  producer  herd  milk  exceeds  the 
maximum  allowable  bacterial  estimate. 
Changes  have  been  made  that  modify 
the  follow-up  procedures  when 
producer  herd  milk  exceeds  the 
maximmn  permitted  bacterial  estimate. 
These  changes  now  require  dairy  plant 
personnel  to  notify  the  appropriate  State 
regulatory  authority  when  two  of  the 
last  four  consecutive  bacterial  estimates 
exceed  the  maximum  permitted.  The 
State  regulatory  authority  would  then 
send  a  written  warning  letter  to  the 
producer.  After  3  days  but  within  21 
days,  an  additional  sample  of  herd  milk 
is  tested.  If  this  sample  also  exceeds  the 
maximum  permitted,  that  producer’s 
herd  milk  is  excluded  from  the  market 
until  satisfactory  compliance  is 
obtained. 


These  changes  increase  uniformity 
with  producer  herd  milk  bacteria  and 
somatic  cell  follow-up  procedures  and 
provide  greater  adaptability  to 
computer-based  recordkeeping. 

5.  Reduce  the  maximum  permitted 
bacterial  estimate  in  commingled  milk. 
Commingled  milk  is  the  combined  milk 
firom  more  than  one  producer. 
Reductions  in  the  maximum  bacterial 
estimate  for  producer  herd  milk  should 
result  in  improved  commingled  milk 
quality.  Changes  in  the  Recommended 
Requirements  are  made  to  reflect  this 
improved  milk  quality  by  reducing  the 
maximum  permissible  bacterial  estimate 
in  commingled  milk  from  3,000,000  to 
1,000,000  per  ml. 

6.  In  order  to  provide  consistency 
throughout  the  Recommended 
Requirements,  changes  in  terminology 
and  formatting  have  been  made.  The 
amendment:  (a)  Revises  the  definitions 
for  “acceptable  milk”  and  “probational 
milk”  by  deleting  the  reference  to 
bacteria)  estimate;  (b)  revises  the 
requirements  for  “excluded  milk”  by 
incorporating  provisions  for  milk  with  a 
history  of  excessive  bacteria  counts;  (c) 
revises  the  terms  of  quality  testing  of 
milk  from  producers  by  including 
bacterial  requirements;  and  (d)  instructs 
dairy  plant  management  to  provide  field 
assistance  to  farmers  concerning 
excessive  bacteria  counts. 

Public  Comment 

On  October  6, 1994,  the  Department 
published  (59  FR  50894)  a  notice  of 
intent  to  amend  the  “Milk  for 
Manufacturing  Purposes  and  Its 
Production  and  Processing; 
Recommended  Requirements  for 
Adoption  by  State  Regulatory 
Agencies.”  The  public  comment  period 
closed  December  5, 1994.  Comments 
were  received  from  52  commenters:  27 
manufacturing  grade  milk  producers,  12 
dairy  plant  personnel,  6  State  regulatory 
agencies,  2  private  individuals,  1 
national  dairy  trade  associations,  1 
national  association  representing  State 
regulatory  agencies,  1  veterinary 
association,  1  national  goat  association, 
1  goat  research  center,  1  county 
commissioner  office,  and  1  State  dairy 
association. 

Discussion  of  Comments 

1.  Fifteen  Commenters  Stated  That 
Current  Somatic  Cell  Counts  Do  Not 
Pose  a  Public  Health  Hazard 

Milk  is  defined  in  21  CFR  131.110  as 
“*  *  *  the  lacteal  secretion,  practically 
free  from  colostrum,  obtained  by  the 
complete  milking  of  one  or  more 
healthy  cows.”  Somatic  cell  levels  in 
some  milking  herds  (cattle)  have  been 
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maintained  at  or  below  200,000.  These 
levels  indicate  a  healthy  milking  herd. 
Research  by  the  National  Mastitis 
Council  (NMC)  states  somatic  cell  levels 
above  500,000  generally  indicate  the 
presence  of  mastitis  in  the  milking  herd. 
Mastitis  is  caused  by  an  infection  of  the 
milk-producing  tissue  in  the  udder. 

Somatic  cell  counts  are  a  measure  of 
the  health  of  the  lactating  dairy  animal 
and  provide  an  indirect  measure  of  the 
public  health  safety  of  the  raw  milk.  The 
level  at  which  somatic  cells  pose  a 
public  health  hazard  is  not  Imown. 

While  the  previous  level  of  1,000,000 
somatic  cells  per  ml.  is  not  considered 
to  be  a  public  health  concern,  a  lower 
level  is  readily  obtainable  and  improves 
the  milk  production  of  the  dairy  cow 
and  the  quality  of  the  dairy  products. 

2.  Fourteen  Commenters  Felt  That  Milk 
Containing  1,000,000  Somatic  Cells 
Does  Not  Affect  Product  Quality 

Research  published  by  National 
Mastitis  Council  ^  and  the  Journal  of 
Dairy  Science^  has  shown  that  milk 
protein  content  and  cheese  yield  are 
reduced  as  somatic  cell  coimts  increase. 
Studies  in  these  two  publications  also 
showed  a  corresponding  increase  in  the 
frequency  of  quality  defects  in  Cheddar 
cheese  with  somatic  cell  counts  over 
500,000.  Research  indicates  that  higher 
somatic  ceil  counts  affect  product 
quality. 

3.  Twenty-Seven  Commenters  Expressed 
Concern  That  the  Reduction  in  the 
Somatic  Cell  Count  Requirement  Would 
Cost  the  Producer  More  for  Rejected 
Milk,  Medication  Costs  and  Veterinarian 
Fees 

The  effort  to  lower  somatic  cell  levels 
in  a  dairy  herd  is  primarily  one  of 
management,  not  cost.  Some 
management  practices  which  have  been 
found  effective  in  reducing  somatic  cell 
count  include: 

— proper  nutrition 

— ^maintaining  a  clean  and  safe  housing 
and  milking  environment 
— proper  udder  preparation  prior  to 
milking 

— post-milking  teat  dipping 
— maintenance,  cleaning  and  sanitizing 
of  milking  ec^uipment 
— a  regular  individual  cow  monitoring 
program  which  includes  dry  cow 
treatment. 

Better  management  will  reduce  the 
cost  of  medication,  veterinarian  fees, 


J  “Udder  Topics”,  National  Mastitis  Council 
Newsletter,  Volume  17,  No.  4,  August  1994. 

^  R.).  Verdi,  O.M.  Barbano,  Journal  of  Dairy 
Science,  “Effect  of  coagulants,  somatic  cell 
enzymes,  and  extracellular  bacterial  enzymes  on 
plasminogen  activation”,  American  Dairy  Science 
Association,  March  1991,  v.  74  (3)  p.  772-782. 


and  rejected  milk  and  will  increase 
production  because  overall  herd  health 
will  improve.  In  addition,  lower  somatic 
cell  counts  can  also  translate  into  price 
incentives  for  the  dairy  producer  from 
the  buyer  of  the  milk.  While  there  may 
be  added  costs  to  maintain  a  dairy 
herd’s  somatic  cell  count  below  750,00 
per  ml.,  an  increase  in  production  and 
price  incentives  should  more  than  offset 
the  additional  expense. 

4.  Eleven  Commenters  Expressed 
Dissatisfaction  With  the  Same  Somatic 
Cell  Count  Regulations  for 
Manufacturing  Grade  Mlk  as  Are 
Required  for  Higher-Priced  Grade  A 
Milk 

The  definition  of  milk  in  21  CFR 
131.110  does  not  distinguish  between 
different  grades  of  milk.  It  requires  that 
all  milk  offered  for  sale  must  be 
obtained  from  “*  *  *  the  milking  of 
one  or  more  healthy  cows.”  Somatic  cell 
counts  are  one  measure  of  the  health 
status  of  a  lactating  dairy  animal.  A 
healthy  cow  should  be  the  basis  for  the 
production  of  all  grades  of  milk. 

Somatic  cell  levels  of  1,000,000  for  a 
dairy  herd  indicate  production  of  milk 
is  originating  from  onp  or  more  animals 
with  mastitis. 

Somatic  cell  levels  in  international 
markets  for  products  which  use 
manufacturing  grade  milk  influence  our 
ability  to  effectively  compete.  The 
International  Dairy  Federation  (IDF) 
published  information  from  23 
countries  ^  which  showed  the  average 
dairy  herd  somatic  cell  count  at  less 
than  500,000  per  ml.  In  order  to  have 
access  to  these  international  markets,  it 
will  be  necessary  for  the  United  States 
dairy  industry  to  establish  somatic  cell 
counts  which,  through  effective  dairy 
herd  management,  are  readily 
attainable. 

5.  Four  Commenters  Felt  That  Extremely 
Cold  Weather  Results  in  Increased 
Incidence  of  Mastitis 

The  increase  in  somatic  cell  counts 
tends  to  increase  under  any  type  of 
stress,  including  environmental  stress. 
Temperature  extremes,  both  hot  and 
cold,  may  increase  somatic  cell  counts. 
Cold  weather  conditions  require 
adequate  housing  for  the  milking  herd 
and  an  increased  management  focus  on 
environmental  cleanliness.  Freezing  of 
teat  ends  caused  by  cold  weather  and 
injury  to  teat  ends  caused  by  close 
confinement  need  special  management 
attention.  Inadequate  housing  and  lack 
of  attention  to  the  special  needs  of  the 


‘'“Mastitis  Cell  Count  Data”,  Newsletters  of  the 
International  Dairy  Federation  No.  134,  Mastitis 
Newsletter  18,  April  1993. 


dairy  herd  during  cold  weather  periods 
can  result  in  increased  incidence  of 
mastitis. 

6.  One  Commenter  Suggested  the 
Reduction  in  the  Bacteria  Count  for 
Producer  Herd  Milk  Be  Reduced  to 
750,000  per  ml..  Instead  of 500,000  per 
ml. 

The  Department  feels  that  a  bacterial 
level  of  500,000  p>er  ml.  is  representative 
of  the  manufacturing  milk  produced 
today  utilizing  good  management 
practices,  adequate  milking  equipment, 
and  proper  cooling  of  the  milk  at  the 
farm.  A  single  failure  to  maintain 
bacterial  levels  below  500,000  per  ml. 
will  not  result  in  regulatory  action 
against  a  producer.  Only  after  bacterial 
counts  exceed  500,000  per  ml.  for  three 
of  the  last  five  samples,  does  the 
regulatory  agency  begin  action  to 
exclude  that  milk  from  the  market.  This 
approach  allows  the  dairy  producer 
time  to  trouble  shoot  the  problem  and 
begin  corrective  action. 

7.  Three  Commenters  Recommdhded 
that  the  Implementation  of  These 
Revisions  be  Delayed 

Twenty-three  States  have  already 
established  State  laws  to  meet  the 
bacterial  and  somatic  cell  levels 
proposed  in  this  amendment.  The 
Department  imderstands  that  those 
States  that  have  not  already  approved 
these  changes  will  need  some  time  to 
modify  their  rules,  regulations.  State 
laws  and  testing  procedures  (somatic 
cell  count).  Time  will  also  be  required 
by  State  regulatory  agencies  and  the 
dairy  industry  to  become  familiar  with 
the  new  requirements.  Some  dairy 
producers  may  need  time  to  adapt  their 
management  practices  to  these  new 
levels.  For  these  reasons,  the 
Department  has  selected  the  effective 
date  for  the  amended  manufacturing 
milk  requirements  to  be  60  days  after 
publication  in  the  Federal  Register. 

8.  Three  Commenters  Expressed 
Concern  that  if  this  Amendment  is  put 
into  Effect,  State  Laws  will  have  Tighter 
Requirements  than  USDA  in  the 
Approved  Plant  Program 

The  USDA  approved  plant  program  is 
a  voluntary  plant  inspection  program 
that  establishes  minimum  standards  in 
order  for  a  plant  to  qualify.  The  changes 
made  in  this  action  affect  the 
recommended  requirements  that  state 
regulatory  agencies  utilize  to  regulate 
manufacturing  grade  raw  milk.  This 
action  will  improve  the  quality  of 
manufacturing  grade  milk  throughout 
the  country  and  result  in  milk  quality 
which  exceeds  the  requirements  for 
voluntary  USDA-approved  plants.  Once 
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the  dairy  industry  adapts  to  this  new 
level,  the  Department  may  initiate 
similar  changes  in  the  USDA-approved 
plant  program. 

9.  One  Commenter  Suggested  that  the 
Specific  Testing  Protocols  for  Bacteria 
were  not  Listed  in  Section  Cl  1(c)  of  the 
Proposed  Amendment 

An  inadvertent  error  was  made  in  the 
printing  of  the  notice  of  intent  to  amend 
the  recommended  requirements.  This 
action  has  corrected  that  printing  error. 

10.  One  Commenter  Suggested  that  the 
Direct  Microscopic  Clump  Count  be 
Deleted  as  a  Method  to  Determine 
Bacterial  Estimate 

The  direct  microscopic  clump  count 
is  officially  recognized  and  published  in 
Standard  Methods  for  the  Examination 
of  Dairy  Products,  16th  Edition.’  As 
such,  it  is  an^cceptable  test  for 
evaluating  the  bacterial  count  along 
with  all  other  tests  listed  in  Section 
C4(b). 

11.  One  Commenter  Bequested  that  all 
States  Adopt  the  Current  Recommended 
Manufacturing  Milk  Requirements 

The  USDA  Recommended 
Manufacturing  Milk  Requirements  were 
established  as  minimum  standards  for 
adoption  by  States.  The  Department  and 
the  National  Association  of  State 
Departments  of  Agriculture  (NASDA) 
encourages  all  States  with 
manufacturing  grade  milk  production 
and/or  processing  to  adopt  these 
requirements  into  State  law  or 
regulation.  There  has  been  good 
cooperation  in  State  adoption  of  past 
changes  in  the  manufacturing  milk 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Recommended 
Requirements  which  were  published  in 
the  Federal  Register  issued  April  7, 
1972  (37  FR  7046)  and  amended  August 
27, 1985  (50  FR  34726)  and  May  6. 1993 
(58  FR  86)  are  amended  as  follows: 

1.  Sec.  B2.  is  amended  by  revising 
paragraphs  (n)  and  (o)  to  read  as 
follows: 

It  it  It  it  * 

(n)  Acceptable  milk.  Milk  that 
qualifies  under  sec.  C2.  as  to  sight  and 
(^or  and  that  is  classified  No.  1  or  No. 

2  for  sediment  content  (sec.  C3.). 

(o)  Probational  milk.  Milk  classified 
No.  3  for  sediment  content  that  may  be 
accepted  by  plants  for  not  over  10  days 
(sec.  C3.). 

***** 


^  Standard  Methods  For  The  Examination  Of 
Dairy  Products,  16th  Edition,  1992,  published  by 
American  Public  Health  Association,  1015  Fifteenth 
Street,  NW,  Washington,  DC  20005. 


2.  Sec.  C4.  is  revised  to  read  as 
follows: 

Sec.  C4.  Bacterial  estimate 
classification 

(a)  A  laboratory  examination  to 
determine  the  bacterial  estimate  shall  be 
made  on  each  producer’s  milk  at  least 
once  each  month  at  irregular  intervals. 
Samples  shall  be  analyzed  at  a 
laboratory  approved  by  the  State 
regulato]^  agency. 

(b)  Milk  shall  be  tested  for  bacterial 
estimate  by  using  one  of  the  following 
methods  or  by  any  other  method 
approved  by  “Standard  Methods  for  the 
Examination  of  Dairy  Products’’: 

(1)  Direct  microscopic  clump  count 

(2)  Standard  plate  count 

(3)  Plate  loop  count 

(4)  Pectin  gel  plate  coimt 

(5)  Petrifilm"™  aerobic  coimt 

(6)  Spiral  plate  count 

(7)  Hydrophobic  grid  membrane  filter 
coimt 

(8)  Impedance/conductance  count 

(c)  Whenever  the  bacterial  estimate 
indicates  the  presence  of  more  than 
500,000  bacteria  per  ml.,  the  following 
procedures  shall  be  applied: 

(1)  The  producer  shall  be  notified 
with  a  warning  of  the  excessive  bacterial 
estimate. 

(2)  Whenever  two  of  the  last  four 
consecutive  bacterial  estimates  exceed 
500,000  per  ml.,  the  appropriate 
regulatory  authority  shall  be  notified 
and  a  written  warning  notice  given  to 
the  producer.  The  notice  shall  be  in 
effect  so  long  as  two  of  the  last  four 
consecutive  samples  exceed  500,000  per 
ml. 

(d)  An  additional  sample  shall  be 
taken  after  a  lapse  of  3  days  but  within 
21  days  of  the  notice  required  in 
paragraph  (c)(2)  of  this  section.  If  this 
sample  also  exceeds  500,000  per  ml., 
subsequent  milkings  shall  be  excluded 
from  the  market  until  satisfactory 
compliance  is  obtained.  Shipment  may 
be  resumed  and  a  temporary  status 
assigned  to  the  producer  by  the 
appropriate  State  regulatory  agency 
when  an  additional  sample  of  herd  milk 
is  tested  and  found  satisfactory.  The 
producer  shall  be  assigned  a  full 
reinstatement  status  when  three  out  of 
four  consecutive  bacterial  estimates  do 
not  exceed  500,000  per  ml.  The  samples 
shall  be  taken  at  a  rate  of  not  more  than 
two  per  week  on  separate  days  within 

a  3-week  period. 

3.  Sec.  C7.  is  amended  by  revising 
paragraphs  (a),  (c)  and  (d)  to  read  as 
follows: 

Sec.  C7.  Excluded  milk 

A  plant  shall  not  accept  milk  from  a 
producer  if: 


(a)  The  producer’s  initial  milk 
shipment  to  a  plant  is  classified  as  No. 

3  for  sediment  content; 

(b)  *  *  * 

(c)  Three  of  the  last  five  milk  samples 
have  exceeded  the  maximum  bacterial 
estimate  of  500,000  per  ml.  (sec.  C4.); 

(d)  Three  of  the  last  five  milk  samples 
have  exceeded  the  maximum  somatic 
cell  count  level  of  750,000  per  ml. 
(1,000,000  per  ml.  for  goat  milk)  (sec. 
Cll.); 

A  *  *  *  '  * 

4.  Sec.  C8.  is  amended  by:  revising 
paragraph  (a)(l)(i),  adding  a  new 
paragraph  (a)(l)(ii),  and  r^esignating 
present  paragraphs  (a)(l)(ii)  and  (iii)  as 

(a) (l)(iii)  and  (iv);  revising  paragraph 

(b) (l)(i),  adding  a  new  paragraph 
(b)(l)(ii),  and  redesignating  present 
paragraphs  (b)(l)(ii)  and  (iii)  as  (b)(l)(iii) 
and  (iv);  and  revising  paragraph  (b)(3)(i), 
adding  a  new  paragraph  (b)(3Kii)>and 
redesignating  present  paragraphs 
(b)(3)(ii),  (iii),  and  (iv)  as  (b)(3)(iii),  (iv) 
and  (v)  as  follows: 

Scic.  C8.  Quality  testing  of  milk  from 
producers 

New  Producers. 

(1)  *  *  * 

(1)  “Acceptable  milk”  (sec.  C2.  and 
C3.); 

(ii)  Bacterial  estimate  (sec.  C4.); 

(iii)  Somatic  cell  count  (sec.  Cll.); 
and 

(iv)  Drug  residue  level  (sec.  Cl2.). 

(2)  *  *  * 

(b)  Transfer  producers. 

(1)  *  *  * 

(1)  “Acceptable  milk”  (sec.  C2.  and 
C3.); 

(ii)  Bacterial  estimate  (sec.  C4.); 

(iii)  Somatic  cell  count  (sec.  Cll.); 
and 

(iv)  Drug  residue  level  (sec.  C12.). 

(2)  *  *  * 

(3)  *  *  * 

(i)  The  milk  is  currently  classified 
"acceptable”  for  sediment; 

(ii)  Three  of  the  last  five  consecutive 
milk  samples  do  not  exceed  the 
maximum  bacterial  estimate; 

(iii)  Three  of  the  last  five  consecutive 
milk  samples  do  not  exceed  the 
maximum  somatic  cell  count  level 
requirements; 

(iv)  The  last  shipment  of  milk 
received  from  the  producer  by  the 
former  plant  did  not  test  positive  for 
drug  residue;  and 

(v)  Milk  shipments  currently  are  not 
excluded  firom  the  market  due  to  a 
positive  drug  residue  test. 
***** 

5.  Sec.  CIO.  is  revised  to  read  as 
follows: 
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Sec.  CIO.  Field  service 

A  representative  of  the  plant  shall 
arrange  to  promptly  visit  the  farm  of 
each  producer  whose  milk  tests  positive 
for  dnig  residue,  exceeds  the  maximum 
somatic  cell  count  level,  exceeds  the 
maximum  bacterial  estimate,  or  does  not 
meet  the  requirements  for  acceptable 
milk.  The  purpose  of  the  visit  shall  be 
to  inspect  the  milking  equipment  and 
facilities,  to  offer  assistance  to  improve 
the  quality  of  the  producer’s  milk,  and 
eliminate  any  potential  cause  of  drug 
residue.  A  representative  of  the  plant 
should  routinely  visit  each  producer  as 
often  as  necessary  to  assist  and 
encourage  the  production  of  high 
quality  milk. 

6.  Sw.  Cll.  is  revised  to  read  as 
follows: 

(a)  A  laboratory  examination  to 
determine  the  level  of  somatic  cells 
shall  be  made  on  each  producer’s  milk 
at  least  four  times  in  each  6-month 
period  at  irregular  intervals.  Samples 
shall  be  analyzed  at  a  laboratory 
approved  by  the  State  regulatory  agency. 

(b)  A  screening  test  may  be  conducted 
on  goat  herd  milk.  When  a  goat  herd 
screening  sample  exceeds  either  of  the 
following  screening  test  results,  a 
confirmatory  test  shall  be  conducted. 

(1)  California  Mastitis  Test — Weak 
Positive  (CMT  1). 

(2)  Wisconsin  Mastitis  Test — ^WMT 
value  of  18  mm. 

(c)  Milk  shall  be  tested  for  somatic 
cell  content  by  using  one  of  the 
following  procedures  (confirmatory  test 
for  somatic  cells  in  goat  milk): 

(1)  Direct  Microscopic  Somatic  Cell 
Count  (Single  Strip  Pitxediue).  Pyronin 
Y-Methyl  green  stain  or  “New  York’’ 
modification  shall  be  used  for  goat  milk. 

(2)  Electronic  Somatic  Cell  Count. 

(3)  Flow  Cytometry /Opto-Electronic 
Somatic  Cell  Count. 

(4)  Membrane  Filter  DNA  Somatic 
Cell  Count. 

(d)  The  results  of  the  confirmatory  test 
on  goat  milk  for  somatic  cells  shall  be 
the  official  results. 

(e)  Whenever  the  official  test  indicates 
the  presence  of  more  than  750,000 
somatic  cells  per  ml.  (1,000,000  somatic 
cell  per  ml.  for  goat  milk),  the  following 
procedures  shall  be  applied: 

(1)  The  producer  shall  be  notified 
with  a  warning  of  the  excessive  somatic 
cell  count. 

(2)  Whenever  two  of  the  last  four 
consecutive  somatic  cell  counts  exceed 
750,000  per  ml.  (1,000,000  per  ml.  for 
goat  milk),  the  appropriate  regulatory 
authority  shall  be  notified  and  a  vcnitten 
warning  notice  given  to  the  producer. 
The  notice  shall  be  in  effect  so  long  as 
two  of  the  last  four  consecutive  samples 


exceed  750,000  per  ml.  (1,000,000  per 
ml.  for  goat  milk). 

(f)  An  additional  sample  shall  be 
taken  after  a  lapse- of  3  days  but  within 
21  days  of  the  notice  required  in 
paragraph  (e)  (2)  of  this  section.  If  this 
sample  also  exceeds  750,000  per  ml. 
(1,000,000  per  ml.  tor  goat  milk), 
subsequent  milkings  shall  be  excluded 
from  the  market  until  satisfactory 
compliance  is  obtained.  Shipment  may 
be  resinned  and  a  temporary  status 
assigned  to  the  producer  by  the 
appropriate  State  regulatory  agenc:y 
when  an  additional  sample  of  herd  milk 
is  tested  and  found  satisfactory.  The 
producer  shall  be  assigned  a  full 
reinstatement  status  when  three  out  of 
four  consecutive  somatic  c:ell  count  tests 
do  not  exceed  750,000  per  ml. 

(1,000,000  per  ml.  for  goat  milk).  The 
samples  shall  be  taken  at  a  rate  of  not 
more  than  two  per  week  on  separate 
days  within  a  3-week  period. 

7.  Sec.  El  .8  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

Sec.  El  .8  Raw  Product  Storage. 

(a)  *  *  * 

(b)  The  bacteriological  estimate  of 
commingled  milk  in  storage  tanks  shall 
be  1  million  per  ml.  or  lower. 

Authority:  7  U.S.C.  1621-1627. 

Dated:  September  6, 1996. 

Lon  Hatamiya, 

Administrator. 

IFR  Doc.  96-23319  Filed  9-11-96;  8:45  am] 
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Forest  Service 

Oil  and  Gas  Leasing  Anaiysis;  Heiena 
&  Deeriodge  National  Forests,  MT 

Ckiunties:  Lewis  and  Clark,  Powell, 
Jei^erson,  Broadwater,  and  Meagher. 
State:  Montana. 

AGENCIES:  Forest  Service,  USDA  & 
Bureau  of  Land  Management,  USDI. 
ACTION:  Intent  to  prepare  a  supplement 
to  the  Final  Environmental  Impact 
Statement  (FEIS)  for  the  Helena 
National  Forest  and  Elkhom  Portion  of 
the  Deeriodge  National  Forest  Oil  and 
Gas  Leasing  Analysis. 

SUMMARY:  USDA  Forest  Servic»  and 
USDI  Bureau  of  Land  Management  will 
prepare  a  supplement  to  the  FEIS  to 
disclose  the  potential  cumulative 
impac:ts  of  oil  and  gas  leasing  and  other 
reasonably  foreseeable  projects  that 
have  arisen  sinc%  the  FEIS  was 
completed  in  April,  1995.  A  year 
elapsed  between  completion  of  the  FEIS 
ancl  publication  of  the  Record  of 
Decision  (ROD),  and  new  project 
proposals  had  arisen  in  the  interim.  The 


cumulative  effects  of  these  reasonably 
foreseeable  projects  have  not  been  fully 
disclosed,  lliis  information  will  be 
added  to  previous  information  for  the 
decision  makers  as  they  reconsider  their 
decisions.  The  area  covered  by  this 
supplement  includes  National  Forest 
and  split  estate  lands  with  Federal 
mineral  ownership  within  the  Helena 
National  Forest  and  the  Elkhom 
Mountains  portion  of  the  Deeriodge 
National  Forest. 

The  original  Notice  of  Intent  to 
prepare  an  Environmental  Statement 
was  published  in  the  Federal  Register, 
December  1, 1992,  Volume  57,  No.  231 
page  55900.  An  amendment  to  this 
Notice  of  Intent  was  published  in  the 
Federal  Register,  August  19, 1993, 
volume  58,  No.  159  page  44159.  The 
Record  of  Decision  was  signed  on 
Febmary  12, 1996  by  Forest  Supervisor 
Thomas  J.  Clifford;  and  February  14, 
1996  by  BLM  State  Director  Larry  E. 
Hamilton.  The  Notice  of  availability  of 
the  Oil  &  Gas  leasing  decisions  for  the 
Helena  Forest  and  Elkhom  Mountain 
portions  of  the  Deeriodge  National 
Forest  was  filed  March  5, 1996.  This 
decision  was  appealed  through  both  the 
Forest  Service  and  Bureau  of  Land 
Management  administrative  appeals 
processes.  The  BLM  filed  a  motion  for 
remand  on  June  27, 1996  and  the  BLM 
decisions  were  set  aside  by 
Administrative  Judge  John  H.  Kelly  on 
July  9, 1996.  Acting  Helena  Forest 
Supervisor  Jim  Guest  withdrew  the 
Forest  Service  decisions  on  July  30, 
1996.  This  will  allow  the  potential 
ciunulative  impacts  of  oil  and  gas 
leasing  and  other  reasonably  foreseeable 
projects  that  have  arisen  since  the  FEIS 
was  published  to  be  analyzed  and 
considered. 

The  purpose  of  the  project  remains 
the  same  as  stated  in  Ae  1995  FEIS.  The 
Forest  Service  will  decide  which  lands 
are  available  for  lease  and  what 
mitigating  stipulations  apply  for  oil  and 
gas  exploration  and  development.  The 
Forest  Service  proposes  to  make  minor 
modifications  from  the  preferred 
alternative  displayed  in  the  Fehmai^  14, 
1996  decision.  The  modifications 
include  increasing  the  administratively 
unavailable  acres  in  the  Tenmile  area 
(Helena  municipal  water  supply)  and 
increasing  the  No  Surface  Occupancy 
acres  within  the  Black  Mountain  area. 
These  changes  are  proposed  following 
discussions  with  appellants  as  part  of 
the  administrative  appeals  process. 
Other  Than  the  above,  issues  and 
alternatives  remain  the  same  as 
di.<iclosed  in  the  1995  FEIS. 

No  additional  scoping  to  identify 
issues  and  concerns  is  planned  prior  to 
the  release  of  the  supplement  to  the 
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Environmental  Impact  Statement. 
However,  the  Forest  Service  and  Bureau 
of  Land  Management  woidd  like  to 
receive  information  relating  to  possible 
changed  conditions  that  may  affect 
leasing  decisions  and  were  not 
considered  during  the  analysis 
disclosed  in  the  original  document. 

The  agencies  are  aware  of  the 
following  reasonably  foreseeable 
proposals  and  projects  which  may  affect 
the  area  under  consideration  for  leasing. 

Mining/hline  Reclamation 

—Diamond  Hill  T7N,  RlW 
—Santa  Fe  Gkild  T6N,  R2-3N 
— Charter  Oak  Rehabilitation,  T9N,  R7W 
— ^Vosberg  Reclamation  T7N,  RlW 

Vegetation  Manipulation 

— ^Poorman  T13N,  R7-8N 
— ^North  Elkhoms  T8-9N,  R2W 
—Bull  Sweats  T11-12N,  R1-2W 
— ^Jericho  Salvage  T8N,  R6W 
Elkhom  Travel  Plan  T6-9N,  RlE,  Rl— 

3W 

Tizer/Park  Lake  Exchange  T8N,  R5W; 
T7N,  R2W 

DATE:  Written  comments  and 
suggestions  on  new  circumstances,  or 
new  information  relevant  to 
environmental  concerns  with  a  bearing 
on  this  proposed  project,  or  its  impacts, 
should  be  received  by  no  later  than 
October  15, 1996.  A  Draft  Supplement  is 
scheduled  for  release  in  November, 

1996.  A  Final  Supplement  to  the  EIS  is 
scheduled  for  release  in  February,  1997. 
ADDRESSES:  Submit  written  comments 
and  suggestions  to  Forest  Supervisor, 
Helena  National  Forest,  2880  Skyway 
Drive,  Helena,  Mt.  59601. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tom  Andersen,  Helena  National  Forest, 
2880  Skyway  Drive,  Helena,  Mt.  59601; 
phone  (406)  449-5201  ext  277. 
SUPPLEMENTARY  INFORMATION:  The  Forest 
Supervisor  for  the  Helena  National 
Forest  has  been  assigned  the  task  of 
completing  the  Supplement.  The 
responsible  officials  who  will  make  the 
leasing  decisions  are:  Thomas  J. 

Clifford,  Forest  Supervisor,  Helena 
National  Forest,  2880  Skyway  Drive, 
Helena,  Mt.  59601;  and  Larry  E. 

Hamilton,  State  Director,  USDI-Bureau  - 
of  Land  Management,  Montana  State 
Office,  222  North  32nd  Street,  PO  Box 
36800,  Billings,  Mt  59107-6800. 

They  will  decide  on  this  proposal 
after  considering  comments,  responses, 
and  environmental  consequences  , 
discussed  in  the  FEIS  (released  March  4, 
1996),  information  contained  in  this 
Supplement,  (scheduled  for  release 
January,  1997)  and  applicable  laws, 
regulations,  and  policies.  The  decision, 
rationale  for  the  decision,  and  responses 


to  comments  received,  will  be 
documented  in  the  FEIS  supplement, 
and  in  a  Record  of  Decision  (ROD). 

The  comment  period  on  the  draft 
supplement  will  be  45  days  from  the 
date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  and  Bureau  of 
Land  Management  believe,  at  this  early 
stage,  it  is  important  to  give  reviewers 
notice  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  supplements  must 
structure  their  participation  on  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer’s  position  and 
contentions.  Vermont  Yankee  Power 
Corp.  V.  NRDC,  435  U.S.  519.553  (1978). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  supplement 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  supplement  may 
be  waived  or  dismissed  by  the  courts. 
City  of  Angoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wilson 
Heritages,  Inc.  v.  Harris,  490  F.  Suppl 
1334, 1338  (E.D.Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objectives  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  ffie  final 
supplement. 

TO  assist  the  Forest  Service  and 
Bureau  of  Land  Management  in 
identifying  and  considering  concerns  on 
the  proposed  action,  comments  on  the 
draft  supplement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  of  the 
draft  supplement.  Comments  may  also 
address  the  adequacy  of  the  draft 
supplement.  Reviewers  may  wish  to 
refer  to  the  Council  of  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  August  21, 1996. 

James  E.  Guest, 

Acting  Forest  Supervisor,  Helena  National 
Forest. 

(FR  Doc.  96-23337  Filed  9-11-96;  8:45  ami 
BILUNQ  CODE  3410-11-M 


Grain  Inspection,  Packers  and 
Stockyat^s  Administration 

Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  section  302  of  the  ^(^ers  and 


Stockyards  Act  (7  U.S.C.  202),  it  was 
ascertained  that  the  livestock  markets 
named  below  were  stockyards  as 
defined  by  section  302  (a).  Notice  was 
given  to  the  stockyard  owners  and  to  the 
public  as  required  by  section  302  (b),  by 
posting  notices  at  the  stockyards  on  the 
dates  specified  below,  that  the 
stockyards  were  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  ammided  (7 
U.S.C.  181  et  seq.). 


Facility  number,  name, 
and  location  of  stockya^ 

Date  of  posting 

AR-171 — Roden’s  Auction 
Service,  OeQueen,  Ar¬ 
kansas. 

May  1,1996.  . 

FL-137— Hidden  Creek 
Auction,  Jacksonville, 
Florida. 

July  25, 1996. 

NC-160 — Boone  Stock- 
yard,  Inc.,  Boone,  North 
Carolina. 

August  22, 1989. 

NC-169 — North  Carolina 
Horse  Auction, 

May  9, 1996. 

Goktston,  North  Carolina. 

NC-171— Foothills  Uve- 
stock  Auction,  Inc.,  Cliff- 
side,  North  Carolina. 

August  2,  1996. 

MD-119-Kob’s  Sale 

Bam,  Woodsboro,  Mary¬ 
land. 

June  3, 1996. 

OH-150— Smokey  Lane 
Stables,  Inc., 

Sugarcreek,  Ohio. 

July  22,  1996. 

OH-151 — Producers  Live¬ 
stock  Association,  GaF 
lipolis,  Ohio. 

June  12,  1996. 

TX-345— Giddings  Live¬ 
stock  Commission  Co., 
Giddings,  Texas. 

July  9,  1996. 

Done  at  Washington,  D.C,  this  4th  day  of 
September  1996. 

Daniel  L.  Van  Ackeren, 

Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Programs. 

(FR  Doc.  96-23307  Filed  9-11-96;  8:45  ami 
BILUNQ  CODE  3410-20-P 


Natural  Reaources  Conservation 
Service 

Upper  Tioga  River  Watershed, 
Pennsylvania;  Notice  of  Intent  To 
Deauthorize  Federal  Funding 

AQB4CY:  USDA — Natural  Resources 
Conservation  Service. 
summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566,  and  die  Natural 
Resources  Conservation  Service 
(formerly  Soil  Conservation  Service) 
Guidelines  (7  CFR  part  622);  the  Natural 
Resources  Conservation  Service 
(formerly  the  Soil  Conservation  Service) 
gives  notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Upper  Tioga 


48126 


Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Notices 


River  Watershed  project,  Tioga  County, 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  L.  Oertly,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Suite  340,  One  Credit  Union  Place, 
Harrisburg,  Pennsylvania  17110-2993, 
telephone  (717)  782-2202. 
SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  Janet  L. 
Oertly,  State  Conservationist,  that  the 
proposed  Avorks  of  improvement  for  the 
Upper  Tioga  River  Watershed  project 
will  not  be  installed.  The  sponsoring 
local  organizations  have  concurred  in 
this  determination  and  agree  that 
Federal  funding  should  be  deauthorized 
for  the  project.  Information  regarding 
this  determination  may  be  obtained 
from  Janet  L.  Oertly,  State 
Conservationist,  at  the  above  address 
and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally-assisted  programs  and  projects 
is  applicable) 

Dated:  September  4, 1996. 

Janet  L.  Oertly, 

State  Conservationist. 

[FR  Doc.  96-23379  Filed  9-11-96;  8:45  am) 
BILUNQ  CCOE  3410-ie-M 


COMMISSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Notice 

September  9, 1996. 

DATE  AND  TIME:  Friday,  September  20, 
1996,  8:00  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 
624  9th  .Street  NW,  Room  540, 
Washington,  DC  20425. 

status: 

Agenda 

l.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  July  Meeting 

m.  Announcements 

rv.  Staff  Director’s  Report 

V.  “Equal  Educational  Opportunity 

Project  Series:  Volume  I”  Report 

VI.  State  Advisory  Conunittee  Report 
The  Impact  of  the  City  of  Richmond 

V.  f.A.  Croson  Decision  Upon 
Minority  and  Female  Business 
Programs  in  Selected  Cities  in  Ohio. 
Vn.  State  Advisory  Committee 
Appointments  for  District  of 
Columbia,  Maryland,  Michigan, 


Nevada,  New  York,  Washington, 
and  California  (interim) 

Vin.  Future  Agenda  Items 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Communications,  (202)  376-8312. 
Miguel  A.  Sapp, 

Parliamentarian. 

[FR  Doc.  96-23450  Filed  9-9-96;  4:24  pm) 
BIUJNQ  CODE  SSSS-OI-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-428-602] 

Brass  Sheet  and  Strip  (BSS)  From 
Germany;  Antidumping  Duty 
Administrative  Review;  Extension  of 
Time  Limit  for  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  antidumping  duty  administrative 
review. 


SUMMARY:  The  Department  of  Coiffmerce 
(the  Department)  is  extending  the  time 
limit  of  the  hnal  results  of  this 
antidumping  duty  administrative  review 
of  BSS  from  Germany.  The  review 
covers  the  period  March  1, 1994  through 
February  28, 1995. 

EFFECTIVE  DATE:  September  12, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Killiam  or  John  Kugelman, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-2704  or 
482-0649,  respectively. 

SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit, 
the  Department  is  extending  the  time 
limit  for  the  completion  of  the  final 
results  imtil  September  17, 1996,  in 
accordance  with  Section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act. 
(See  Memorandum  to  the  file.) 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)(iv)  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C. 
1675(A)(3)(a)). 

Dated:  September  5, 1996. 

Roland  L.  MacDonald, 

Acting  Deputy  Assistant  Secretary, 
Enforcement  Group  III. 

[FR  Doc.  96-23395  Filed  9-11-96;  8:45  ami 
BH.IJNQ  CODE  SSIO-OS-P 


IA-683-8151 

Certain  Welded  Stainless  Steel  Pipe 
from  Taiwan,  Antidumping  Duty 
Administrative  Review;  Time  Limit 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limit. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
third  administrative  review  of  the 
antidumping  duty  order  on  welded 
stainless  steel  pipe  from  Taiwan.  The 
review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States,  Ta  Chen  Stainless 
Pipe  Company,  Ltd.,  and  the  period 
December  1, 1994  through  November 
30, 1995. 

EFFECTIVE  DATE:  September  12, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  James  at  (202)  482-5222  or 
John  Kugelman  at  (202)  482-0649,  AD/ 
CVD  Enforcement  Office  Eight,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  time  limits  mandated 
by  section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  of  1994,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  until  December  30, 1996.  See 
Memorandum  from  Joseph  A.  Spetrini 
to  Robert  S.  LaRussa,  on  file  in  Room  B- 
099  of  the  Main  Commerce  Building. 
The  deadline  for  the  final  results  of  this 
review  will  continue  to  be  120  days 
after  publication  of  the  preliminary 
results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended. 

Dated:  September  2, 1996. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  III. 

[FR  Doc.  96-23396  Filed  9-11-96;  8:45  am] 
BILUNO  CODE  3510-D8-M 
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RIN  0625.XX08 

Announcement  of  Best  Global 
Practices  Award 

AGENCY:  International  Trade 
Administration,  Commerce. 
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ACTION:  Notice. 


SUMMARY:  This  Notice  announces  the 
implementation  of  the  Best  Global 
Practices  Award  by  the  International 
Trade  Administration  (ITA)  of  the 
Department  of  Commerce  to  recognize 
the  programs  and  practices  of  U.S. 
companies  that  have  exhibited 
extraordinary  leadership  and 
accomplishment  in  corporate 
citizenship  in  overseas  activities.  This 
notice  sets  forth  the  criteria  for  the 
award,  who  may  apply,  how  companies 
may  apply,  the  procedures  by  which  the 
Secretary  of  Commerce  will  decide  on 
who  will  receive  the  award,  and  the 
expected  timetable. 

OATES:  The  closing  date  for  applications 
is  October  11, 1996.  The  Department  of 
Commerce  expects  to  announce  the 
winner  or  winners  of  the  award  in  the 
fall  of  1996. 

ADDRESSES:  Request  for  Applications: 
Application  forms  will  be  available  from 
ITA  starting  on  the  day  this  notice  is 
published.  To  obtain  a  copy  of  the 
application  form  please  telephone  (202) 
482-4501,  or  facsimile  (202)  482-1999 
(these  are  not  toll  free  niunbers);  or  send 
a  written  request  with  two  self- 
addressed  mailing  labels  to  the  Office  of 
Export  Promotion  Coordination, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Room  2003,  Washington,  D.C.  20230. 

You  may  call  1-800-USA-TRADE  and 
follow  the  voice  prompt  to  have  the 
application  faxed  directly  to  you.  You 
also  may  go  to  the  International  Trade 
Administration  Internet  Home  Page 
http://www.ita.doc.gov/itahome.html, 
click  on  Best  Global  Practices  and  down 
load  the  application  form.  You  can  use 
any  of  these  methods  to  access  sample 
codes  of  conduct  donated  by 
international  companies  and 
organizations  interested  in  furthering  « 
good  corporate  citizenship  worldwide. 
Only  one  copy  of  the  application  form 
will  be  provided  to  each  organization 
requesting  it,  hut  it  may  be  reproduced 
by  the  requester.  An  original  and  two 
copies  of  the  application  and 
supplemental  material  are  to  be  sent  to 
the  Office  of  Export  Promotion 
Coordination,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Room  2003,  Washington, 
D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Bowie,  Deputy  Director,  Office 
of  Export  Promotion  Coordination,  tel. 
(202)  482-4501.  This  is  not  a  toll-free 
number. 


SUPPLEMENTARY  INFORMATION:  On  May 
26, 1995,  President  Clinton  announced 
the  adoption  of  Model  Principles  for 
U.S.  firms  in  their  overseas  operations, 
as  follows: 

Model  Business  Principles 

Recognizing  the  positive  role  of  U.S. 
business  in  upholding  and  promoting 
adherence  to  universal  standards  of 
human  rights,  the  Administration 
encourages  all  businesses  to  adopt  and 
implement  volimtary  codes  of  conduct 
for  doing  business  around  the  world 
that  cover  at  least  the  following  areas: 

1.  Provision  of  a  safe  and  healthful 
workplace. 

2.  Fair  employment  practices, 
including  avoidance  of  child  and  forced 
labor  and  avoidance  of  discrimination 
based  on  race,  gender,  national  origin  or 
religious  beliefs;  and  respect  for  the 
right  of  associadon  and  the  right  to 
organize  and  bargain  collectively. 

3.  Responsible  environmental 
protection  and  environmental  practices. 

4.  Compliance  with  U.S.  and  local 
laws  promoting  good  business  practices, 
including  laws  prohibiting  illicit 
payments  and  ensuring  fair  competition. 

5.  Maintenance,  through  leadership  at 
all  levels,  of  a  corporate  culture  that 
respects  firee  expression  consistent  with 
legitimate  business  concerns,  and  does 
not  condone  political  coercion  in  the 
workplace;  that  encourages  good 
corporate  citizenship  and  makes  a 
positive  contribution  to  the 
commimities  in  which  the  company 
operates;  and  where  ethical  conduct  is 
recognized,  valued  and  exemplified  by 
all  employees. 

In  adopting  voluntary  codes  of 
conduct  that  reflect  these  principles, 
U.S.  companies  should  serve  as  models, 
encouraging  similar  behavior  by  their 
partners,  suppliers,  and  subcontractors. 

Adoption  of  codes  of  conduct 
reflecting  these  principles  is  voluntary. 
Companies  are  encouraged  to  develop 
their  own  codes  of  conduct  appropriate 
to  their  particular  circumstances.  Many 
companies  already  apply  standards  or 
codes  that  incorporate  these  principles. 
Companies  should  find  appropriate 
means  to  inform  their  shareholders  and 
the  public  of  actions  undertaken  in 
connection  with  these  principles. 
Nothing  in  the  principles  is  intended  to 
require  a  company  to  act  in  violation  of 
host  country  or  U.S.  law.  “This 
statement  of  principles  is  not  intended 
for  legislation.” 

The  Best  Global  Practices  award  will 
be  presented  to  a  company  that  has 
established  programs  that  show 
leadership  and  accomplishment  in 
meeting  the  goals  of  one  or  more  of 


these  five  Model  Principles  during  the 
company’s  last  three  years  of  operations. 

who  may  apply:  Any  U.S.  company 
may  apply  for  the  award.  For  purposes 
of  this  award,  a  U.S.  company  is  defined 
as  one  that  is  incorporated  in  the  United 
States.  A  U.S.  company  may  apply  on 
its  own  behalf,  and  outside 
organizations  and  individuals  may 
apply  on  behalf  of  an  eligible  company 
(with  that  company’s  consent). 

Selection  of  award  winners:  The 
Secretary  of  Q)mmerce  will  select  a 
winner  or  winners  with  the  advice  of  an 
interagency  group  consisting  of 
representatives  from  the  Departments  of 
Justice,  State,  Labor,  and  the 
Environmental  Protection  Agency.  The 
Secretary  may  also  seek  the  advice  of 
private  sector  experts  in  the  fields 
covered  by  the  Model  Business 
Principles. 

How  to  Apply:  Completed 
applications  should  be  sent  to  the  Office 
of  Export  Promotion  Coordination, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Room  2003,  Washington,  D.C  20230, 
postmarked  not  later  than  October  11, 
1996. 

Each  item  set  forth  in  the  application 
form  should  be  addressed.  Failure  to 
submit  all  applicable  information  may 
delay  processing  of  the  application. 
Supplemental  materials  (annual  reports, 
documentary  material,  etc.)  are 
encouraged.  Inquiries  regarding  the 
application  process  should  also  be 
forwarded  to  this  office.  Applicants  will 
be  notified  by  mail  of  the  receipt  of  their 
applications  and  also  any  deficiencies 
in  the  application.  When  the  award 
process  is  complete,  all  applicants  will 
be  notified  by  mail. 

Information  collection.  The 
information  is  being  collected  in  order 
to  allow  the  Department  of  Commerce  to 
judge  applicants  for  the  Best  Global 
Practices  Award.  The  information 
submitted  by  applicants  will  be  used  by 
the  Department  and  the  panel  of  judges 
drawn  from  government  agencies  to 
select  the  applicant  whose  conduct  best 
exemplifies  die  Best  Global  Practices. 
The  information  called  for  in  the 
application  is  voluntary,  but  must  be 
submitted  in  order  to  be  considered  for 
the  Best  Global  Practices  Award. 
Applicants  are  advised  not  to  include 
business  confidential  information 
because  confidentiality  cannot  be 
guaranteed. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
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Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Ck)ntrol  Number. 

0MB  Control  Number  0625-0226, 
expiration  date  November  30, 1996. 

Dated:  September  5, 1996. 

David  C  Bowie, 

Deputy  Director,  O^ce  of  Export  Promotion 
and  Coordination. 

[FR  Doc.  96-23250  Filed  9-11-96:  8:45  am) 

BILLMO  CODE  3610-On-P 


Minority  Business  Deveiopment 
Agency 

Soiicitation  of  Business  Deveiopment 
Center  Appiications  for  Louisviiie 

agency:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice;  Solicitation  of  Business 
Development  Center  Applications  for 
Louisviiie. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  from  organizations  to 
operate  the  Louisville  Minority  Business 
Development  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  ofrer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Louisville, 
Kentucky  Metropolitan  Area.  The  award 
number  of  the  MBDC  will  be  04-10- 
97003-01. 

OATES:  The  closing  date  for  applications 
is  October  16, 1996.  Applications  must 
be  received  in  the  MBDA  Headquarters’ 
Executive  Secretariat  on  or  before 
October  16,  1996.  A  pre-application 
conference  will  be  held  on  October  2, 
1996,  at  9:00  a.m.,  at  the  Atlanta 
Regional  Office,  401  W.  Peachtree 
Street,  N.W.,  Suite  1715,  Atlanta, 
Georgia  30308-3516,  Telephone 
Number:  (404)  730-3300.  Proper 
identification  is  required  for  entrance 
into  any  Federal  building. 

ADDRESSES:  Completed  application 
packages  should  be  submitted  to  the 
U.S.  E)epartment  of  Commerce,  Minority 
Business  Development  Agency, 
Executive  Secretariat,  14th  and 
Constitution  Avenue,  N.W„  Room  5073, 


Washington,  D.C.  20230,  Telephone 
Number:  (202)  482-3763. 

FOR  FURTHER  INFORMATION  AND  AN 
APPUCATION  PACKAGE,  CONTACT:  Robert 
Henderson  at  (404)  730-3300. 
SUPPLBMENTARY  INFORMATION: 

Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
^  for  the  first  budget  period  (13  months) 
from  January  1, 1997  to  January  31, 

1998,  is  estimated  at  $198,971.  The  total 
Federal  amount  is  $169,125  and  is 
composed  of  $165,000  plus  the  Audit 
Fee  amount  of  $4,125.  The  application 
must  include  a  minimum  cost  share  of 
15%,  $29,846  in  non-federal  (cost¬ 
sharing)  contributions  for  a  total  project 
cost  of  $198,971.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combination'  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
If  the  recommended  applicant  is  the 
current  incumbent  organization,  the 
award  will  be  for  12  months.  For  those 
applicants  who  eue  not  incumbent 
organizations  or  who  are  incumbents 
that  have  experienced  closiu«  due  to  a 
break  in  service,  a  30-day  start-up 
period  will  be  added  to  ffieir  first  budget 
period,  making  it  a  13-month  award. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
backgroimd  and/or  capabilities  of  the 
firm  and  its  stafi  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm’s 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 


recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC’s 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client’s  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  “Intergovernmental  Review  of 
'Federal  Programs,’’  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs — ^Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
heing  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
IDepartment  of  Commerce  to  cover  pre¬ 
award  costs. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
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individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  baud,  theft,  perjiiry  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  pimishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.” 

Nonprocurement  Debarment  and 
Suspension — ^Prospective  participants 
(as  defined  at  15  CFR  Part  26,  §  26.105) 
are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  §  26.605)  are 
subject  to  15  CFR  Part  26,  Subpart  F, 
“Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — ^Persons  (as  defined  at 
15  CFR  Part  28,  §  28.105)  are  subject  to 
the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 


Anti-Lobbying  Disclosures — ^Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “^sclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — ^Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Fonn  CD-^12  is 
intended  for  the  use  of  recipients  and 
should  not  he  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

11.800  Minority  Business  Development 

Center  " 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  September  6, 1996. 

Frances  B.  Douglas, 

Alternate  Federal  Register  Liaison  Officer, 
Minority  Business  Development  Agency. 

(FR  Doc.  96-23336  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  3S10-21-P 


Business  Development  Center 
Application:  State  of  South  Carolina 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
program  to  operate  a  Statewide  Minority 
Business  Development  Center  (SMBDC) 
for  approximately  a  3-year  period, 
subject  to  agency  priorities,  recipient 
performance  and  the  availability  of 
funds. 

Tbe  SMBDC  will  provide  business 
development  services  to  both  South 
Carolina’s  urban  and  rural  minority 


business  communities  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  rural  minority  individuals  and 
firms;  to  offer  a  full  range  of 
management  and  technical  assistance  to 
both  urban  and  rural  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business. 

The  SMBDC  will  operate  throughout 
the  State  of  South  Carolina.  The 
headquarters  of  the  SMBDC  will  be 
located  in  Columbia,  South  Carolina. 

The  award  number  for  this  SMBDC  will 
be  04-10-97002-01. 

DATES:  The  closing  date  for  applications 
is  October  15, 1996.  Applications  must 
be  received  in  the  MBDA  Headquarters’ 
Executive  Secretariat  on  or  before 
October  15, 1996.  A  pre-application 
conference  to  assist  all  interested 
applicants  will  be  held  on  October  2, 
1996,  at  9:00  a.m.,  at  the  following 
address:  U.S.  Department  of  Commerce, 
Minority  Business  Development 
Agency,  401  West  Peachtree  Street, 
N.W.,  Room  1715,  Atlanta,  Georgia 
30308-3516. 

ADDRESSES:  Completed  application 
packages  should  be  submitted  to  the 
U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency, 
Executive  Secretariat,  14ffi  and 
Constitution  Avenue,  N.W.,  room  5073, 
Washington,  D.C  20230,  telephone 
number  (202)  482-3763. 

FOR  FURTHER  INFORMATION  AND  AN 
APPUCATION  PACKAGE,  CONTACT:  Robert 
Henderson,  Regional  Director,  Atlanta 
Regional  Office,  (404)  730-3300.  Proper 
identification  is  required  for  entrance 
into  any  Federal  Building. 
SUPPLEMENTARY  INFORMATION: 

Contingent  upon  the  availability  of 
Federal  funds,  tbe  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  January  1, 1997  to  January  31, 
1998,  is  estimated  at  $818,277.  A  30-day 
start-up  period  will  be  added  to  the  first 
budget  period,  making  it  a  13-month 
award.  The  application  must  include  a 
minimum  cost-share  of  $122,742,  (15%) 
of  the  total  project  cost,  through  non- 
Federal  contributions.  The  Federal 
share,  to  be  in  the  amoimt  of  $695,535, 
includes  $17,388  for  an  annual  audit 
fee.  Cost-sharing  may  be  in  the  form  of 
cash  contributions,  client  fees,  in-kind 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
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Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (45  points);  the  resources 
available  to  the  firm  in  providing  both 
rural  and  luhan  business  development 
services  (10  points);  the  firm’s  approach 
(techniques  and  methodologies)  to 
performing  the  work  requirements 
included  in  the  application  (25  points); 
and  the  firm’s  estimated  cost  for 
providing  such  assistance  (20  points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and  ^ 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDC 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfectory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  SNfflDC  shall  be  required  to 
contribute  ht  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
SMBDC  may  charge  client  fees  for 
management  and  technical  assistance 
(M&TA)  rendered.  Fees  may  range  fi’om 
$10  to  $60  per  hoiur  based  on  the  gross 
receipts  of  the  client’s  business. 

If  an  application  is  selected  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding 
beyond  the  initial  award.  Renewal  of  an 
award  to  increase  funding  or  extend  the 
period  of  performance  is  at  the  total 
discretion  of  DOC.  Awards  under  this 
program  shall  be  subject  to  all  Federal 
laws.  Federal  and  Departmental 
regulations,  policies  and  procedures 
applicable  to  Federal  assistance  awards. 

Quarterly  reviews  culminating  in 
year-to-date  evaluations  will  be 
conducted  to  determine  if  funding  for 
the  project  should  continue.  Continued 
funding  will  be  at  the  total  discretion  of 
MBDA  based  on  such  factors  as  the 
SMBDC’s  performance,  the  availability 
of  funds  and  Agency  priorities. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  “Intergovernmental  Review  of 


Federal  Programs’’,  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  OMB  control 
number  0640-0006. 

Pre-Award  Costs — ^Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre¬ 
award  costs. 

Outstanding  Account  Receivable — ^No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  or  a 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Elepartment  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  whether 
any  key  individuals  associated  with  the 
applicant  have  been  convicted  of  or  are  . 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

Award  Termination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  detennined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost¬ 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.’’ 


Nonprocurement  Debarment  and 
Suspension — ^Prospective  participants 
(as  defined  at  15  CTO  Part  26,  §  26.105) 
are  subject  to  15  CFR  Part  26, 
“Nonprocurement  Debarment  and 
Suspension’’  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  §  26.605)  are 
subject  to  15  CFR  Part  26,  Subpart  F, 
“Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)’’  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — ^Persons  (as  defined  at 
15  CFR  Part  28,  §  28.105)  are  subject  to 
the  lobbying  provisions  of  31  U.S.C. 
1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,’’  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000  dr  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti-Lobbying  Disclosures — ^Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CTO 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Buy  American-made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b),. 

(Catalog  of  Federal  Domestic  Assistance 
Number;  11.800  Minority  Business 
Development  Center) 
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Dated:  September  9, 1996. 

Donald  L.  Powers, 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 

(FR  Doc.  96-23400  Filed  9-11-96;  8:45  am) 
BILIJNG  CODE  3510-21-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  090396A] 

Incidental  Take  of  Marine  Mammals; 
Bottlenose  Dolphins  and  Spotted 
Dolphins 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  letters  of 
authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  and  implementing 
regulations,  notification  is  hereby  given 
that  two  letters  of  authorization  to  take 
bottlenose  and  spotted  dolphins 
incidental  to  oil  and  gas  structure 
removal  activities  were  issued  on 
August  23  and  30, 1996,  respectively,  to 
the  Amerada  Hess  Corporation  and  The 
Louisiana  Land  and  Exploration 
Company,  both  of  Houston,  TX. 

EFFECTIVE  DATE:  These  letters  of 
authorization  are  effective  for  1  year 
from  the  date  of  issuance. 

ADDRESSES:  The  applications  and  letters 
are  available  for  review  in  the  following 
offices:  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910  and  the  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  N,  St.  Petersburg,  FL  33702. 

FOR  RJRTHER  INFOIMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055  or  Charles  Oravetz,  Southeast 
Region  (813)  570-5312. 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region,  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  “taking” 
means  to  harass,  hunt,  capture  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 


negligible  impact  on  the  s))ecies  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  immitigable  ailverse  impact 
on  the  availability  of  the  sjiecies  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicalile  adverse 
impact  on  the  species  and  its  habitat, 
and  on  the  availability  of  tbe  species  for 
subsistence  uses,  paying  particuleir 
attention  to  rookeries,  mating  grounds 
and  areas  of  similar  significance.The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  bottlenose  and 
spotted  dolphins  incidental  to  oil  and 
gas  structure  removal  activities  in  the 
Gulf  of  Mexico  were  published  on 
October  12, 1995  (60  FR  53139),  and 
remain  in  effect  until  November  13, 
2000. 

Summary  of  Request 

NMFS  received  requests  for  letters  of 
authorization  on  August  21, 1996,  firom 
the  Amerada  Hess  Corporation,  and 
August  28, 1996,  from  The  Louisiana 
Land  and  Exploration  Company.  These 
letters  requested  a  take  by  harassment  of 
a  small  number  of  bottlenose  and 
spotted  dolphins  incidental  to  the 
described  activity.  Issuance  of  these 
letters  of  authorization  is  based  on  a 
finding  that  the  total  takings  will  have 
a  negligible  impact  on  the  bottlenose 
and  spotted  dolphin  stocks  of  the  Gulf 
of  Mexico. 

Dated:  September  6, 1996. 

Rennie  S.  Holt, 

Acting  Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 

(FR  Doc.  96-23403  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  3610-22-E 


P.D..090696A] 

Atlantic  Large  Whale  Take  Reduction 
Team  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Tbe  first  meeting  of  the 
Atlantic  Large  Whale  Take  Reduction 
Team  (TRT)  will  be  held  to  address 
bycatch  of  large  baleen  whales, 
specifically  the  northern  right  whale 
[Eubalaena  glacialis)  and  the  humpback 
whale  (Megaptera  novaeangliae)  in  the 
following  fisheries:  The  Gulf  of  Maine/ 
U.S.  mid-Atlantic  lobster  trap/pot 
fishery,  the  mid-Atlantic  coastal  gillnet 


fishery,  the  southeastern  U.S.  Atlantic 
shark  gillnet  fishery,  and  the  Gulf  of 
Maine  sink-gillnet  fishery.  The  bycatch 
of  minke  whales  [Balaenoptera 
acutorostrata),  fin  whales  (Balaenoptera 
physalus],  and  other  large  whales  in 
these  fisheries  will  also  be  discussed. 
DATES:  The  first  meeting  of  the  team  will 
be  held  on  September  16-17, 1996  from 
9  a.m.  until  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Tara’s  Femcroft  Conference  Resort,  50 
Femcroft  Road,  Danvers,  MA,  01923, 
(508) 777-2500. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kathy  Wang,  Southeast  Regional  Office, 
NMFS,  (813)  570-5312,  or  Dr.  Sal 
Testaverde,  Northeast  Regional  Office, 
NMFS,  (508)  281-9368,  or  Michael 
Payne,  Office  of  Protected  Resources, 
NMFS,  (301)  713-2322. 

SUPPLEMENTARY  INFORMATION:  On  August 
6, 1996,  NMFS  published  notice  of  the 
establishment  of  the  Atlantic  Large 
Whale  TRT  (61  FR  40819).  Section 
118(f)  of  the  Marine  Mammal  Protection 
Act  (MMPA)  requires  NMFS  to  establish 
a  TRT  to  prepare  a  draft  Take  Reduction 
Plan  designed  to  assist  in  the  recovery 
or  prevent  the  depletion  of  each 
strategic  marine  mammal  stock  that 
interacts  with  certain  fisheries. 

NMFS  has  scheduled  the  first  meeting 
(see  dates  and  ADDRESSES).  The  TRT 
will  be  facilitated  by  Abby  Dilley,  The 
Keystone  Center,  Washington,  DC.  The 
TRT  will  hold  at  least  four  meetings  to 
develop  a  TRP  focusing  on  reducing 
bycatch  in  these  fisheries. 

TRTs  are  not  subject  to  tbe  Federal 
Advisory  Committee  Act  (5  App. 

U.S.C.).  This  meeting  is  open  to  the 
public  and  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kathy  Wang  at  (813)  570-5312  by 
September  12, 1996. 

Dated:  September  6, 1996. 

Rennie  S.  Holt, 

Acting  Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  96-23252  Filed  9-6-96;  3:01  pm) 
BILUNQ  CODE  3510-22-F 


[I.D.  090496A] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Mana^ment  Council’s  Groimdfish 
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Management  Team  will  hold  a  public 
meeting. 

DATES:  The  meeting  will  be  held  on 
September  16  beginning  at  1  p.m.  and 
may  go  into  the  evening  until  business 
for  the  day  is  completed,  and  on 
September  17, 18  and  19  from  8:00  a.m. 
until  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Pacific  Fishery  Management 
Council,  2130  SW  Fifth  Avenue,  Suite 
224,  Portland,  OR  97201. 

,FOR  FURTHER  INFORMATION  CONTACT:  }im 
Clock,  Groundfish  Fishery  Management 
Coordinator;  telephone:  (503)  326-6352. 
SUPPLBNQaARY  INFORMATION:  The 
primary  piupose  of  this  meeting  is  to 
review  the  draft  stock  assessments, 
prepare  the  annual  stock  assessment 
and  fishery  evaluation  document, 
prepare  final  recommendations  for 
management  of  the  groundfish  fisheries 
in  1997,  including  review  of  sahlefish 
and  Pacific  whiting  management  plans. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other  . 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated;  September  5, 1996. 

Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  96-23255  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  3610-22-t: 


p.O.  090596C] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  salmon  stock 
review  team  for  Puget  Sound  chinook 
and  Strait  of  Juan  de  Fuca  coho  salmon 
stocks. 

DATES:  The  meeting  will  be  held  on 
September  25, 1996,  beginning  at  10 
a.m. 

ADDRESSES:  The  meeting  will  he  held  at 
the  Conference  Center  of  the  Northwest 
Indian  Fisheries  Commission,  6700 
Martin  Way  East,  Olympia,  WA; 
telephone:  (360)  438-1180. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Fishery  Management  Coordinator 
(Salmon);  telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  complete 
a  review  of  the  status  of  some  Puget 
Sound  chinook  and  Strait  of  Juan  de 
Fuca  coho  stocks  as  required  under  the 
Council's  salmon  fishery  management 
plan  when  a  stock  fails  to  meet  its 
spawning  escapement  objective  for  3 
consecutive  years.  This  is  expected  to  be 
the  final  meeting  of  the  group. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  September  6, 1996. 

Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

IFR  Doc.  96-23404  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  3S10-22-F 


P.D.  0906961] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  modification  5  to 
permit  848  (P507D)  and  modification  7 
to  permit  825  (P513). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  modifications  to  two 
permits  that  authorize  takes  of 
Endangered  Species  Act-listed  species 
for  the  purpose  of  scientific  research/ 
enhancement,  subject  to  certain 
conditions  set  forth  therein,  to  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW)  at  Olympia,  WA  and 
the  Columbia  River  Inter-Tribal  Fish 
Commission  at  Portland,  OR  (CRTTFC). 
addresses:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713-1401); 
and 

Environmental  and  Technical 
ServicesJJivision,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 
4169  (503-230-5400). 

SUPPLEMENTARY  INFORMATION:  The 
modifications  to  permits  were  issued 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 


regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

Notice  was  published  on  July  19, 1996 
(61  FR  37722)  that  an  application  had 
been  filed  by  WDFW  (P507D)  for 
modification  5  to  scientific  research/ 
enhancement  permit  848.  Modification 
5  to  permit  848  was  issued  to  WDFW  on 
September  6, 1996.  Permit  848 
authorizes  WDFW  annual  takes  of  adult 
and  juvenile,  threatened.  Snake  River 
spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha)  associated 
with  a  supplementation  program  at  the 
Tucannon  River  Fish  Hatchery.  For 
Modification  5,  WDFW  is  authorized  an 
increase  in  the  number  of  hatchery 
smolts  to  be  released  aimually  in  the 
upper  watershed  of  the  Tucannon  River. 
Also  for  modification  5,  WDFW  is 
authorized  to  retain  all  of  the  adult, 
ESA-listed,  natural-origin  salmon  that 
return  to  the  hatchery  adult  trap  each 
year  for  hroodstock  if  the  total  annual 
adult  returns  to  the  trap  is  less  than  105 
fish.  If  the  total  annual  adult  returns  to 
the  trap  is  greater  than  or  equal  to  105 
fish,  WDFW  is  authorized  to  retain  up 
to  70  percent  of  the  adult,  ESA-listed 
natural-origin  salmon  that  return  to  the 
hatchery  adult  trap  each  year  for 
hroodstock  and  to  release  the  remaining 
percentage  of  ESA-listed  adult  salmon 
above  the  hatchery  trap  for  natural 
spawning.  Modification  5  to  permit  848 
is  valid  for  the  duration  of  the  permit. 
Permit  848  expires  on  March  31, 1998. 

Notice  was  published  on  July  3, 1996 
(61  FR  34800)  that  an  application  had 
been  filed  by  CRITFC  (P513)  for 
modification  7  to  scientific  research 
permit  825.  Modification  7  to  permit 
825  was  issued  to  CRITFC  on  August  30, 
1996.  Permit  825  authorizes  an  annual 
take  of  adult  and  juvenile,  threatened. 
Snake  River  spring/ summer  chinook 
salmon  {Oncorhynchus  tshanytscha) 
and  juvenile,  endangered.  Snake  River 
sockeye  salmon  [Oncorhynchus  nerka) 
associated  with  several  scientific 
research  studies.  For  modification  7, 
CRITFC  is  authorized  an  annual  take  of 
juvenile,  threatened.  Snake  River  fall 
chinook  salmon  [Oncorhynchus 
tshawytscha)  associated  with  a  study 
designed  to  monitor  the  extent  of 
dissolved  nitrogen  gas  supersaturation 
efiects  on  outmigrating  juvenile 
anadromous  fish  in  the  Snake  and 
Columbia  Rivers  in  the  Pacific 
Northwest.  Modification  7  is  valid  for 
the  duration  of  the  permit.  Permit  825 
expires  on  December  31, 1997. 

Issuance  of  the  permit  modifications, 
as  required  by  the  ESA,  was  based  on 
a  finding  that  such  actions:  (1)  Were 
requested  in  good  faith,  (2)  will  not 
operate  to  the  disadvantage  of  the  ESA- 
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listed  species  that  are  the  subject  of  the 
permits,  and  13)  are  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA  and  the  NMFS 
regulations  governing  ESA-listed 
species  permits. 

Dated:  September  6, 1996. 

Robert  C  Ziobro, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  96-23405  Filed  9-11-96;  8:45  am) 
BHXINQ  COPE  3Sie-22-F 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  a  Guaranteed  Access  Level 
for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Dominican  Republic 

September  5, 1996. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
guaranteed  access  level. 

EFFECTIVE  DATE:  September  11, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  IJ.S.  Department  of  Commerce, 
4202)  482-4212.  For  information  on  the 
quota  status  of  this  level,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Autfasrity:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act. 

On  the  request  of  the  Government  of 
the  Dominican  Republic,  the  U.S. 
Government  agreed  to  increase  the  1996 
Guaranteed  Access  Level  for  Category 
444. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19. 1995).  Also 
see  61  FR  1359,  published  on  January 
19. 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 


of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 

Troy  ILCribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  fiw  the  Implanentation  of  Textile 

Agreements 

September  5, 1996. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  hut  does  not  cancel,  the  directive 
issued  to  you  on  January  11, 1996,  hy  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  w(ool  and 
man-made  6ber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1996  and 
extends  through  December  31, 1996. 

Effective  on  September  11, 1996,  you  are 
directed  to  increase  the  Guaranteed  Access 
Level  for  Category  444  to  230,000  munbers. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  a^irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Crihh, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  96-23251  Filed  9-11-96;  8:45  am] 
BILUNO  CODE  3610-OR-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  India 

September  9, 1996. 

AGENCY:  Conunittee  for  the 
Implementation  of  Textile  Agreements 
(CTTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  16, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
(^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6705.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMBITARY  INFORMATION:  . 


Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  special  s^ift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile,  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  60  FR  65299, 
published  on  December  19, 1995).  Also 
see  60  FR  62399,  published  on 
December  6, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatimi  of  Textile 
Agreements 

September  9. 1996. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29. 1995,  by  the 
Chairman;  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man¬ 
made  6ber,  silk  blend  and  other  vegetable 
hber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1996  and  extends  through 
December  31, 1996. 

Effective  on  September  16, 1996,  you  are 
directed  to  amend  the  direcUve  dat^ 
November  29, 1995  to  adjust  the  limits  for 
the  following  categories,  as  provided  for 
under  the  Uruguay  Round  Agreements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
Level* 

218 . 

14,055,844  square 
meters. 

313 . 

41,144,053  square 
meters. 

314 . 

5,678,026  square  me¬ 
ters. 

315 . . . 

13,332,512  square 
meters. 

317 . 

32,644,657  square 
meters. 

326  . . 

7,608,828  square  me¬ 
ters. 

334/634  . . 

135,821  dozen. 
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Category 

/Adjusted  twelve-month 
Level' 

335/635 . 

461,513  dozen 

336/636  . . 

837,398  dozen 

338/339  . 

3,807,699  dozen. 

340/640 

1,869,892  dozen. 

4,065,343  dozen  of 
wNch  not  more  than 
2,346,540  dozen 
shall  be  in  Category 
341-Y2. 

1,333,793  dozen. 

160,606  dozen. 

656,234  dozen 

258,829  dozen 

39,420,106  numbers. 

1,170,973  dozen. 

428,188  dozen 

341  . 

342/642  _ 

345 _ _ 

347/348  . . 

351/651  . - 

363  . 

R41  . 

647/648 . 

Group  II 

200.201,220-229, 
237,  239,  300, 
301,330-333, 

349,  350,  352, 
359-362,600- 
607,  611-629, 
630-633,  638, 

639,  643-646, 

649.  650,  652, 
659,665-03,666, 
669,  670,  and 
831-859,  as  a 
group. 

104,339,969  square 
meters  equivalent 

'  The  limits  have  not  been  adjusted  to  ao- 
(xxtfit  for  any  imports  exported  after  December 
31, 1995. 

2  Category  341-Y:  only  HTS  numbers 
620422.%i60,  6206.30.3010,  6206.30.3030 
and  621 1.42.0054. 

^Category  665-0:  all  HTS  numbers  except 
5702.1 0.ki%,  5702.42.2020,  5702.92.0010 
and  5703.20.1000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.96-23393  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  M10-DR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness). 
action:  Notice. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
and  Readiness)  announces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 


comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  sh^  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  burden  on  the 
proposed  information  collection:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  12, 
1996. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
(Force  Memagement  Policy /Personnel 
Support,  Families  and  Education/Office 
of  Family  Policy),  ATTN:  Ms.  Ollie  M. 
Smith,  Ballston  'Towers  #3,  Room  917, 
4015  Wilson  Blvd.,  Arlington,  VA 
22203-5190. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
at  (703) 696-1702. 

Title,  Associated  Forms,  and  OMB 
Nimber.  Defense  Outplacement  Referral 
System  (DORS)  and  the  Public  and 
Community  Service  (PACS)  Registry 
Programs;  DD  Forms  2580/2580C,  2581 
and  2581-1;  OMB  Number  0704-0324. 

Needs  and  Uses:  This  information 
collection  is  used  to  enroll  separating 
Service  members,  their  spouses,  and 
DoD  civilian  personnel  in  the  Defense 
Outplacement  Referral  System  (DORS). 
In  accordance  with  10  U.S.C.  1143  and 
1144,  the  information  is  provided  to 
private  and  public  employers,  including 
local,  state,  and  Federal  employment 
and  outplacement  agencies,  as  notice  of 
available  individuals  with  interest  in 
potential  employment.  In  accordance 
with  10  U.S.C.  1143(c),  the  Public  and 
Community  Service  (PACS)  Registry 
provides  registered  PACS  organizations 
with  information  regarding  the 
availability  of  individuals  with  interest 
in  working  in  a  PACS  organization.  The 
forms  associated  with  this  information 
collection,  DD  Forms  2580/2580C,  2581, 
and  2581-1,  are  used  in  support  of  the 
Department  of  Defense  Programs  for 
employment  assistance. 

A^ected  Puhiic:  Individuals  or 
households;  state,  local,  or  tribal 


government,  businesses  or  other  for- 
profit,  Federal  government;  not-for- 
profit  institutions. 

Annual  Burden  Hours:  7,767  hoius. 

Number  of  Respondents:  26,000. 
Responses  Per  Respondent:  1 .46. 

Average  Burden  Per  Response:  12.26 
minutes. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

'This  collection  is  needed  to  satisfy 
Public  Law  101-510,  the  Defense 
Department’s  Fiscal  Year  1991 
Authorization  Act,  November  5, 1990, 
which  directed  that  the  Secretary  of 
Defense  release  to  civilian  employers, 
organizations  and  other  appropriate 
entities,  the  names  (and  otW  pertinent 
information)  of  separating  members  of 
the  Armed  Forces,  their  spouses,  and 
civilian  employees  who  are  seeking 
employment  in  the  civilian  sector.  The 
Defense  Outplacement  Referral  System 
(DORS)  has  been  developed  to  assist  in 
meeting  this  need.  DD  Fonn  2580/2580C 
are  used  to  support  this  effort.  This 
collection  is  also  required  to  satisfy 
Public  Law  102-484,  the  Defense 
Department’s  Fiscal  Year  1993 
Authorization  Act,  October  23, 1992, 
which  directed  the  Secretary  of  Defense 
to  maintain  a  public  and  conmumity 
service  registry  in  which  separating 
Service  members  would  be  encouraged 
to  enter.  DD  Forms  2581  and  2581-1  are 
used  to  support  this  effort. 

Dated:  September  5, 1996. 

LM.  B]maiii, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  96-23268  Filed  9-11-96;  8:45  am) 
BILUNQ  CODE  800(MM-M 


Meeting  of  the  Advisory  Council  on 
Dependents’  Education 

AGENCY:  Department  of  Defense 
Education  Activity,  Office  of  the 
Secretary  of  Defense. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Dependents’  Education 
(ACDE).  It  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  the  National  Advisory 
Committee  Act.  Although  the  meeting  is 
open  to  the  public,  because  of  space 
constraints,  anyone  wishing  to  attend 
the  meeting  should  contact  the  point  of 
contact  listed  below. 

DATES:  October  27-November  2, 1996. 
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ADDRESSES:  The  meeting  will  be 
preceded  by  visits  to  DoD  overseas 
schools  in  Okinawa,  Japan,  and  Korea, 
October  27-31.  The  formal  meeting  will 
be  held  November  1-2  at  the  New 
Sanno  Hotel  in  Tokyo,  Japan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marilee  Fitzgerald  or  Ms.  Amy 
Huffman,  DoD  Education  Activity,  4040 
N.  Fairfax  Drive,  Arlington,  Virginia 
22203—1635;  Telephone  number:  703- 
696-4235,  extension  101/extension  100. 
SUPPLEMBITARY  INFORMATION:  The 
Advisory  Council  on  Dependents’ 
Education  is  established  under  title  XIV, 
section  1411,  of  Public  Law  95-561, 
Defense  Dependents’  Education  Act  of 
1978,  as  amended  by  title  XII,  section 
1204(b)(3H5).  of  Public  Law  99-145, 
Department  of  Defense  Authorization 
Act  of  1986  (20  U.S.C.,  chapter  25A. 
section  929,  Advisory  Council  on 
Dependents’  Education).  The  Council  is 
cochaired  by  designees  of  the  Secretary 
of  Defense  and  the  Secretary  of 
Education.  In  addition  to  a 
representative  of  each  of  the 
Departments,  12  members  are  appointed 
jointly  by  the  Secretaries  of  Defense  and 
Education.  Members  include 
representatives  of  educational 
institutions  and  agencies,  professional 
employee  orgemizations  and  imions, 
unified  military  commands,  school 
administrators,  parents  of  DoDDS 
students,  and  one  DoDDS  student.  The 
Director,  DoDEA,  serves  as  the 
Executive  Secretary  of  the  Council.  The 
purpose  of  the  Council  is  to  advise  the  - 
Secretary  of  Defense  and  the  DoDDS 
Director  about  efiective  educational 
progiams  and  practices  that  should  be 
considered  by  DoDDS  and  to  perform 
other  tasks  as  may  be  required  by  the 
Secretary  of  Defense.  The  agenda 
includes  update  on  DoDEA  math 
curriculum,  minority  recruitment, 
student  achievement,  and 
implementation  of  national  standards. 

Dated:  September  6, 1996. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

[FR  Doc.  96-23270  Filed  9-10-96;  8:45  am] 
HLUNG  CODE  S(K)0-44-M 


Office  of  the  Secretary 

Meeting  of  the  Miiitary  Heaith  Care 
Advisory  Committee 

agency:  Department  of  Defense, 
Military  Health  Care  Advisory 
Committee. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Military 


Health  Care  Advisory  Committee.  This 
is  the  fifth  meeting  of  the  Committee. 
The  purpose  of  the  meeting  is  to  advise 
the  Assistant  Secretary  of  Defense 
(Health  Affairs)  and  the  Military 
Services  on  opportunities  as  well  as 
potential  solutions  and  strategies  for  the 
challenges  facing  the  Military  Health 
Services  System. 

A  meeting  session  will  be  held  and 
will  be  open  to  the  public. 

DATES:  October  7, 1996. 

ADDRESSES:  Andrews  Air  Force  Base, 
Garden  Room  in  the  Andrews  Officers’ 
Club,  Bldg.  1352,  Andrews  Air  Force 
Base,  (Allentown  Road),  Washington, 
DC,  imless  otherwise  published. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gary  A.  Christopherson,  Senior 
Advisor,  or  Commander  Sidney 
Rodgers,  MSC,  USN,  Special  Assistant 
to  PDASD  (HA),  Office  of  the  Assistant 
Secretary  of  IDefense  (Health  Afiairs), 
1200  Defense  Pentagon,  Room  3E346, 
Washington,  DC  20301-1200;  telephone 
(703) 697-2111. 

SUPPLEMENTARY  INFORMATION:  Business 
sessions  are  scheduled  between  8:00  am 
and  5:00  pm,  on  Monday,  October  7, 
1996.  Contact  Elaine  L.  Powell,  CMP  in 
the  MHCAC  Conference  Support  Office 
at  (703)  575-5024,  at  least  24  hours 
prior  to  the  meeting  to  gain  access  to  the 
base. 

Dated:  September  5, 1996. 

LAf.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  96-23269  Filed  9-10-96;  8:45  am] 
BILUNQ  CODE  S0OO-O4-M 


DEPARTMENT  OF  EDUCATION 

President’s  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans;  Amendment  to  Notice  of 
Meeting 

AGENCY:  President’s  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans,  Education. 
ACTION:  Amendment  to  notice  of 
meeting. 

SUMMARY:  This  amends  the  notice  of  an 
open  meeting  of  the  President’s 
Advisory  Commission  on  Educational 
Excellence  for  Hispanic  Americans 
published  on  August  14, 1996,  in  Vol. 
61,  No.  158,  page  42235.  The  meeting 
scheduled  for  ^ptember  4  and  5, 1996, 
has  been  postponed.  The  new  meeting 
dates  and  times  are  September  26, 1996, 
form  9  a.m.  (EDT)  until  5  p.m.  (EDT), 
and  September  27, 1996,  from  9  a.m. 
(EDT)  until  5  p.m.  (EDT).  The  new 
location  is  not  yet  available,  but  you 


may  call  Alfred  Ramirez  on  (202)  401- 
1411  closer  to  the  date  of  the  meeting 
for  that  information. 

Dated:  September  9, 1996. 

Edward  M.  Augustus,  Jr., 

Acting  Assistant  Secretary. 

(PR  Doc.  96-23484  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Certification  of  the  Radiological 
Condition  of  the  C.H.  Schnoor  Site, 
Springdale,  Pennsylvania 

agency:  Office  of  Environmental 
Management,  Department  of  Energy. 
ACTION:  Notice  of  certification. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  completed  remedial  action  to 
decontaminate  the  C.H.  Schnoor  site  in 
Springdale,  Pennsylvania.  Formerly,  the 
property  was  found  to  contain 
quantities  of  residual  radioactive 
material  resulting  from  activities 
conducted  at  the  site  by  the  owner 
under  contract  to  DOE’s  predecessors. 
Radiological  surveys  show  that  the 
property  now  meets  applicable  - 
requirements  for  use  without 
radiological  restrictions. 

ADDRESSES:  The  certification  docket  is 
available  at  the  following  locations: 
Public  Reading  Room,  Room  lE-190, 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585 
Public  Document  Room,  Oak  Ridge 
Operations  Office,  U.S.  Department  of 
Energy,  200  Administration  Road, 

Oak  Ridge,  Tennessee  37831, 
Springdale  Free  Public  Library,  331 
School  Street,  Springdale, 
Pennsylvania  15144. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Lehr,  Acting  Director,  Office  of 
Eastern  Area  Programs,  Office  of 
Environmental  Management,  U.S. 
Department  of  Energy,  Washington,  D.C. 
20585,  (301)  903-2328  Fax:  (301)  903- 
2385. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  (DOE),  Office  of 
Environmental  Management,  has 
conducted  remedial  action  at  the  C.H. 
Schnoor  site  in  Springdale, 
Pennsylvania,  as  part  of  the  Formerly 
Utilized  Sites  Remedial  Action  Program 
(FUSRAP).  The  objective  of  the  program 
is  to  identify  and  clean  up  or  otherwise 
control  sites  where  residual  radioactive 
contamination  remains  from  activities 
carried  out  under  contract  to  the 
Manhattan  Engineer  District/ Atomic 
Energy  Commission,  during  the  early 
years  of  the  nation’s  atomic  energy 
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program.  In  1992,  the  C.H.  Schnoor  site 
was  designated  for  remediation  as  part 
ofFUSRAP. 

During  the  1940s,  the  property  was 
owned  by  C.H.  Schnoor  and  Company 
and  was  used  to  machine  extruded 
uranium  for  the  Hanford  Pile  Project,  a 
project  with  the  objective  of  producing 
an  alternate  charge  for  the  Hanford 
Reactor  in  the  State  of  Washington.  The 
uranium  operation  may  have  continued 
until  the  spring  of  1951,  when  the 
building  was  sold  to  a  manufacturer  of 
toys  and  coat  hangers.  In  1967,  the 
property  was  acquired  by  the  Unity 
Railway  Supply  Company,  which 
fbimded  the  Premier  Manufacturing 
Cknnpany  and  used  the  site  to 
manufacture  journal  lubricators  for 
railroad  cars.  The  ciurent  occupant, 
Conviber,  Inc.,  uses  the  site  for  the 
fabrication  of  industrial  drive  and 
conveyor  belts.  In  October  1980,  a 
radiological  scanning  survey  was 
conducted  by  DOE  and  Argonne 
National  Laboratory.  Because  much  of 
the  floor  was  inaccessible  for  surveying 
and  because  of  the  lack  of  definitive 
records  documenting  the  use  of  the  site, 
DOE  directed  that  an  additional  more 
comprehensive  survey  be  performed. 
This  survey  was  conducted  by  Oak 
Ridge  National  Laboratory  in  1989  and 
1990.  From  October  through  December 
1993,  Oak  Ridge  National  Laboratory 
and  Bechtel  National  Inc.  performed 
additional  radiological  surveys  of  the 
interior  of  the  concrete  building  to 
thoroughly  characteri2»  the  building 
before  remediation  efforts  began.  Most 
of  the  contamination  was  in  the  soil 
beneath  the  concrete  slab,  and  isolated 
areas  of  surface  (xmtamination  were 
detected  on  a  portion  of  the  concrete 
floors.  Based  on  these  characterization 
data,  DOE  conducted  remedial  action  at 
the  C.H.  Schnoor  site  from  August  to 
October  1994. 

Post-remedial  action  surveys  have 
demonstrated  and  DOE  has  certified  that 
radiological  conditions  at  the  subject 
property  comply  with  DOE  radiological 
decontamination  criteria  and  standards. 
The  standards  are  established  to  protect 
members  of  the  public  and  occupants  of 
the  property  and  to  ensure  that  mture 
use  of  the  property  will  result  in  no 
radiological  exposure  above  applicable 
gmdelines.  Accordingly,  this  property  is 
released  firom  FUSRAP. 

The  certification  docket  will  be 
available  for  review  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday 
(except  Federal  holidays)  in  the  DOE 
Public  Reading  Room,  located  in  Room 
lE-190  of  the  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C  20585.  Copies  of  the 
certification  docket  will  also  be 


available  in  the  DOE  Public  Document 
Room,  U.S.  Department  of  Energy,  Oak 
Ridge  Operations  Office,  Oak  Ridge, 
Tennessee  37831  and  at  the  Springdale 
Free  Public  Library,  331  School  Street, 
Springdale,  Pennsylvania  15144. 

The  Department,  through  the  Oak 
Ridge  Operations  Office,  Former  Sites 
Restoration  Division,  has  issued  the 
following  statement: 

Statement  of  Certification:  C.H.  Schnoor 
Site  in  Springdale,  Pennsylvania 

DOE,  Oak  Ridge  Operations  Office, 
Former  Sites  Restoration  Division,  has 
reviewed  and  analyzed  the  radiological 
data  obtained  following  remedial  action 
at  the  C.H.  Schnoor  Site,  644  Garfield 
Street  [Parcel  733-A-182,  filed  in  Deed/ 
Plat  Book  (Colfax  Plan  117),  Page  281  in 
the  records  of  Allegheny  County, 
Pennsylvania].  Based  on  analysis  of  all 
data  collected,  including  post-remedial 
action  surveys,  DOE  certifies  that  any 
residual  contamination  which  remains 
onsite  falls  within  current  guidelines  for 
use  without  radiological  restrictions. 
This  certification  of  compliance 
provides  assurance  that  reasonably 
foreseeable  future  use  of  the  property 
will  result  in  no  radiological  exposmo 
above  current  radiological  guidelines 
established  to  protect  members  of  the 
general  public  as  well  as  occupants  of 
the  site. 

Property  owned  by  Mr.  and  Mrs. 

Frank  Pucdarelli,  844  Garfield  Street, 
Springdale,  Pennsylvania  15144. 

Issued  in  Washington,  D.C.,  on  September 
4, 1996. 

Janies  M.  Owendoff, 

Deputy  Assistant  Secretary  for  Environmental 
Restoration. 

[FR  Doc.  96-23353  Filed  9-11-96;  8:45  am] 
nUMG  CODE  S450-«1-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM97-1-48-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  pcut  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  the  following 
tariff  sheets  to  become  effective  October 
1, 1996: 

Second  Revised  Volume  No.  1 

Fifteenth  Revised  Sheet  No.  17 
First  Revised  Sheet  NO.  162C 

Original  Volume  No.  2 
Eighth  Revised  Sheet  No.  14 


ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  reflect  a 
decrease  in  the  Annual  Charge 
Adjustment  (ACA)  rate  as  permitted  by 
Setkion  24  of  its  S^ond  Revised 
Volume  No.  1  FERC  Gas  Tariff.  Pursuant 
to  Order  No.  472,  the  Commission  has 
assessed  ANR  its  ACA  unit  rate  of 
$0.0020  per  Dth.  The  new  ACA  rate  to 
be  charged  by  ANR  will  be  effective 
October  1, 1996. 

In  addition,  ANR  submits  in  this 
filing  First  Revised  Sheet  No.  162C, 
whi^  contains  two  appropriate  ACA- 
related  tariff  changes  to  GT&C  Section 
24.  ANR  has  updated  its  tariff  to 
reference  the  new  section  number  of  the 
Commission’s  Rules  and  Regulations 
related  to  ACA  expenditmes.  Also,  due 
to  the  termination  of  several  X-Rate 
schedules,  ANR  has  updated  the  ACA 
reference  to  applicable  Original  Volume 
No.  2  sheets. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bmome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Inspection 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-23288  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  E717-41-M 


(Docket  No.  MT96-29-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  September  3, 
1996,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  to  become 
effective  October  1, 1996: 

First  Revised  Sheet  No.  68G 
Original  Sheet  No.  68G.1 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
the  Commission’s  August  2, 1996  Order 
Authorizing  Abandonment  and 
Determining  Jurisdictional  Status  of 
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Facilities,  in  the  captioned  proceeding. 
ANR  states  that  the  revised  tari^  sheets 
address  “Standards  of  Conduct” 
regarding  ANR’s  affiliate,  ANR  Field 
Services  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23306  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  8717-01-M 


[Docket  Nos.  RP96-369-000.  RM96-14-001] 

The  Brooklyn  Union  Gas  Company  and 
Secondary  Market  Transactions  on 
Interstate  Natural  Gas  Pipelines; 

Notice  of  Application  of  the  Brooklyn 
Union  Gas  Company  to  Participant  in 
Pilot  Program 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
The  Brooklyn  Union  Gas  Company 
(Brooklyn  Union)  tendered  for  filing  an 
application  requesting  (1)  blanket 
authorization  to  release  Part  284  firm 
transportation  capacity  it  holds  on 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  at  market-based 
rates,  including  prices  which  may 
exceed  Transco’s  maximum  tariff  rates 
when  competitive  conditions  in 
secondary  markets  for  pipeline  capacity 
permit  or  require,  and  (2)  a  limited 
waiver  of  certain  terms,  conditions  and 
reporting  requirements  set  forth  in  the 
Commission’s  July  31, 1996  “proposed 
Experimental  Pilot  Program  To  Relax 
The  Price  Cap  For  Secondary  Market 
Transactions”  in  Docket  No.  RM96-14— 
001. 

Any  person  desiring  to  comment  on 
or  to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  (18  CFR  385.211  and  385.214). 


All  such  motions  or  protests  muSt  be 
filed  within  15  days  and  comply  with 
the  requirements  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23299  Filed  9-11-96;  8:45  am) 
BILUNG  CODE  Srir-OI-M 


[Docket  Nos.  RP96-371-000  and  RM96-14- 
001] 

Central  Hudson  Gas  &  Electric 
Corporation  and  Secondary  Market 
Transactions  on  Interstate  Natural  Gas 
Pipelines;  Notice  of  Application  of 
Central  Hudson  Gas  &  Electric 
Corporation  to  Participate  in  Pilot 
Program 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  filed  an 
application  in  the  above  docket  for 
permission  to  participate  in  the 
Commission’s  Experimental  Pilot 
Program  to  Relax  the  Price  Cap  for 
Secondary  Market  Transactions  (Pilot 
Program)  issued  in  Docket  No.  RM96- 
14-001  on  July  31, 1996. 

Central  Hudson  states  that  it  meets 
the  Commission’s  requirements  for 
participation  in  the  Pilot  Program.  First, 
Central  Hudson  has  filed  information 
with  the  Commission  showing  why  it 
cannot  exercise  market  power  in  the 
relevant  geographic  area.  Second, 
Central  Hudson  offers  open  access 
transmission  service  on  its  local 
distribution  facilities  piirsuant  to  a 
State-required  program.  Finally,  Central 
Hudson  has  agreed  to  provide  the 
Commission  with  certain  information 
required  for  participation  in  the  Pilot 
Program. 

/my  person  desiring  to  comment  on 
or  to  protest  the  Applicants’  filing 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  or  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  to  intervene  or 
protests  must  be  filed  within  15  days 
and  comply  with  the  requirements  in 
Section  154.210  of  the  Commission’s 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  parfy  to  the  proceeding,  or 
wishing  to  participate  as  a  party  in  any 
hearing,  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-23298  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  S717-01-M 


[Docket  No.  TM97-1-22-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  IHERC 
Gas  Tariff,  the  following  tariff  sheets, 
with  a  proposed  effective  date  of 
October  1, 1996: 

Second  Revifsed  Volume  No.  1 
11th  Revised  Sheet  No.  31 
20th  Revised  Sheet  No.  32 
20th  Revised  Sheet  No.  33 
11th  Revised  Sheet  No.  35 
11th  Revised  Sheet  No.  36 

Original  Volume  No.  2 

Ninth  Revised  Sheet  Nos.  250  and  290 

Original  Volume  No.  2 A 

Ninth  Revised  Sheet  Nos.  28  and  35 

CNG  states  that  the  purpose  of  this 
filing  is  to  update  CNG’s  ACA  unit 
surcharge,  consistent  with  its  ACA 
clause  (General  Terms  and  Conditions, 
Section  14).  As  provided  by  Section 
154.402  of  the  Commission’s 
regulations,  CNG  asserts  that  it  may 
adjust  its  ACA  unit  surcharge  each  year, 
to  reflect  the  calculation  of  annual 
charge  bills  for  the  subsequent  fiscal 
year.  The  effect  of  the  proposed  revision 
in  this  instance  is  to  reduce  CNG’s 
usage-related  surcharge,  from  the 
current  level  of  $0.0022  per  Dt,  to 
$0.0020  per  Dt. 

CNG  states  that  copies  of  its  filing  are 
being  mailed  to  CNG’s  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  I)C, 
20426,  iu  accordance  with  18  CFR 
385.214  and  385.211  of  the 


48138 


Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Notices 


Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  96-23293  Filed  9-11-96;  8:45  am] 
BHJJNQ  CODE  6717-41-M 


[Docket  No.  TM97-1-21-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  October  1, 1996: 

Sixteenth  Revised  Sheet  No.  25 
Sixteenth  Revised  Sheet  No.  26 
Sixteenth  Revised  Sheet  No.  27 
Seventeenth  Revised  Sheet  No.  28 

On  July  29, 1996  Columbia  received 
an  Annual  Charge  billing  from  the 
Commission  for  the  fiscal  year  1996  in 
the  amount  of  $2,311,622,  consisting  of 
a  computed  fiscal  year  1996  charge  of 
$2,332,879  and  a  credit  adjustment  of 
$21,257  for  decreased  costs  experienced 
by  the  Comhtission  during  fiscal  year 
1995.  Said  billing  also  indicated  that  the 
Annual  Charge  Adjustment  (ACA)  to  be 
applied  to  rates  commencing  October  1, 
1. 1996  is  $0.00203  per  Mcf.  By  the 
instant  filing,  in  accordance  with 
Section  34  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1, 
Columbia  proposes  to  track  the  ACA 
Unit  Surcharge  for  fiscal  year  1996,  as 
adjusted.  The  adjusted  ACA  Unit 
Surcharge,  which  gives  effect  to  the 
Commission’s  prior  fiscal  year 
adjustment,  is  $0.00203  per  Mcf  or 
$0.0020  per  Dth  on  Columbia’s  system. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  wdth  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 


Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23294  Filed  9-11-96;  8:45  am] 
BHJJNQ  CODE  S717-01-M 


[Docket  No.  TM97-1-70-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Chariges  in  FERC  Gas  Tariff 

.September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets  to  become  effective  October 
1, 1996. 

Fourteenth  Revised  Sheet  No.  018 
Fifteenth  Revised  Sheet  No.  019 

On  July  29, 1996  Columbia  Gulf 
received  an  Annual  Charge  billing  fium 
the  Commission  for  the  fiscal  year  1996 
in  the  amount  of  $1,694,737,  consisting 
of  a  computed  fiscal  year  1996  charge  of 
$1,711,217  and  a  credit  adjustment  of 
$16,480  for  decreased  costs  experienced 
by  the  Commission  during  fiscal  year 
1995.  Said  billing  also  indicated  that  the 
Annual  Charge  Adjustment  (ACA)  to  be 
applied  to  rates  commencing  October  1, 
1996  is  $0.00203  per  Mcf.  By  the  instant 
filing,  in  accordance  with  Section  32  of 
the  ^neral  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Columbia  Gulf  proposes 
to  track  ACA  Unit  Surcharge  for  fiscal 
year  1996,  as  adjusted.  The  adjusted 
ACA  Unit  Surcharge,  which  gives  effect 
to  the  Commission’s  prior  fiscal  year 
adjustment,  is  $0.00203  per  Mcf  or 
$0.0020  per  Dth  on  Columbia  Gulfs 
system. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23287  Filed  9-11-96;  8:45  am] 
BHJJNQ  CODE  S717-01-M 


[Docket  No.  TM97-1-2-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
East  Tennessee  Gas  Transmission 
Company  (East  Tennessee)  tendered  for 
filing  its  current  Annual  Charge 
Adjustment  (ACA). 

^st  Tennessee  states  the  purpose  of 
the  filing  is  to  reflect  that  there  is  no 
change  to  the  ACA  surcharge  to  its 
commodity  rates  for  the  period  October 
1, 1996  through  September  30, 1997. 

The  ACA  surcharge  is  currently  $.0022/ 
Dth  and  will  remain  at  this  level 
through  September  30, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  StreeWN.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
nmst  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23280  Filed  9-11-96;  8:45  am] 
BHJJNQ  CODE  S717-01-M 


[Docket  Nos.  TA97-1-23-000  and  TM97-a- 
23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  certain  revised 
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tariff  sheets,  with  a  proposed  effective 
date  of  November  1, 1996. 

Eastern  Shore  states  the  subject  Rling 
is  Eastern  Shore’s  annual  PGA  filing  as 
required  by  Section  21  of  the  General 
Terms  and  Conditions  (GT  &  C)  of 
Eastern  Shore’s  FERC  Gas  Tariff  and 
consists  of  the  calculation  of  a  current 
adjustment  for  the  commodity 
piuchased  gas  cost  component  of 
Eastern  Shore’s  jiirisdictional  sales  rates 
and  calculations  of  Eastern  Shore’s 
annual  demand  and  commodity 
surcharges  to  amortize  its  Account  No. 
191  Unrecovered  Purchased  Gas  Cost. 

Eastern  Shore  further  states  that 
pursuant  to  Section  23  of  the  GT  &  C  of 
Eastern  Shore’s  FERC  Gas  Tariff,  Eastern 
Shore  has  also  calculated  current 
adjustments  for  the  demand  and 
commodity  transportation  cost 
component  of  its  jurisdictional  sales 
rates  and  the  annual  demand  and 
commodity  stlrcharges  to  amortize  its 
Account  No.  191  Unrecovered 
Transportation  Cost. 

Eastern  Shore  states  that  copies  of  the 
tiling  are  being  mailed  to  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tiling  should  tile  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  must  be 
tiled  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  tile  a  motion  to  intervene.  Copies 
of  this  tiling  are  on  tile  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23302  Filed  9-11-96;  8:45  am) 
BILUNG  CODE  S717-01-M 


[Docket  No.  CP96-741-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

September  6, 1996. 

Take  notice  that  on  August  26, 1996, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  tiled 
in  Docket  No.  CP96-741-000  a  request 


pursuant  to  Sections  157.205  and 
157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  for  West  Florida 
Natural  Gas  Company  (WFNG)  under 
FGT’s  blanket  certiticaie  issued  in 
Docket  .No.  CP82-553-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  tile  with  the  Commission  and  open 
to  public  inspection. 

Specitically,  FGT  proposes  to 
construct,  operate,  and  own  a  new 
delivery  point  at  or  near  mile  post  487.8 
on  its  existing  30-inch  mainline  in 
Lafayette  County,  Florida,  to 
accommodate  natural  gas  deliveries  to 
the  State  of  Florida  Mayo  Prison.  FGT 
also  proposes  to  add  the  delivery  point 
to  an  existing  tirm  gas  transportation 
service  agreement  by  and  between  FGT 
and  the  State  of  Florida,  Department  of 
Corrections  imder  FGT’s  FTS-1  Rate 
Schedule.  FGT  indicates  that  the 
delivery  point  will  consist  of  a  2-inch 
tap,  minor  connecting  pipe,  electronig 
flow  measurement  equipment,  and  any 
related  appurtenant  facilities  necessary 
for  FGT  to  deliver  gas  up  to  60  MMBtu 
per  hour  at  line  pressure.  WFNG  will 
reimburse  FGT  for  the  $57,000 
estimated  construction  costs.  FGT 
further  states  that  WFNG  will  construct, 
own,  and  operate  the  meter  and 
regulation  station. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
tile  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
tiled  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  tiling  a  protest.  If  a 
protest  is  tiled  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  tiling  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  * 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-23279  Filed  9-11-96;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  TM97-1-1 10-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Annual  Charge 
Adjustment  Filing 

September  6, 1996. 

Take  notice  that  on  August  30, 1996 
Iroquois  Gas  Transmission  System,  L.P. 
tendered  a  letter  to  the  Federal  Energy 
Regulatory  Commission  advising  that 
the  Annual  Charge  Adjustment 
surcharge  for  the  Fiscal  Year 
commencing  October  1, 1996  would 
remain  unchanged.  Iroquois  states  that 
the  ACA  surcharge  will  remain  at 
$0.0023  per  Dth 

Iroquois  states  that  copies  of  the  tiling 
were  served  upon  all  jurisdictional 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  tiling  should  tile  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE  Washington,  EXi:  20426, 
in  accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission’s  Rules  of 
Practice  and  Procedures.  All  such 
motions  or  protests  must  be  tiled  as 
provided  in  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bwome  a  party 
must  tile  a  motion  to  intervene.  Copies 
of  this  tiling  are  on  tile  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretaiy. 

[FR  Doc.  96-23283  Filed  9-11-96;  8:45  am] 
BILUNG  CODE  STir-OI-M 


[Docket  No.  TM97-1 -99-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Kem  River  Gas  Transmission  (Kem 
River)  tendered  for  tiling  as  part  of  its 
FERC  Gas  Tariff  the  following  tariff 
sheets,  to  become  effective  October  1, 
1996: 

First  Revised  Volume  No.  1 
Sixth  Revised  Sheet  No.  5 
Sixth  Revised  Sheet  No.  6 

Kem  River  states  that  the  purpose  of 
this  tiling  is  to  update  Kem  River’s  tariff 
to  reflect  the  Commission  approved 
Annual  Charge  Adjustment  (ACA) 
surcharge  of  $.0020  per  Mcf  to  be 
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effective  for  the  twelve-month  period 
beginning  October  1, 1996. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-23284  Filed  9-11-96;  8:45  am] 
BNJJNO  CODE  a717-01-M 

[Docket  No.  TM97-1-137-000] 

Midwest  Gas  Storage  hie.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Midwest  Gas  Storage  Inc.,  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  the 
following  revised  tariff  sheet,  with  a 
proposed  effective  date  of  October  1, 
1996: 

First  Revised  Sheet  No.  4 

Pursuant  to  Order  No.  472,  the 
Commission  has  authorized  pipeline 
companies  to  track  and  flow  through  to 
their  customers  the  Annual  Charge 
Adjustment  (ACA),  as  determined  each 
year  by  the  Commission.  Midwest  seeks 
to  revise  its  tariff  to  reflect  the  1996 
ACA  unit  charge  approved  by  the 
Commission  of  $0.0020  per  Mcf;  under 
Midwest’s  tariff,  this  equates  to  an  ACA 
unit  charge  of  $0.0020  per  Dth. 

Midwest  further  states  that  it  has 
served  a  copy  of  this  application  upon 
all  of  its  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 


the  Commission’s  Regulations.  All 
protests  will  be  considered  by  the 
Commission  in  determining  tlie 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23282  Filed  9-11-96;  8:45  amj 
BiUJNQ  CODE  S717-01-M 


[Docket  No.  TM97-1-6-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  of  its 
FERC  Gas  Tcuiff,  Second  Revised 
Volume  No.  1,  Sixth  Revised  Sheet  No. 

5.  Midwestern  requests  an  effective  date 
of  October  1, 1996. 

Midwestern  states  that  the  tariff  sheet 
reflects  a  decrease  of  $.0001  per  Dth  in 
the  Annual  Charge  Adjustment  (ACA) 
surcharge,  resulting  in  a  new  ACA 
svutdiarge  of  $.0022/Dth. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  this  filing  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E. 
Washington,  D.C.  20426,  in  accordance 
with  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-23300  Filed  9-11-96;  8:45  amj 
BILUNQ  CODE  «717-01-M 


[Docket  No.  TM97-1-16-00] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  F'ERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  on  Ckitober  1, 

1996: 

Seventeenth  Revised  Sheet  No.  5 
Twelfth  Revised  Sheet  No.  5A 
Fourteenth  Revised  Sheet  No.  6 
Eighth  Revised  Sheet  No.  6A 
Alt  Eighth  Revised  Sheet  No.  6A 

National  declares  that  the  purpose  of 
this  filing  is  to  state  the  Annual  Charge 
Adjustment  (ACA)  unit  surcharge 
authorized  by  the  Commission  for  Fiscal 
1997  is  $.0023  per  Mcf  or  $.0023  per 
Dth  when  converted  to  National’s 
measurement  basis. 

National  states  that  copies  of  this 
filing  were  served  on  National’s 
jurisdictional  customers  and  on  the 
interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Rules  214  or 
211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protest  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  96-23296  Filed  9-11-96;  8:45  amj 
BILUNQ  CODE  e717-01-M 

[Docket  No.  TM96-a-1 6-600) 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Eleventh  Revised  Sheet 
No.  5A,  with  a  proposed  effective  date 
of  September  1, 1996. 
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National  states  that  imder  Article  n. 
Section  2,  of  the  approved  settlement  in 
the  above-captioned  proceedings. 
National  is  required  to  recalculate 
monthly  the  maximum  Interruptible 
Gathering  ("IG")  rate  and  charge  that 
rate  on  the  first  day  of  the  following 
month  if  the  result  is  an  IG  rate  2  cents 
above  or  below  the  IG  rate.  The 
recalculation  produced  an  IG  rate  of  12 
cents  per  dth. 

National  further  states  that  pursuant 
to  Article  n.  Section  4,  National  is 
required  to  file  a  revised  tariff  sheet  in 
a  Compliance  Filing  each  time  the 
effective  IG  rate  is  revised  within  30 
days  of  the  efiective  date  of  the  revised 
IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  EKH  20426, 
in  accordance  with  Rules  211  or  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-23301  Filed  9-11-96;  8:45  ami 
BI  LUNG  CODE  <717-01-M 


[Docket  No.  RP96-200-009] 

NorAm  Gas  Transmission  Company; 
Notice  of  Fiiing 

September  6, 1996.  ' 

Take  notice  that  on  September  3, 

1996,  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet  to  be 
effective  September  1, 1996: 

Fifth  Revised  Sheet  No.  7 

NGT  states  that  this  tariff  sheet  is  filed 
herewith  to  reflect  specific  negotiated 
rate  tran^ctions  for  the  month  of 
September,  1996. 

Any  person  desiring  to  protest  the 
proposed  tariff  sheets  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rule  211  of 


the  Commission’s  Rules  of  Practice  and 
Procediu^  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-23303  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  e717-01-M 


[Docket  No.  RP96-200-008] 

NorAm  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  to  be  elective  as  shown: 

Effective  April  1, 1996: 

Second  Substitute  First  Revised  Sheet  No.  7 
Effective  May  1, 1996: 

Substitute  Second  Revised  Sheet  No.  7 
Effective  June  1, 1996: 

First  Revised  Substitute  Second  Revised 
Sheet  No.  7 

NGT  states  that  these  revised  tariff 
sheets  are  filed  herewith  to  comply  with 
the  Commission’s  order  dated  August 
21, 1996,  in  Docket  No.  RP96-200-005. 

Any  person  desiring  to  protest  the 
proposed  tariff  sheets  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rule  211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Dqc.  96-23304  Filed  9-11-96;  8:45  am) 
BILUNG  CODE  S717-01-M 


[Docket  No.  CP96-753-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  6, 1996. 

Take  notice  that  on  August  29, 1996, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP96-75 3-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  install  and  operate  a 
delivery  point  for  Enron  Capital  and 
Trade  Resources  (ECT)  in  Pecos  County, 
Texas  imder  Northern’s  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Conunission  and  open  to  public 
inspection. 

Northern  proposes  to  install  and 
operate  a  delivery  point  for  ECT  in  order 
to  provide  up  to  500  MMBtu  on  a  peak 
day  and  40,000  MMBtu  annually,  under 
currently  effective  agreements,  to  a 
commercial  customer  in  Pecos  County, 
Texas, 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CF  R 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act, 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-23276  Filed  9-11-96;  8:45  am] 
BILLING  CODE  f717-ei-M 


[Docket  No.  TM97-1-73-000] 

Ozark  Gas  Transmission  System; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Ozark  Gas  Transmission  System  (Ozark) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
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No.  1,  the  following  revised  tariff  sheet, 
with  a  proposed  ef^tive  date  of 
October  1, 1996: 

Fourteenth  Revised  Sheet  No.  4 

Ozark  states  that  it  is  amending  its 
transmission  rate  schedules  to  reflect 
the  Commission-authorized  Annual 
Charge  Adjustment  unit  charge  of 
$.0020  per  MMBtu.  Ozark  states  that 
this  is  a  $.003  reduction  from  the 
currently  effective  ACA  unit  charge. 
Ozark  states  that  its  filing  is  submitted 
pursuant  to  Section  154.38(d)  of  the 
Commission’s  Regulations  and  Section 
11  of  the  General  Terms  and  Conditions 
of  Ozark’s  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

,X)zark  states  that  copies  of  this  filing 
were  served  on  Ozark’s  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C., 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  €md  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-23286  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  e717-01-M 


[Docket  No.  RP96-352-000;  Docket  No. 
RM96-14-4)01] 

Pacific  Gas  and  Electric  Company, 
Southern  California  Gas  Company, 
Transwestem  Pipeline  Company; 
Secondary  Market  Transaction  on 
International  Natural  Gas  Pipelines; 
Notice  of  Application  of  Pacific  Gas 
and  Electric  Company,  Southern 
California  Gas  Company,  and 
Transwestem  Pipeline  Company  to 
Participate  in  Pilot  Program 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Transwestem  Pipeline  Company, 
Southern  California  Gas  Company,  and 
Pacific  Gas  and  Electric  Company, 
pursuant  to  the  Commission’s  July  31, 
1996  Order  in  the  above-referenced 
docket,  submitted  an  application  to 
participate  in  the  pilot  program  lifting 


the  price  cap  for  release  capacity,  and 
interruptible  and  short-term  firm 
capacity. 

Any  person  desiring  to  comment  on 
or  to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commi^ion, 
888  First  Street,  N.E.,  Washington,  D.C., 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
15  days  and  comply  with  the 
requirements  in  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  O.  Cashell, 

Secretary. 

(FR  Doc.  96-23281  Filed  9-11-96;  8:45  amj 
BIUJNQ  CODE  srir-oi-M 


[Docket  No.  TM97-1-41-000] 

Palute  Pipeline  Ckmipany;  Notice  of 
Change  in  Annual  Charge  Adjustment 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  and  acceptance  to  be 
a  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  the  following 
tariff  sheet,  with  a  proposed  effective 
date  of  October  1, 1996: 

2nd  Rev.  Third  Revised  Sheet  No.  10 

Paiute  states  that  the  purpose  of  this 
filing  is  to  revise  its  annual  charge 
adjustment  surcharge  in  order  to  recover 
the  Commission’s  annual  charges  for  the 
1996  fiscal  year. 

Paiute  states  that  copies  of  this  filing 
have  been  mailed  to  all  jurisdictional 
customers  and  afiected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR 
385.211,  385.214).  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23290  Filed  9-11-96;  8:45  am) 
BILUNQ  CODE  f717-«1-M 


[Docket  No.  TM97-1-28  000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  September  3, 

1996,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to  be 
effective  Ortober  1, 1996. 

Panhandle  states  that  the  purpose  of 
this  filing,  which  is  made  in  accordance 
with  Section  154.402  of  the 
Commission’s  Regulations,  is  to  reflect 
the  Federal  Energy  Regulatory 
Commission’s  change  in  the  unit  rate  for 
the  Annual  Charge  Adjustment 
surcharge  to  be  applied  to  rates  fcr 
recovery  of  1996  Annual  Charges 
pursuant  to  order  No.  472  in  Docket  No. 
RM87-3-000.  This  filing  complies  with 
the  provisions  of  Section  18.2  (Annual 
Charge  Adjustment  Provision)  of  the 
General  Terms  and  Conditions  of 
Panhandle’s  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  surcharge 
attributable  to  fiscal  year  1996  program 
costs  is  $0.0020  per  Mcf  ($0.0020  per  Dt. 
to  reflect  Panhandle’s  billing  unit)  of 
natural  gas  transported. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D<  Cashell, 

Secretary. 

(FR  Doc.  96-23292  Filed  9-11-96;  8:45  am] 
BiLUNQ  CODE  6717-01-M 

[Docket  No.  MG9e-18-000] 

Richfield  Gas  Storage  System;  Notice 
of  Filing 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Richfield  Gas  Storage  System  submitted 
standards  of  conduct  tmder  Order  Nos. 
497  et  seo.J  and  Order  Nos.  566  et  seq.^ 

Richfield  states  that  it  served  copies 
of  its  standards  of  conduct  on  all  of  its 
firm  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  or  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  23, 1996. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriation  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-23275  Filed  9-11-96;  8:45  am) 
BILUNQ  CODE  S717-01-M 

>  Order  No.  497,  53  FR  22139  (June  14, 1988),  m 
FERC  Stats.  &  Regs.  1  30,820  (1988);  Order  No.  497- 
A  order  on  rehearing,  54  FR  52781  (December  22, 
1989),  m  FERC  Stats.  &  Regs.  30,868  (1989);  Order  • 
No.  497-B,  order  extending  sunset  date,  55  FR 
53291  (December  28, 1990),  ni  FERC  Stats.  &  Regs. 

1  30,908  (1990);  Order  No.  497-C,  order  extending 
sunset  date,  57  FR  9  (January  2, 1992),  in  FERC 
Stats.  &  Regs.  1  30,934  (1991),  rehearing  denied,  57 
FR  5815  (February  18, 1992),  58  FERC  f  61,139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.  2d  1187  (O.C.  Cir.  1992), 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  01  FERC  Stats.  &  Regs.  Preambles  f 
30,958  (December  4, 1992),  57  FR  58978  (December 
14, 1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4, 1994), 
65  FERC  1  61,381  (December  23, 1993),  Order  No. 
497-F  [order  denying  rehearing  and  granting 
clarification),  66  FERC  1  61,347  (March  24, 1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27, 
1994),  m  FERC  Stats.  &  Regs.  1  30,997  (June  17, 
1994);  Order  No.  566-A.  onfer  on  rehearing,  59  FR 
52896  (October  20, 1994),  69  FERC  1  61,044 
(October  14, 1994);  Order  No.  566-B,  order  on 
rehearing,  59  FR  65707,  (December  21, 1994);  69 
FERC  1  61,334  (December  14, 1994). 


[Docket  No.  Mroe-^fr-OOO] 

Richfield  Gas  Storage  System;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Richfield  Gas  Storage  System  (Richfield) 
submitted  for  filing  as  part  of  its  FERC 
(}as  Tariff,  Substitute  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  September  29, 
1996: 

First  Revised  Sheet  Nq.  32 
Original  Sheet  No.  41 A 

Richfield  states  that  the  above  listed 
tariff  sheets  are  being  filed  to  make  the 
language  in  Richfield’s  tariff  consistent 
with  Richfield’s  Statement  of  Standards 
of  Conduct  which  is  being  filed 
concurrently  herewith.  Richfield  also 
states  that  it  is  filing  a  Statement  of 
Standards  of  (Donduct  to  reflect  that 
Richfield  has  one  marketing  affiliate. 
Richfield  also  states  that  Richfield  and 
its  marketing  affiliate  function 
independently  of  each  other.  Richfield 
also  states  that  other  than  telephone 
equipment,  a  mainfieme  computer 
system  and  a  Local  Area  Network, 
Richfield  does  not  share  any  facilities  or 
operating  personnel  with  its  marketing 
affiliate. 

Richfield  states  that  copies  of  the 
filing  were  served  on  all  firm  customers 
of  Richfield  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protest  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-23305  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  8717-01-M 


[Docket  No.  TM97-1-6-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  revised  sheet,  with  a 
proposed  effective  date  of  October  1, 
1996: 

Third  Revised  Sheet  No.  7 
Third  Revised  Sheet  No.  8 
Third  Revised  Sheet  No.  9 

Sea  Robin  states  that  the  aforesaid 
tariff  sheets  implement  the  Federal 
Energy  Regulatory  Commission’s 
(Commission)  revised  Annual  (Charge 
Adjtistment  (ACA)  of  .20f  per  MMBtu. 
This  represents  a  decrease  of  .03f  per 
MMBtu  in  the  ACA  charge  firom  the 
current  level  of  .23<  per  MMBtu. 

Sea  Robin  states  that  copies  of  S>ea 
Robin’s  filing  were  served  upon  all  of 
Sea  Robin’s  customers,  affected 
commissions  and  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition  > 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (Sections 
385.214,  385.211).  All  such  petitions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  fifing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-23297  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  a717-01-M 

[Docket  No.  MT96-27-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Tennessee  Ckis  Pipeline  Company 
(Tennessee),  submitted  for  fifing  to 
become  part  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet  to  be  effective  on 
September  30, 1996: 

Third  Revised  Sheet  No.  401 
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Tennessee  states  that  the  purpose  of 
this  filing  is  to  update  the  listing  of 
shared  operating  personnel  between 
Tennessee  and  its  marketing  affiliates. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C 
20426,  in  accordance  with  18  CFR 
385.211  and  385.214  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
miist  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lok  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23274  Filed  9-11-96;  8:45  am] 
BMUNO  OOOE  srir-oi-M 


[Docket  No.  CP96-75(MX)0] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Request  Under  Bianket 
Authorization 

September  6, 1996. 

Take  notice  that  on  August  28, 1996, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  43201  filed  in 
Docket  Na  CP96-750-000  a  request 
pursuant  to  Sections  157.205, 157.212, 
and  157.216  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212,  and  157.216) 
for  approval  and  permission  to  replace 
and  relocate  an  existing  delivery  point 
in  Hancock  Coimty,  Kentucky,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82-407-000,  pursuant  to  Section 
7(c)  of  the  Natural  Gm  Act  (NGA),  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Gas  states  that  it  proposes  to 
replace  and  relocate  its  Hawesville  No. 

1  delivery  point  which  is  used  to  serve 
customers  of  Western  Kentucky  Gas 
(WKG),  a  local  distribution  company  in 
the  Hawesville,  Kentucky  area.  Texas 
Gas  further  states  that  the  delivery  point 
Texas  Gas  proposes  to  replace  and 
relocate  was  originally  constructed  in 
1931  by  the  Missouri-Kansas  Pipe  Line 
Company,  a  predecessor  company  of 
Texas  Gas.  It  is  asserted  that  die 
proposed  relocation  of  this  delivery 


point  will  correct  certain  operational 
and  maintenance  problems  as  the 
location  of  the  side  valve  which  serves 
this  delivery  point  is  subject  to  flooding. 

Any  person  or  Commission  Staff  may, 
within  45  days  of  the  issuance  of  the 
instant  notice  by  the  Commission,  file 
pursuant  to  Rule  214  of  the 
Commission’s  Rules  of  Practice  and 
Procediue  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G^  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23277  Filed  9-11-96;  8:45  am] 
BiUlNQ  CODE  S717-01-M 


[Docket  No.  TM97-1-18-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
contained  in  Appendix  A,  to  the  filing. 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  23  of  the  General  Terms  and 
Conditions  of  Texas  Gas’s  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
which  affords  Texas  Gas  the  right  to 
recover  the  costs  billed  to  Texas  Gas  by 
the  Federal  Energy  Regulatory 
Commission  via  the  FERC  ACA  Unit 
Charge  method.  That  imit  charge,  as 
determined  by  the  Commission,  is 
$.0018/Mcf  ($.0018/MMBtu  converted) 
as  set  forth  on  Texas  Gas’s  Annual 
enlarges  Bill  for  fiscal  year  1996,  to  be 
effective  October  1, 1996. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas’s  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 


Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretaryi 

[FR  Doc.  96-23295  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  S717-41-M 


[Docket  No.  TM97-1-42-00<q 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  August  30, 1996 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Voliune  No.  1,  the  following 
tariff  sheets: 

Effective  October  1, 1996: 

117th  Revised  Sheet  No.  5 
22nd  Revised  Sheet  No.  5A 
14th  Revised  Sheet  No.  5A.02 
14th  Revised  Sheet  No.  5A.03 
19th  Revised  Sheet  No.  5B 

Transwestem  states  that  the 
referenced  tariff  sheets  are  being  filed  to 
adjust  Transwestem’s  Annual  (^arge 
Adjustment  (ACA)  pursuant  to  Section 
23  of  the  General  'Terms  and  Conditions 
of  Transwestem’s  FERC  Gas  Tariff, 
Second  Revised  Voliune  No.  1. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C., 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
bo  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23289  Filed  9-11-96;  8:45  am) 
BILUNG  COO€  S717-01-M 


[Docket  No.  TM97-1 -30-000] 

Trunkline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  September  3, 

1996,  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing,  to  be 
effective  October  1, 1996. 

Trunkline  states  that  the  ptirpose  of 
this  filing,  which  is  made  in  accordance 
with  Section  154.402  of  the 
Commission’s  Regulations,  is  to  reflect 
the  Federal  Energy  Regulatory 
Commission’s  change  in  the  imit  rate  for 
the  Annual  Charge  Adjustment 
surcharge  to  be  applied  to  rates  for 
recovery  of  1996  Annual  Charges 
pursuant  to  Order  No.  472  in  Docket  No. 
RM87-3-000.  This  filing  complies  with 
the  provisions  of  Section  21  (Annual 
Charge  Adjustment  Provision)  of  the 
General  Terms  and  Conditions  of 
Trunkline’s  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  surcharge 
attributable  to  fiscal  year  1996  program 
costs  is  $0.0020  per  Mcf  ($0.0019  per  Dt. 
to  reflect  Trunkline’s  billing  unit)  of 
natural  gas  transported. 

^  Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  de'i^iring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  must  be 
filed  in  accordance  with  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23291  Filed  9-11-96;  8:45  ami 
BILUNG  CODE  a717-01-M 


[Docket  No.  CP96-745-OOq 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

September  6, 1996. 

Take  notice  that  on  August  26, 1996, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP96-745-000  a 
request  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  as  amended,  and 
Sections  157.205  and  157.216(b)  for 
authorization  to  abandon  by  sale  in 
place  to  Williams  Energy  Services 
Company  approximately  52.8  miles  of 
12-inch  pipeline  located  in  Kay  and 
Osage  Counties,  Oklahoma,  and  to 
abandon  in  place  approximately  4.1 
miles  of  2-inch  pipeline  located  in 
Osage  County,  Oklahoma,  in  accordance 
with  the  authority  granted  to  WNG  in  its 
blanket  certificate  issued  in  Docket  No. 
CP82-479-000  pursuant  to  18  CFR  Part 
157,  Subpart  F  of  the  Natural  Gas  Act, 
all  as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  bpen  for  public  inspection. 

WNG  states  that  customers  affected  by 
the  abandonment  of  the  pipelines  have 
been  transferred  to  an  adjacent  16-inch 
pipeline  or  converted  to  propane.  It  is 
stated  that  the  costs  associated  with  the 
abandonments  are  estimated  to  be 
$1,000.  WNG  indicates  that  the  sales 
price  of  the  12-inch  pipeline  is  $40,000. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell,  ^ 

Secretary. 

(FR  Doc.  96-23278  Filed  9-11-96;  8:45  am] 
BILUNG  CODE  ffiTir-OI-M 


[Docket  No.  TM97-1-76-0001 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

September  6, 1996. 

Take  notice  that  on  September  3, 

1996,  Wyoming  Interstate  Company, 

Ltd.  (WIC)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  October  1, 1996: 

First  Revised  Volume  No.  1 
Fifth  Revised  Sheet  No.  5 
Second  Revised  Volume  No.  2 
Fifth  Revised  Sheet  No.  4 
Seventh  Revised  Sheet  No.  5 

WIC  states  that  the  tariff  sheets  reflect 
a  decrease  in  the  ACA  adjustment 
charge,  resulting  in  a  new  ACA  rate  of 
$0.0019  per  Dth  based  on  WIC’s  1996 
ACA  billing. 

WIC  requests  that  the  new  $0.0019 
cent  per  Dth  ACA  charge  be  effective 
October  1, 1996. 

WIC  states  that  copies  of  this  filing 
have  been  served  on  WIC’s 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  Sections  385.214  and 
385.211).  All  such  petitions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  buf  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-23285  Filed  9-11-96;  8:45  am) 
BILUNG  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders  for  the  Week  of  October  16 
Through  October  20, 1995 

During  the  week  of  October  16 
through  October  20, 1995,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals. 
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applications,  petitions,  or  other  requests 
with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  August  29, 1996 
Rkhard  W.  Dugan, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Department  of  Energy 

Office  of  Hearings  and  Appeals 

Washington,  D.C  20585 

Decision  List  No.  942 

Week  of  October  16  through  October  20, 
1995.  ^ 


Appeals 

Cohen  &  Cotton,  10/18/95,  VPA-O082 

Cohen  &  Cotton  filed  an  Appeal  from  a 
denial  by  the  Western  Area  Power 
Administration  (WAP A)  of  a  Request  for 
Information  which  the  hrm  had  submitted 
under  the  Freedom  of  Information  Act  (the 
FOIA).  In  considering  the  Appeal,  the  DOE 
found  that  the  document  requested  by  Cohen 
&  Cotton,  a  Preliminary  Real  Estate  Plan,  did 
not  exist  because  it  was  not  WAPA’s 
customary  practice  to  prepare  such  a 
document.  Since  no  responsive  doaunent 
exists,  the  Appeal  was  denied. 

Portland  General  Electric  Company,  10/20/ 
95,  VFA-0084 

Portland  General  Electric  Company  (PGE} 
hied  an  Appeal  from  a  partial  denial  by  the 
Bonneville  Power  Administration  (BPA)  of  a 
Request  For  Information  that  it  had 
submitted  under  the  Freedom  of  Information 
Act.  PGE  maintained  that  additional 
responsive  documents  must  exist.  In 
considering  the  Appeal,  the  DOE  found  that 
BPA  had  misconstrued  the  scope  of  PGE’s 
request  Accordingly,  the  Appeal  was  granted 
in  part  and  the  matter  was  remanded  to  BPA 
with  directions  to  issue  a  new  determination 
after  consulting  with  PGE  concerning  the 
scope  of  its  request. 

Personnel  Security  Hearing 
Albuquerque  Operations  Office,  10/17/95, 
VSO-0040 

A  Hearing  Officer  from  the  Office  of 
Hearings  and  Appeals  issued  an  Opinion 
regarding  the  eligibility  of  an  individual  for 
access  authorization  under  the  provisions  of 
10  C.F.R.  Part  710.  After  carefully 


considering  the  record  of  the  proceeding  in 
view  of  the  standards  set  forth  in  Part  710, 
the  Hearing  Officer  found  that  the  individual 
uses  alcohol  habitually  to  excess,  based  on 
his  long  history  of  alcohol  dependence  and 
evidence  that  he  continues  to  drink  heavily, 
and  that  his  alcohol  use  constitutes  a  mental 
illness  that  causes  a  significant  defect  in 
judgment  and  reliability.  The  Hearing  Officer 
also  found  that  the  individual  has  engaged  in 
unusual  conduct,  particularly  with  respect  to 
willfully  breaching  the  terms  of  a  plea 
bargain  agreement,  that  tends  to  show  that'he 
is  not  honest,  trustworthy,  or  reliable.  The 
DOE’S  security  concerns  regarding  these 
behaviors  were  not  overcome  by  any 
evidence  mitigating  the  derogatory 
information  underlying  the  DOE’s  charges. 
Accordingly,  the  Hearing  Officer  found  that 
the  individual  should  not  be  granted  access 
authori2ation. 

Refund  Application 

Texaco  Inc./L  S'  R  Texaco,  10/17/95,  RF321- 
17243 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  granting  in  part  an 
application  that  was  filed  by  L  &  R  Texaco' 

(L  &  R).  L  &  R  was  a  partnership,  and  the 
application  was  filed  by  tbe  surviving  partner 
and  three  children  of  the  other  partner,  who 
died  intestate.  The  DOE  granted  the 
application  as  it  pertained  to  the  surviving 
partner,  but  denied  the  application  as  it 
pertained  to  .the  children  of  the  deceased 
partner,  finding  that,  imder  the  applicable 
state  law,  the  deceased  partner’s  refund 
should  go  to  his  widow,  and  not  to  the 
children. 


Refund  Applfoations 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refund  applications,  which  are  not 
summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference  Room  of  the  Office  of  Hearings 
and  Appeals. 

Adams  County  Co-Op,  et  al . . . . .  RF272-94118  10/17/95 

LTV  Energy  Products,  et  al . . .  RF272-78116  10/20/95 

Racine  County,  WI,  et  al  . . .  RF272-97545  10/17/95 

Simeone  Corporation  .  RF272-77896  10/17/95 

Statler  Tissue  Co.,  et  al . . .  RK272-518  10/17/95 

Texaco  Inc./Donaid  E.  Foster  . . .  RF321-12205  10/20/95 

Chain  Oil  Co .  RF.121-12208 

Texaco  Inc./Pattersons’8  Texaco  . . . . . . . .  RF321-20746  10/20/95 

Van  Brunt  Texaco  . . . ; .  RF321-20768 

Wolk  Properties,  et  al  . . . . .  RF272-77655  10/17/95 


Dismissals 


The  following  submissions  were  dismissed: 


Crane,  TX . . .  RF272-86292 

Goodhue  Lumber  Company  . . . . . . .  RF300-21437 

Govemmerrt  Accountability  Project . . .  VFA-0090 

H«l  Brothers  Atlantic  . . . . . . . . .  RF304-15055 

Kerrville  Bus  Co.,  Inc . . .  RF300-21357 

Leonard’s  Texaco  Service .  RF321-20630 

Penry’s  Texaco  . . . . . . . . . : .  RF321-16247 

Rutland,  MA  . . .  RF2/2-86322 

Snow’s  Texaco .  RF321i-20602 


[FR  Doc.  96-23354  Filed  9-11-96;  8:45  am) 
aaUNQ  CODE  6480-01-P 
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Notice  of  Issuance  of  Decisions  and 
Orders  for  the  Week  of  Novemb^^  27 
Through  December  1, 1995 

During  the  week  of  November  27 
through  December  1, 1995,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  siunmary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 

Federal  Energy  Guidelines,  a 
coounercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www,oha.doe.gov. 

Dated:  August  28, 1996. 

Thomas  O.  Mann, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Department  of  Energy 
Office  of  Hearings  and  Appeals 
Washington,  D.C.  20585 
Decision  List  No.  948 

Week  of  November  27  Through  December  1, 
1995 

Appeals 

Burlin  McKinney,  11/28/95,  VFA-0094 

The  Department  of  Energy  (DOE)  issued  a 
Decision  and  Order  (D&O)  denying  a 
Freedom  of  Information  Act  (FOIA)  Appeal 
that  was  filed  by  Burlin  McKinney.  In  his 
Appeal,  Mr.  McKinney  sought  access  to  the 
deleted  portions  of  a  memorandum  ' 
concerning  an  interview  of  an  individual 
with  the  Office  of  the  Inspector  General 
(OIG).  Portions  of  the  memorandum  which 
tended  to  identify  the  individual  were 
deleted  pursuant  to  Exemptions  six  and 
seven  of  the  FOIA.  In  the  Decision,  the  DOE 
stated  that  the  individual’s  interest  in 
remaining  anonymous  outweighed  the  public 
interest  in  disclosure.  The  DOE  therefore 
concluded  that  the  OIG  properly  withheld 
the  deleted  portions  of  the  document. 


National  Security  Archive,  11/30/95,  VFA- 
0095 

The  National  Seciuity  Archive  (NSA)  filed 
an  Appeal  Grom  a  determination  issued  by 
the  Office  of  Policy  (Policy)  of  the 
Department  of  Energy  (DOE)  in  response  to 
a  request  firom  NSA  under  the  Freedom  of 
Information  Act  (FOIA).  NSA  requested 
documents  concerning  the  US-Mexico  oil 
negotiations  during  1977-78.  In  considering 
the  Appeal,  the  Office  of  Hearings  and 
Appeals  found  that  the  scope  of  the  search 
performed  by  Policy  was  not  broad  enough 
and  that  responsive  documents  may  exist 
within  the  (^ce  of  General  Counsel. 
Moreover,  a  new  search  was  performed  with 
additional  information  provided  by  NSA  on 
appeal.  This  new  search  located  possibly 
responsive  documents.  Accordingly,  the 
Appeal  was  remanded  to  the  Freedom  of 
Information  and  Privacy  Act  Division  of  the 
DOE  to  (1)  coordinate  a  search  of  the  Office 
of  General  Counsel  and  (2)  issue  a 
determination  with  respect  to  the  newly 
discovered  documents. 

Paul  IV.  Fox,  11/30/95,  VFA-0096 

Paul  W.  Fox  filed  an  Appeal  from  a  partial 
denial  by  the  Bonneville  Power 
Administration  (BP A)  of  a  Request  For 
Information  that  he  had  submitted  under  the 
Freedom  of  Information  Act  (FOIA).  The 
request  concerned  negotiations  between  the 
U.S.  and  Canada  concerning  delivery  of 
electric  power  pursuant  to  the  Columbia 
River  Treaty. 

The  documents  at  issue  were  withheld 
pursuant  to  the  deliberative  process  privilege 
of  Exemption  5,  which  applies  to  inter-  or 
intra-agency  documents. 

The  DOE  rejected  the  argument  that 
dociunents  could  not  be  inter-  or  intra-agency 
if  they  were  between  BPA  and  the  Mid- 
Coliunbia  Partners  (MCPs),  a  coalition  of 
private  power  companies.  The  DOE  found 
that  the  matter  should  be  remanded  to  BPA 
to  consider  the  purpose  for  which  those 
documents  were  created,  as  the  MCPs  could 
be  government  consultants  (and  therefore  ' 
intra-agency)  where  the  documents  were 
created  primariiy  for  the  benefit  of  BPA.  The 
DOE  further  noted  that  documents  created  by 
the  MCPs  might  fall  within  the  scope  of 
Exemption  4.  The  DOE  also  rejected  the 
contention  that  DOE  waived  any  privilege  for 
documents  that  it  provided  to  the  MCPs, 
since  limited  disclosure  to  outside  parties 
with  a  common  interest  does  not  waive  a 
privilege.  In  addition,  the  DOE  noted  that 
release  of  certain  documents  could 
undermine  BPA’s  negotiation  position  with 
the  Canadian  authorities,  and  consequently, 
they  could  be  withheld  pursuant  to 
Exemption  5’s  qualified  privilege  for 
commercial  information.  Finally,  the  DOE 
found  that  certain  purely  factual  information, 
such  as  reports  of  meeting  between  the  MCPs 


and  Canadian  officials  could  not  be  withheld 
pursuant  to  Exemption  5.  Accordingly,  the 
Appeal  was  granted  in  part  and  the  matter 
was  remanded  to  BPA.  * 

Supplemental  Order 

National  Recovery  Aide,  12/1/95,  VFX-0005 
The  DOE  issued  a  Decision  and  Order 
concerning  National  Recovery  Aide.  The 
DOE  determined  that  National  Recovery  Aide 
will  be  denied  the  privilege  of  receiving 
refund  checks  on  behalf  of  its  applicants  in 
all  proceedings  before  the  Office  of  Hearings 
and  Appeals  of  the  Department  of  Energy. 
Accordingly,  refund  checks  will  be  made 
payable  to,  and  sent  directly  to,  the 
applicants. 

Refund  Applications 

Georgia  Kraft  Company,  12/1/95,  RK272-313 
The  DOE  issued  a  Decision  and  Order 
granting  a  supplemental  crude  oil  refund  to 
two  companies.  The  Mead  Corporation 
(Mead)  and  Inland  Container  Corporation 
(Inland).  Mead  and  Inland  were  joint  owners 
of  the  original  applicant  company,  Georgia. 
Kraft  Company  (GKC),  which  ceased  to  exist 
in  1993.  The  joint  venture  consisted  of  three 
mills,  one  of  which  was  sold  to  a  third  party, 
Pratt  Industries  (Pratt),  in  1987.  When 
submitting  their  Application  for 
Supplemental  Refund,  the  three  companies 
also  submitted  a  contractuai  agreement  in 
which  they  requested  that  the  DOR  distribute 
the  crude  oil  supplemental  refund  monies 
among  them  ba^d  on  a  mutually  agreed 
upon  percentage  breakdown.  The  DOE 
determined  that  coiriplying  with  the 
agreement  between  the  companies  would 
mean  abdicating  its  statutory  responsibility 
to  identify  injured  parties  and  provide 
restitution.  In  accordance  with  applicable 
procedure,  the  DOE  granted  the 
supplemental  refund  for  GKC  to  Mead  and 
Inland. 

Quantum  Chemical  Corp.,  11/28/95,  RF272- 
64273,  RD272-64273,  RF272-93712 
Quantum  Chemical  Corporation  applied 
for  a  crude  oil  overcharge  refund  based  on 
purchases  of  gasoline,  diesel  fuel,  fuel  oils, 
kerosene,  cyclohexane,  lube  oils,  propane, 
butane,  isobutylene  and  ethane.  The  DOE 
found  that  the  cyclohexane  and  isobutylene 
are  petrochemicals  and  therefore  not  eligible 
for  refunds.  The  DOE  further  found  that 
Quantum  had  not  demonstrated  that  the 
ethane  that  it  purchased  came  from  a  crude 
oil  refinery.  Accordingly,  Quantum’s  request 
for  refunds  based  on  its  purchases  of  that 
product  was  denied.  Quantum  was  granted  a 
refund  of  $2,734,470  for  the  remaining 
eligible  products.  The  DOE  denied  a  Motion 
for  Discovery  filed  by  a  group  of  States  and 
dismissed  a  duplicate  refund  application 
inadventently  filed  by  Quantum. 


Refund  Applications 

The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Orders  concerning  refiind  applications, 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference 
Room  of  tbe  Office  of  Hearings  and  Appeals. 

Atlantic  Richfield  Company/Jimmy’s  Arco .  RF304-15484  12/01/95 

Fremont  Farmers  Union  Corp.,  et  al  .  RF272-86307  11/28/95 
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Globe  Union.  Inc . 

Gulf  Oil  Corporation/Chief  Freight  Lines  Co.  et  al . 

Radcliffe  Community-  School  Distict  et  al  . 

Tajon,  Inc . . 

Texaco  Inc./Fairlawn  Oil  Service,  Inc  . 

Waybec  Ltd.  et  al  . . . 

Wise  Aviation . 

Zenda  Grain  Supply  et  al  . 

Dismissals 

The  following  submissions  were  dismissed: 


Name 


Air  East,  Inc  . . . . . .v. 

Pantasote,  Inc . 

The  Pasha  Group  . . 


RF272-77429 

12/01/95 

RF300-12744 

11/28/95 

RF272-95901 

11/28/95 

RF272-97076 

12/01/95 

RF321-20700 

12/01/95 

RK272-00001 

12/01/95 

RF272-98001 

12/01/95 

RF272-97571 

11/28/95 

Case  No. 


RF272-98019 

RF272-78081 

RF272-97413 


(FR  Doc.  96-23355  Filed  9-11-96;  8:45  am] 
BIUJNQ  CODE  6460-41-P 


Notice  of  issuance  of  Decisions  and 
Orders  by  the  Office  of  Hearings  and 
Appeals;  Week  of  December  4  Through 
Decembers,  1995 

During  the  week  of  December  4 
through  December  8, 1995,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  smnmary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Fublic  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  throu^  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  O^ce  of 

Atlantic  Richfield  Company/Matt’s  ARGO 
Berman  Moving  &  Storage,  Inc.  et  al 
Brentwood  Union  School  District  et  al 
Halko  Farms  et  al 
Jeffrey  Management  Co.  et  al 


Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  August  28, 1996. 

Thomas  O.  Mann, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Decision  List  No.  949  for  the  Week  of 
December  4  Through  December  8, 1995 

Refund  Applications 

Ellsworth  Freight  Lines,  Inc.,  12/7/95, 
RF272-97361 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  Ellsworth  Freight  Lines,  Inc.  in  the 
Subpart  V  crude  oil  refund  proceeding. 
Ellsworth  had  filed  an  earlier  claim  for 
a  refund  from  the  Surface  Transporters 
(ST)  Escrow  and  signed  a  waiver  which 
made  the  firm  ineligible  to  file  in  the 
crude  oil  pioceeding.  Ellsworth’s  ST 
claim  was  dismissed  because  it  lacked 
sufficient  documentation  to  verify  its 
gallonage  claim.  Since  Ellsworth  had 
signed  a  waiver  in  the  ST  proceeding,  it 
was  boimd  by  the  waiver  even  thou^ 
the  claim  was  dismissed.  Therefore, 


Dismissals 


The  following  submissions  were  dismissed: 


Name 


Albuquerque  Operations  Office 
Consequential  Holding  Corp  .... 

Ethyl  Corp  . . 

Federal  Aviation  Administration 

J&R  Cartage  . 

Williams  Energy  Company . 


IFR  Doc.  96-23356  Filed  9-11-96;  8:45  am] 
BILUNG  CODE  MSO-OI-^* 


Ellsworth’s  Application  for  Refund  was 
denied. 

Trans-Continental  Express,  Inc.,  12/7/ 
95,  RF272-212 

The  DOE  issued  a  Decision  and  Order 
granting  a  Motion  for  Reconsideration 
filed  by  Trans-Continental  Express,  Inc. 
in  the  Subpart  V  crude  oil  refund 
proceeding.  Trans-Continental  had 
failed  to  submit  documents  verifying  its 
gallonage  claim  in  support  of  its  original 
refund  application,  and  it  was  therefore 
denied.  However,  since  Trans¬ 
continental  subsequently  submitted 
those  documents,  and  showed  good 
cause  for  delay  in  providing  the 
material,  its  refund  claim  was  granted  in 
the  amount  of  $13,183. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  siunmarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 

.  RF304-14389  12/04/95 

.  RK272-572  12/06/95 

.  RF272-96243  12/07/95 

.  RK272-692  12/06/95 

.  RK272-2743  12/06/95 


Case  No. 


VSA-0019 

RK272-00230 

RF300-21567 

RF300-21313 

RF272-89122 

RF304-15076 


48149 


Federal,  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Notices 


Notice  of  Issuance  of  Decisions  wid 
Orders  During  the  Week  of  December 
11  Through  December  15, 1995 

During  the  week  of  December  11 
through  December  15, 1995,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 

The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0107,  Monday  through  Friday,  between 
the  hoius  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 

Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  August  29, 1996. 

Richard  W.  Dugan, 

Acting  Director,  Office  ofHearirigs  and 
Appeals. 

Appeals 

Butler,  Vines  and  Babb,  P.L.L.C.,  12/13/ 
95.  VFA-0098 

Butler,  Vines  and  Babb,  P.L.C.  filed  an 
Appeal  from  a  determination  issued  to 
it  on  November  2, 1995  by  the  Freedom 
of  Information  Act  Officer  (FOIA 
Officer)  of  the  Oak  Ridge  Operations 
Office  of  the  Department  of  Energy 
(DOE).  In  that  determination,  the  FOIA 
Officer  stated  that  no  responsive 
documents  could  be  found  pursuant  to 
a  Freedom  of  Information  Act  request. 
Specifically,  the  FOIA  Officer  stated 
that  there  were  no  dociunents  relating  to 
Aimstrong  Contracting  and  Supply’s 
sale  of  asbestos-containing  material  for 
use  at  the  Oak  Ridge  Reservation  or 
pertaining  to  contracts  governing 
performance  by  Armstrong  Contracting 
and  Supply  at  Oak  Ridge  fiom  1958 
through  1975.  In  considering  the 
Appeal,  the  DOE  discovered  that  there 
is  a  reasonable  possibk.  .y  that 
responsive  documents  may  exist  at  a 
repository  in  Atlanta  and  remanded  the 
case  for  a  search  of  that  repository. 

Linda  P.  Yeatts,  12/13/95.  VFA-0101 

Linda  P.  Yeatts  filed  an  Appeal  of  a 
determination  issued  by  the  DOE’s  Oak 
Ridge  Operations  Office  under  the 
Freedom  of  Information  Act.  The 
appellant  contended  that  the  Operations 


Office  had  not  conducted  an  adequate 
search.  After  considering  the  matter,  the 
EKDE  determined  that  the  Operations 
Office  had  conducted  a  reasonable 
search  for  responsive  documents. 
Accordingly,  the  Appeal  was  denied. 

U.S.  Ecology.  12/13/95.  VFA-B099 

U.S.  Ecology,  Inc.  filed  an  Appeal 
from  a  partial  denial  by  the  Richland 
Operations  Office  of  the  U.S. 

Department  of  Energy  (DOE/RL)  of  a 
Request  for  Information  which  the 
oiganizatirm  had  submitted  under  the 
Freedom  of  Information  Act  (the  FOIA). 
In  considering  the  Appeal,  the  DOE 
found  that  one  of  the  documents 
requested  by  U.S.  Ecology  related  to  an 
on-going  procurement  at  DOE/RL  and 
was  properly  labeled  source  selection 
information  by  E)OE/RL.  Because  release 
of  source  selection  information  is 
prohibited  by  the  Procurement  Integrity 
Act,  the  document  was  properly 
withheld  from  disclosure  to  the 
requester  under  Exemption  3  of  the 
FOIA.  Accordingly,  the  Appeal  was 
denied. 

Personnel  Scscuiity  Hearings 

Oak  Ridge  Operations  Office.  12/13/95. 

VSA-O029 

An  individual  whose  access 
authorization  was  suspended  filed  a 
request  for  review  of  a  DOE  Hearing 
Officer’s  recommendation  against 
restoring  the  authorization.  The 
individual’s  access  authorization  had 
been  suspended  by  the  Department  of 
Energy’s  (DOE)  Oak  Ridge  Operations 
Office  (Oak  Ridge)  upon  its  receipt  of 
derogatory  information  indicating  that 
the  individual  had  been  or  was  a  user 
of  alcohol  habitually  to  excess,  or  that 
he  had  been  diagnosed  by  a  board- 
certified  psychiatrist,  or  other  licensed 
physician  or  a  licensed  clinical 
psychologist  as  alcohol  dependent  or  as 
suffering  from  alcohol  abuse.  In  his 
request  for  review,  the  individual 
claimed  that  he  had  been  successfully 
rehabilitated  from  alcohol  dependence. 
The  Director  of  the  Office  of  Hearings 
and  Appeals  found  that:  (i)  The 
individual  had  not  established  that  he 
had  been  sufficiently  rehabilitated  from 
alcohol  dependence;  and  (ii)  the  nexus 
established  between  the  behavior  of  the 
individual  and  the  risk  to  the  national 
security  easily  met  the  standard  set  forth 
by  the  federal  courts.  Accordingly,  the 
Director  found  that  the  individual’s 
access  authorization  should  not  be 
restored. 

Rocky  Flats  Field  Office.  12/13/95. 

VSA-0032 

An  individual  whose  request  for 
access  authorization  was  denied  filed  a 
request  for  review  of  a  DOE  Hearing 


Officer’s  recommendation  against 
granting  the  authorization.  The 
individual’s  request  for  access  « 
authorization  had  been  denied  by  the 
Department  of  Energy’s  (DOE)  Rocky 
Flats  Field  Office  upon  its  receipt  of 
derogatory  information  indicating  that 
the  individual  had  an  illness  or  mental 
condition  of  a  nature  which  causes  or 
may  cause  a  significant  defect  in 
judgment  or  reliability. 

Upon  review,  the  individual  claimed 
that  she  did  not  have  any  illness  or 
mental  condition  of  the  aforementioned 
type,  and  vigorously  evaded  any  serious 
discussion  of  the  derogatory  information 
at  the  hearing.  The  Director  of  the  Office 
of  Hearings  and  Appeals  found  that  the 
indi\ddual  had  not  established  that  she 
did  not  suffer  from  an  illness  or  mental 
condition  causing  a  significant  defect  in 
judgment  or  reliability,  and  that  her 
request  for  access  authorization  should 
not  be  granted. 

f 

Request  for  Exception 

F.L  Baker  Dist,  Inc..  12/13/95.  VEE- 
0010 

F.L.  Baker  Dist.,  Inc.  (Baker)  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  reqmrement  that  it  file  form  EIA- 
782B,  the  “Resellers’/Retailers’  Monthly 
Petroleum  Product  Sales  Report.”  In 
considering  this  request,  the  DOE  foimd 
that  the  firm  was  not  suffering  gross 
inequity  or  serious  hardship.  Therefore, 
the  DOE  denied  Baker’s  Application  for 
Exception. 

Refimd  Applications 

Perry  Gas  Processors.  Inc./State  of 

Washington,  12/13/95.  RQ183-597 

The  DOE  issued  a  Decision  and  Order 
granting  a  second-stage  refund 
application  filed  by  the  State  of 
Washington.  Washington  requested  that 
all  remaining  funds  allocated  to  its 
Federally-Recognized  Indian  Tribes  in 
the  Perry  Gas  Processors  special  refund 
proceeding  be  used  to  fund  the 
installation  of  a  computer  network.  As 
of  November  30, 1995,  the  allocation 
totaled  $2,755  ($675  in  principal  and 
$2,080  in  interest),  but  the  allocation 
will  be  slightly  higher  at  the  time  of 
disbursement.  The  network,  to  be  used 
by  the  Western  Washington  Indian 
Employment  and  Training  Program,  will 
allow  the  Indian  Tribes  to  track  energy 
u.sage  in  tribal  facilities.  The  DOE  found 
that  the  computer  network  would 
produce  timely  restitutionary  benefits  to 
injured  consumers  of  refined  petroleum, 
products.  Accordingly,  Washington’s 
second-stage  refund  application  was 
granted. 
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Marine  Corps  Exchange  0231  Marine 
Corps  Exchange  Service,  12/13/95, 
RF272-67557,  RF272-70220 

The  DOE  issued  a  Decision  and  Order 
denying  refunds  to  Marine  Corps 
Exchange  0231  and  Marine  Corps 
Exchange  Servira,  (collectively  “the 
Exchange’’)  in  the  crude  oil  overcharge 
refund  proceeding  conducted  tmder  10 
C.F.R.  Part  205,  Subpart  V.  The 

Exchange  applied  for  a  refund  for 
petroleum  products  it  sold  through 
retail  gasoline  stations  on  Marine  Corps 
bases.  In  denying  a  refund,  the  DOE 

Crude  Oil  Supple  Ref  Dist . 

Crude  Oil  Supplemental  Refund  Distribution 

found  that  the  Exchange  was  retailer  of 
these  products  and  was  required  to 
submit  a  detailed  demonstration  of 
injury  from  crude  oil  overcharges. 

Instead  of  submitting  such  a 
demonstration,  the  Exchange  argued 
that  (1)  It  suftered  reduced  profits 
because  of  the  overcharges;  (2)  its  prices 
were  set  lower  than  other  gasoline  retail 
outlets;  and  (3)  the  Exchange  is  similar 
to  a  cooperative  because  the  refund 
would  Im  shared  with  local  Marine 

Corps  recreation  and  morale  support 
funds.  The  DOE  rejected  all  thr^ 

arguments  based  on  its  findings  in 
earlier  cases.  Since  the  Exchange  failed 
to  submit  a  demonstration  of  injury,  the 

DOE  denied  its  Application  for  Refund. 

Refund  Applications  I 

The  Office  of  Hearings  and  Appeals 
issued  the  followiilg  D^isions  and 

Orders  concerning  refund  applications,  - 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 

Orders  are  available  in  the  Public 

Reference  Room  of  the  Office  of 

Hearings  and  Appeals. 

. .  RB272-00060  12/13/95 

.  RB272-00054  12/13/95 

Crude  Oil  Supplemental  Refund  Distribution 

E  &  R  Trucking  Co.,  Inc.  et  al . 

Electric  Energy,  Inc . . . . 

Enron  Corp./Geiger  Bottled  Gas  Company  . 

Southern  States  Utilities,  Inc  . 

.  RB272-00035 

.  RF272-77434 

.  RF272-65878 

.  RF340-0170 

.  RF340-0202 

12/13/95 
12/13/95  1 

12/13/95 
12/13/95 

Flasher  Farmers  Union  Oil  Co . 

Geoige  R.  Brown  Lease  Service . 

Phoenix  Industries,  Inc.  et  al  . . 

Ranger  Fuel  Corporation . 

.  RR272-0199 

.  RF272-78648 

.  RF272-92015 

.  RF272-77226 

. RF272-77227 

12/13/95 

12/13/95 

12/11/95 

12/13/95 

Virginia  Chemicals,  Inc  . . . . 

Dismissals 

The  following  submissions  were  dismissed: 

.  RF272-77387 

12/13/95 

Name 

Case  No. 

Birchwood  Air  Service . . . 

RF272-98027 

On  Site  Fuel  Oil  Co.,  Inc . 

. 

. 

RF300-16898 

State  of  Wyoming  . 

. - . 

. 

RF272-95217 

[FR  Doc.  96-23357  Filed  9-11-96;  8:45  am] 
WLUNQ  CODE  6460-01-P 


Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  January  22 
Through  January  26, 1996 

During  the  week  of  January  22 
through  January  26, 1996,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
61^  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  siimmary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 


Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  August  28, 1996. 

Thomas  O.  Mann, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Appeals 

David  R.  McMurdo,  1/25/96,  VFA-0109 
David  R.  McMurdo  (Appellant)  hied 
an  Appeal  under  the  Privacy  Act  of  a 
December  7, 1995  determination  issued 
to  him  by  the  DOE’s  Richland 
Operations  Office  (Richland).  The 
Appellant,  who  had  been  employed  by 
a  sub-contractor  on  the  Hanford 
Reservation,  had  requested  all  medical 
and  personnel  records  held  by  Richland 
concerning  him.  On  Appeal,  the 
Appellant  contended  ffiat  the  DOE’s 
search  for  responsive  documents  was 
inadequate.  After  considering  his 
Appeal,-the  EKDE  found  that  Richland’s 
search  for  responsive  documents  was 
adequate.  Accordingly,  the  Appeal  was 
denied. 

Nathapiel  Hendricks,  1/26/96,  VFA- 
0106 


Nathaniel  Hendricks  (Appellant)  filed 
cm  Appeal  fi'om  a  determination  issued 
by  the  EKDE’s  Office  of  Human  Radiation 
Experiments  (OHRE)  in  response  to  a 
request  imder  the  Freedom  of 
Information  Act  (FOIA).  The  request 
related  to  the  alleged  release  of  radiation 
in  the  Chicago  area  in  the  early  1940s. 
The  Chicago  Operations  Office  (COO) 
and  the  OHRE  conducted  searches  for 
responsive  documents.  The  Appellant 
did  not  appeal  the  COO’s  determination, 
but  appealed  the  OHRE  determination, 
claiming  that  the  OHRE  had  not 
performed  an  adequate  search  for 
responsive  documents.  In  the  interests 
of  a  factually  complete  determination, 
the  DOE  investigated  the  searches  of  the 
COO  and  the  OHRE.  With  respect  to  the 
COO  search,  conducted  by  its 
.  contractor,  Argonne  National  Laboratory 
(Argonne),  the  DOE  discovered  that 
Argonne  possessed  5,000  notebooks  of 
possibly  responsive  material,  which  had 
been  determined  likely  to  be 
radioactive.  According  to  Argonne,  the 
notebooks  had  never  been  examined 
due  to  the  high  costs  of  conducting  the 
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necessary  radioactivity  study  and  conducted  an  inadequate  search.  The 

examination  of  such  a  large  quantity  of  IK)E  found  that  the  ES  conducted  an 
material.  In  its  Decision,  the  DOE  adequate  search  with  regard  to  almost 

determined  that  it  was  unreasonable  to  all  of  categories  of  information.  The 
require  the  CXX)  to  review  the  DOE  further  found,  however,  that  the 

notebooks  and  concluded  that  the  search  concerning  several  of  the 

CXX)*s  search  was  adequate.  However,  requested  categories  of  information  was 
the  DOE  concluded  that  the  OHRE’s  inadequate.  Finally,  the  DOE  found  that 
search  of  the  two  databases  available  to  a  portion  of  one  of  the  documents 

it  was  inadequate  because  of  the  failure  provided  to  the  Appellant,  minutes  of  a 
to  search  for  certain  prominent  terms  meeting  (Minutes  Document),  had  been 
used  in  the  Appellant’s  request  deleted  without  providing  the  Appellant 

Accordingly,  the  DOE  granted  the  a  statement  of  the  reasons  for  the 

Appeal  and  remanded  the  matter  to  the  withholding.  Consequently,  the  DOE 
OHRE  for  further  action.  remanded  the  matter  for  a  (i)  further 

Terrence  Willin^am,  1/22/96,  VFA-  search  for  responsive  documents  and  (ii) 

0100  a  determination  concerning  whether  the 

Terrence  Willingham  (Appellant)  withheld  portion  of  the  Minutes 
filed  an  Appeal  fiwm  a  determination  Document  was  releasable, 
issued  to  him  by  the  DOE’s  Office  of  the  Williams  S’  Trine,  P.C.,  1/25/96,  VFA- 
Executive  Secretariat  (ES).  The  0108 

Appellant  asserted  that  the  ES  failed  to  William  &  Trine,  P.C.  (Appellant) 
conduct  an  adequate  search  for  filed  an  Appeal  from  denials  issued  by 

documents  responsive  to  two  Freedom  the  Ohio  Field  Office  (DOE/OH)  and  the 
of  Information  Act  (FOIA)  requests.  The  FOIA/Privacy  Act  Division  (DOE/HQ)  of 
Appellant  requested  copies  of  all  a  Request  of  Information  which  the  firm 

documents  containing  information  had  submitted  under  the  Freedom  of 

pertaining  to  various  job  Information  Act  (the  FOIA).  In 

announcements  concerning  the  Director  considering  the  Appeal,  the  DOE  found 
and  Deputy  Director  of  the  DOE’s  Office  that  the  requested  information, 
of  Qvil  Rights.  In  its  determination  documentation  of  the  shipment  of 
letter,  the  ES  produced  42  documents.  hazardous  or  radioactive  material  from 
The  Appellant  asserted  that  the  ES  any  DOE  facility  to  a  facility  of  the 

Atlantic  Richfield  Company/Easy  Times  ARCO . . . 

ARCO  Mini  Market  . . . 

Crude  Oil  Supple.  Refund  Dist  . 

Crude  Oil  Supple.  Refund  Dist  . 

Crude  Oil  Supple.  Refund  Dist  . . . . . 

Crude  Oil  Supple.  Refund  Dist  . . . 

Crude  Oil  Supplemental  Refund  Dist . , . . . . 

Elmer  Hendrix,  Jr.,  et  ai . ^ . 

Libby  Rink,  et  al . . . . . . 

Northern  Ohio  Trucking,  et  al  . . 

St.  Patrick's  Church,  et  al  . 

Dismissals 

The  following  submissions  were  dismissed: 

Name 

Americair,  Inc . 

Amerijet  International . . . 

Aviation  Associates,  Inc . . . . . 

Boston  and  Maine  Corporation . . . . . 

Executive  Airlines . . . 

Flight  International,  Inc  . . 

I.E.  Miller  &  Company . . 

Long  Island  Airlines  . . . . 

Maine  Central  Ftailroad . . . 

Maxair,  Inc  . - . 

Portland  Terminal  Company . . . 

Springfield  Terminal  Railway  . 

Tanana  Air  Service  . . . . 

Taylor’s  ARCO . . . . . - . 

W^len  Oil  and  Chemical  . . . . . 


Appellant’s  client.  Cotter  Corporation  in 
Colorado,  did  not  exist  because  no 
shipments  of  such  material  were  ever 
made.  Accordingly,  the  Appeal  was 
denied. 

Personnel  Security  Hearing 

Oak  Ridge  Operations  Office,  1/25/96, 
VSO-0057 

An  OHA  Hearing  Officer  issued  an 
opinion  concerning  the  eligibility  for 
restoration  of  access  authorization  of  an 
individual  who  untruthfully  stated  on  a 
Questionnaire  for  Sensitive  Positions 
and  in  two  Personnel  Security 
Interviews  that  he  had  a  college  degree. 
The  Hearing  Officer  found  that  due  to 
this  falsification  the  individual  was 
vmtrustworthy.  Accordingly,  the 
Hearing  Officer  found  that  the 
individual’s  access  authorization  should 
not  be  restored. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  apptications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  PubUc 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 

.  RF304-13145 

. RF304-15479 

.  RB272-62 

.  RB272-64 

.  RB272-«3 

.  RB272-42 

.  RB272-00033 

.  RK272-00110 

. .  RK272-01616 

.  RF272-85025 

.  RF272-99107 


Case  No. 

RF272-97954 

RF272-97948 

RF272-90721 

RF272-97248 

RF272-97988 

RF272-97992 

RF272-98429 

RF272-97989 

RF272-97251 

RF272-97990 

RF272-97249 

RF272-97250 

RF272-97994 

RF304-14251 

RF3(X)-18517 

01/22/96 


01/22/96 

01/22/96 

01/22/96 

01/22/96 

01/24/96 

01/24/96 

01/22/96 

01/22/96 

01/22/96 


[FR  Doc.  96-23358  Filed  9-11-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

|OPPTS-e0195;  FRL-«393-7] 

Agency  Information  Collection 
Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Requests  OCRs)  to  the  Office  of 
Management  and  Budget  (OMB).  Before 
submitting  the  ICRs  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collections  described 
below.  The  ICRs  are:  (1)  A  continuing 
ICR  entitled  “Polychlorinated  Biphenyls 
(PCBs):  Manufacturing.  Processing  and 
Distribution  in  Commerce  Exemptions,” 
EPA  ICR  No.  0857,  OMB  No.  2070-0021, 
and  t2)  a  continuing  ICR  entitled  “Lead- 
Based  Paint  Abatement  and  Repair  and 
Maintenance  Study  in  Baltimore.”  EPA 
ICR  No.  1603,  OMB  No.  2070-0123.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
niunber.  The  OMB  control  numbers  for 
EPA’s  regulations  are  listed  in  40  CFR 
part  9. 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  12, 
1996. 

ADDRESSES:  Submit  three  copies  of  all 
written  comments  to:  TSCA  Document 
Receipts  (7407),  Rm.  NE-G99,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  202-260-7099.  All  comments 
should  be  identified  by  the  respective 
administrative  record  numbers: 
comments  on  ICR  No.  0857  should 
reference  administrative  record  number 
163,  and  comments  on  ICR  No.  1603 
should  reference  administrative  record 
number  164.  These  ICRs  are  available 
for  public  review  at,  and  copies  may  be 
requested  from,  the  docket  address  and 
telephone  number  listed  above. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 


comments  and  data  in  electronic  form 
with  respect  to  ICR  No.  0857  must  be 
identifi^  by  the  administrative  record 
number  AR-163  and  ICR  0857.  All 
comments  and  data  in  electronic  form 
with  respect  to  ICR  No.  1603  must  be 
identified  by  the  administrative  record 
number  AR-164  and  ICR  1603.  No  CBI 
should  be  submitted  through  e-mail. 
Electronic  comments  on  this  document 
may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  III.  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Susan  B. 
Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  202-554-1404,  TDD:  202- 
554-0551,  e-mail:  TSCA- 
Hotline@epamail.epa.gov.  For  technical 
information  contact  the  following 
individuals: 

For  ICR  No.  0857  contact  Geraldine 
Hilton,  Chemical  Management  Division 
(7404),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460,  Telephone:  202-260-3992, 

Fax:  202-260-1724,  e-mail: 
hilton.geraldine@epamail.epa.gov. 

For  ICR  No.  1603  contact  Benjamin 
Lim,  Chemical  Management  Division 
(7404),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 

DC  20460,  Telephone:  202-260-1509, 

Fax:  202-260-3453,  e-mail: 
lim.benjamin@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  the  ICR  are  available  from  the 
EPA  Public  Access  gopher 
(gopher.epa.gov)  at  the  Environmental 
Subset  entry  for  this  dociunent  imder 
“Rules  and  Regulations.” 

I.  Background 

Entities  potentially  affected  by  this 
action  are:  with  respect  to  ICR  No.  0857, 
those  persons  who  petition  EPA  for 
exemptions  from  the  prohibition  on  the 
manufacture,  processing  and 
distribution  in  commerce  of 
polychlorinated  biphenyls,  and  with 
respect  to  ICR  No.  1603,  those  private 
households  in  Baltimore,  Maryland,  that 
are  participating  in  an  ongoing  EPA- 
sponsored  survey  to  investigate 
abatement  practices  and  low-cost, 
practical  repair  and  maintenance 
approaches  with  respect  to  lead-based 
paint  and  lead-contaminated  dust  in 
residential  housing.  For  the  collection  of 


information  addressed  in  this  notice, 
EPA  would  like  to  solicit  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility. 

(ii)  Evaluate  the  accuracy  of  the 
Agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used. 

(iii)  Enhance  the  quality,  utility,  and  ' 
clarity  of  the  information  to  be 
collected. 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechcmical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

n.  Information  Collections 

EPA  is  seeking  comments  on  two 
ICRs,  which  are  identified  and 
discussed  separately  below. 

Title:  Polychlorinated  Biphenyls 
(PCBs):  Manufacturing,  Processing  and 
Distribution  in  Commerce  Exemptions, 
EPA  ICR  No.  0857,  OMB  No.  2070-0021, 
expires  May  31, 1997. 

Abstract:  Section  6(e)(3)(A)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
prohibits  the  manufacture,  processing 
and  distribution  in  commerce  of 
polychlorinated  biphenyls  (PCBs). 

TSCA  section  6(e)(3)(B)  provides  that 
any  person  may  petition  EPA  for  an 
exemption  from  these  prohibitions  €md 
that  ^A  may  grant  such  an  exemption 
for  a  1-year  period  if  (1)  An 
unreasonable  risk  of  injury  to  health  or 
environment  would  not  result,  and  (2) 
good-faith  efforts  have  been  made  to 
develop  a  substitute  chemical  substance 
for  PCBs  that  does  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

Interim  Procedural  Rules  at  40  CFR 
part  750,  subparts  B  and  C  outline  the 
procedures  for  filing  exemption 
petitions,  the  procedures  that  EPA  will 
follow  when  a  petition  is  submitted  and 
the  procedures  for  filing  a  request  to 
renew  an  exemption  previously  granted. 
Under  these  rules,  EPA  may  request 
information  from  each  petitioner  to 
determine  whether  the  petitioner  meets 
the  statutory  requirements  to  qualify  for 
an  exemption. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  750).  Respondents  may  claim  all  or 
part  of  a  notir.e  confidential.  However, 
if  a  petition  is  claimed  confidential,  a 
sanitized  version  must  also  be  provided 
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for  inclusion  in  the  public  docket.  EPA 
will  disclose  information  that  is  covered 
by  a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  Statement:  The  burden  to 
respondents  for  complying  with  this  ICR 
is  estimated  to  total  15  hours  per  year, 
with  an  annual  cost  of  $746.  These 
totals  are  based  on  an  average  burden 
ranging  from  2  to  8  hours  per  response 
for  an  estimated  three  respondents 
making  one  response  annually.  These 
estimates  include  the  time  ne^ed  to 
review  instructions;  develop,  acquire, 
install  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Title:  I«ad-Based  Paint  Abatement 
and  Repair  and  Maintenance  Study  in 
Baltimore,  EPA  ICR  No.  1603,  OMB  No. 
2070-0123,  expires  January  31, 1997. 

Abstract:  Prevention  of  childhood 
lead  poisoning  is  a  high  priority  for 
EPA.  EPA’s  lead  abatement  program  is 
predicated  on  the  need  for  a 
comprehensive  national  approach  to 
reducing  exposure  to  and  hazards  from 
lead,  particularly  among  children. 
Children  are  uniquely  susceptible  to 
permanent  and  irreversible  neurological 
damage  from  exposure  to  lead.  Although 
lead  poisoning  is  one  of  the  most 
serious  enviromnental  threats  to 
children  in  this  country,  it  is  also  one 
of  the  most  preventable. 

Tne  EPA  is  sponsoring  a  study  of 
private  households  in  Baltimore, 
Maryland,  to  investigate  lead-based 
paint  abatement  practices.  I.ow-cost 
practical  repair  and  maintenance 
approaches  to  the  problem  of  lead-based 
paint  and  lead-contaminated  dust  in 
U.S.  housing  will  also  be  examined. 
Repair  and  maintenance  practices  may 
provide  a  means  of  reducing  lead 
exposure  for  future  generations  of 
children  who  occupy  older  housing  that 
cannot  be  fully  abated  or  rehabilitated. 

From  each  study  household  EPA  is 
periodically  collecting  both 
environmental  and  biological  samples 
as  well  as  questionnaire  ^ta  over  a  3- 
year  period.  EPA  is  collecting  samples 
of  interior  surface  dust,  exterior  soil, 
and  drinking  water  from  study 
dwellings  for  lead  analysis,  as  well  as 


collecting  blood  for  lead  analysis  from 
children  living  in  study  dwellings.  A 
structmred  questionnaire  is  being  used 
to  collect  relevant  data  on  occupational, 
behavioral,  and  housing  characteristics 
that  can  influence  lead  exposure. 

EPA  will  use  this  study  to  evaluate 
low-cost  lead  abatement  strategies.  The 
study  findings  will  also  be  used  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  in  preparing  a 
report  to  Congress.  The  Centers  for 
Disease  Control  (CDC)  will  use  the  study 
findings  to  help  provide  guidance  to 
state  and  local  childhood  lead  poisoning 
prevention  programs.  The  final  report 
may  also  be  us^  directly  by  state  and 
local  agencies,  private  property  owners, 
and  managers  of  public  and  Indian 
housing  to  decide  on  cost-effective 
methods  of  addressing  lead  poisoning 
and  lead  abatement  concerns. 

Responses  to  the  collection  of 
information  are  voluntary.  The 
information  collected  under  this  ICR  is 
not  considered  to  be  confidential. 

Burden  Statement:  The  burden  to 
respondents  for  complying  with  this  ICR 
is  estimated  to  total  683  hours  per  year, 
with  an  annual  cost  of  $6,825.  These 
totals  are  based  on  an  average  burden  of 
approximately  6.5  total  horns  for  105 
respondents  responding  to 
approximately  four  requests  for 
information  annually.  These  estimates 
include  the  time  ne^ed  to  review 
instructions;  develop,  acquire,  install 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

ni.  Public  Record 

A  record  has  been  established  for  this 
action  imder  docket  number  “OPPTS- 
00195”  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 

Rm.  NE-B607,  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 


oppt.ncic@epamaiLepa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  action,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  udiich  will  also  include 
all  comments  submitted  directly  in 
writing.  The  offici^record  is  the  paper 
record  maintained  al  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection  and 
Information  collection  requests. 

Dated;  August  28, 1996. 

Susan  H.  Waylaud, 

Assistant  Administrator  for  Prevention. 
Pesticide  and  Toxic  Substances. 

[FR  Doc.  96-23398  Piled  9-11-96;  8:45  am] 

sajJNQ  oooe  esao-so-p 


[FRL-660e-6] 

Clean  Air  Act  Advisory  Committee: 
Accident  Prevention  Subcommittee 
and  Electronic  Submission 
Workgroup;  Series  of  Conference  Cali 
Meetinga — September  1996-May  1997 

Background 

■  The  Clean  Air  Act  Section  112(r) 
required  EPA  to  publish  regulations  to 
prevent  accidental  releases  of  chemicals 
and  to  reduce  the  severity  of  those 
releases  that  do  occur.  These  accidental 
release  prevention  requirements  build 
on  the  chemical  safety  work  begim  by 
the  Emergency  Planning  and 
Community  Right-to-Know  Act  (EPCRA) 
which  sets  forth  requirements  for 
industry,  state  and  local  governments. 
On  Jvme  20, 1996  EPA  published  the 
final  rule  for  risk  management  programs 
to  address  prevention  of  accidental 
releases. 

An  estimated  66,000  facilities  are 
subject  to  this  regulation  based  on  the 
quantity  of  regulated  substances  they 
have  on-site.  Facilities  that  are  subject 
will  be  required  to  implement  a  risk 
management  program  at  their  facility, 
and  submit  a  summary  of  this 
information  to  a  central  location 
specified  by  EPA.  This  information  will 
be  helpful  to  state  and  local  government 
entities  responsible  for  chemical 
emergency  preparedness  and 
prevention.  It  will  also  he  useful  to 
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environmental  and  community 
organizations,  and  the  public  in 
understanding  the  chemical  risks  in 
their  communities.  In  addition,  we  hope 
the  availability  of  this  information  will 
stimulate  a  dialogue  between  industry 
and  the  public  to  improve  accident 
prevention  and  emergency  response 
practices. 

Notifx 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  notice 
is  hereby  given  that  the  Accident 
Prevention  Subcommittee  of  the  Clean 
Air  Act  Advisory  Cdkimittee  will  hold 
a  public  teleconference  on  September 
24, 1996  &x)m  1:00  p.m.  to  4:00  p.m. 
Eastern  Time.  The  Accident  Prevention 
Subcommittee  will  advise  EPA’s 
Chemical  Emergency  Preparedness  and 
Prevention  Office  (ciPPO)  on  chemical 
accident  prevention  issues,  specifically. 
Section  112(r)  of  the  Clean  Air  Act. 
E^ng  the  ^ptember  24th 
teleconference,  the  Subconunittee  will 
discuss:  (a)  Potential  FY97 
Subcommittee  activities;  and  (b)  the 
charge  of  its  first  working  group,  the 
“Electronic  Submission  (of  Risk 
Management  Plans)  Workgroup”.  The 
Electronic  Submission  Workgroup  will 
make  recommendations  on  how 
electronic  submission  of  “risk 
management  plans”  (RMPs)  can  be 
accomplished  and  how  the  public  can 
best  access  and  utilize  the  data.  The 
ElecLonic  Submission  Workgroup  plans 
to  hold  the  follov^g  telecosderence 
meetings: 

(1)  September  24, 1996 — 2:30-4:30 

(2)  October  9, 1996-2:30-4:30 

(3)  October  23, 1996-2:00-4:00 

(4)  November  5, 1996 — 2:00-4:00 

(5)  November  19, 1996—2:00-4:00 

(6)  December  5, 1996 — 2:00—4:00 

(7)  January  8, 1997-2:00-4:00 

(8)  January  22, 1997-2:00-4:00 

(9)  February  5, 1997-2:00-4:00 

(10)  February  20, 1997—2:00-4:00 

(11)  March  5, 1997-2:00-4:00 

(12)  March  20, 1997-2:00-4:00 

(13)  April  2, 1997-2:00-4:00 

(14)  April  17, 1997-2:00-4:00 

(15)  April  30, 1997-2:00-4:00 

(16)  May  14, 1997-2:00-4:00 

(17)  May  28, 1997-2:00-4:00 
Members  of  the  public  desiring 

additional  information  about  these 
meetings,  including  agendas,  should 
contact  Karen  Shanahan,  Designated 
Federal  Official,  US  EPA  (5101),  401 M. 
St.,  SW,  Washington  DC  20460,  by 
telephone  at  (202)  260-2711  or  FAX  at 
(202)  260-7906,  or  via  the  Internet  at: 
shanahan.karen@epamaii.epa.gov. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 


Subcommittee  at  the  September  24th 
meeting,  must  contact  i^uen  Shanahan 
in  writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  September 
18, 1996  in  order  to  be  included  on  the 
Agenda.  Written  comments  of  any 
length  may  be  submitted  to  the  Accident 
Prevention  Subcommittee  or  the 
Electronic  Submission  Workgroup  up 
through  the  date  of  the  meeting.  Please 
addre^  such  material  to  Karen 
Shanahan  at  the  above  address. 

Providing  Oral  and  Written  Conunents 
at  Accident  Prevention  Subccunmittee 
Meetings 

The  Accident  Prevention 
Subcommittee  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  or  previously 
submitted  oral  or  written  statements.  In 
general,  for  teleconference  call 
meetings,  opportunities  for  oral 
comment  will  be  limited  to  no  more 
than  three  minutes  per  speaker  and  no 
more  than  fifteen  minutes  total.  Written 
comments  (twelve  copies)  received 
sufficiently  prior  to  a  meeting  date 
(usually  one  we^  prior  to  a  meeting  or 
teleconference),  may  be  mailed  to  the 
Subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
Subcommittee  up  imtil  the  time  of  the 
meeting. 

Dated:  September  6, 1996. 

JimMakris, 

Chairman,  Accident  Prevention 
Subconunittee. 

[FR  Doc.  96-23399  Filed  9-11-96;  8:45  am] 
BH.UNQ  C006  asao-w-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2151] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

September  6, 1996. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission’s  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  firom  the  Commission’s  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed,  September  27, 1996.  See 


§  1.4(b)(1)  of  the  Commission’s  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject:  Interconnection  and  Resale 
Obligations  Pertaining  to 
Commercial  Mobile  Radio  Services. 
(CC  Docket  No.  94-54) 

Number  of  Petition  Filed:  7 
Subject:  Telephone  Number  Portability. 
(CC  Docket  No.  95-116) 

Number  of  Petition  Filed:  22 
Subject:  Bell  Operating  Company 
Provision  of  Out-of-Region 
Interstate,  Interexchange  Services. 
(CC  Docket  No.  96-21) 

Number  of  Petition  Filed:  1 

Federal  Communications  Commission 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  96-23338  Filed  9-11-96;  8:45  am) 
BILUNQ  CODE  C712-01-M 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

agency:  Federal  Election  Commission. 
“FEDERAL  REGISTER”  NUMBER:  96-22841. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Tuesday,  September  10, 1996, 10:00 
a.m.,  closed  to  the  public. 

THE  FOLLOWING  ITEM  WAS  ADDED  TO  THE 
AGENDA:  Procurement  Contract. 

DATE  AND  TIME:  Tuesday,  September  17, 
1996  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 

§437g,  §  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  September  19, 
1996  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  96-2  J555  Filed  9-10-96;  2:47  pml 
BIUMO  CODE 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  19M. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parities  may  submit 
comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  232-011170-006. 

Title:  RO-Ro  Chartering  Agreement. 

Parties:  Wilhelmsen  Lines  AB  NOSAC 
ANS. 

Synopsis:  The  proposed  modification 
deletes  language  firom  Article  5.3  which 
provides  authority  for  the  parties  to 
discuss  and  agree  upon  rates. 

Agreement  No.:  232-011401-002. 

Title:  TMM/H-L  Space  Charter  and 
Sailing  Agreement. 

Parties:  Transportacion  Maritima 
Mexicana,  S.A.  de  C.V.  Hapag-Lloyd 
AG. 

Synopsis:  The  proposed  amendment 
would  delete  the  authority  of  the  parties 
to  agree  to  charge  rates  and  other  items 
fixed  by  conferences  of  which  they  are 
members.  The  parties  have  requested  a 
shortened  review  period. 

Dated:  September  6, 1996. 

By  order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  96-23272  Filed  9-11-96;  8:45  am) 
BILUNQ  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
96-22743)  published  on  pages  47127 
and  47128  of  the  issue  for  September  6, 
1996. 

Under  the  Federal  Reserve  Bank  of 
Dallas  heading,  the  entry  for  Rayford 


Holley  Reily,  Groveton,  Texas,  is  revised 
to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Rayford  Holley  Reily,  Livingston, 
Texas;  to  acquire  an  additional  5 
percent,  for  a  total  of  28.82  percent,  and 
Martha  Lou  Reily,  also  of  Livingston, 
Texas,  to  acquire  an  additional  .21 
percent,  for  a  total  of  1.22  percent,  of  the 
voting  shares  of  Citizens  State  Financial 
Corporation,  Corrigan,  Texas,  and 
thereby  indirectly  acquire  Citizens  State 
Bank,  Corrigan,  Texas,  and  First  Bank, 
Groveton,  Texas. 

Comments  on  this  application  must 
bo  received  by  September  19, 1996. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  6, 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  96-23325  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  a216-01-F 

Caisse  Nationale  da  Credit  Agricole, 
S.A.  and  Banque  indosuez;  Application 
to  Engage  in  Nonbanking  Activities 

Caisse  Nationale  de  Credit  Agricole, 
S.A.,  Peiris,  France  (CNCA),  has  given 
notice  pursuant  to  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.23(a)(2) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2))  to  retain  its  interest  in 
Daniel  Breen  &  Company,  L.P.,  Houston, 
Texas  (DBC),  and  thereby  engage 
indirectly  in  providing  investment 
advisory  services  pursuant  to  § 
225.25(b)(4)  of  Regulation  Y,  and  its 
interest  in  Indosuez  Carr  Futures,  Inc., 
Chicago,  Illinois  (ICF),  and  tbiereby 
engage  indirectly  in  acting  as  a  futures 
commission  merchant  (F^4)  and 
providing  related  investment  advisory 
services  for  financial  futiues  contracts 
and  options  on  futures  contracts 
pursuant  to  §  225.25(b)(18)  and  (19)  of 
Regulation  Y.  CNCA  and  Banque 
Indosuez,  Paris,  France  (BI)  (together, 
Notificants)  also  have  given  notice 
pursuant  to  section  4(c)(8)  of  the  BHC 
Act  and  §  225.23(a)(2)  of  Regulation  Y 
to  acquire  100  piercent  of  the  voting 
shares  of  Breen  Trust  Company, 
Houston,  Texas  (BTC)  and  thereby 
engage  indirectly  in  providing  trust 
services  pursuant  to  §  225.25(b)(3)  of 
Regulation  Y,  and  pursuant  to  section 
4(c)(8)  and  §  225.23(a)(3)  of  Regulation 
Y  to  engage  indirectly  through  ICF  in 
acting  as  a  FCM  and  providing  related 
investment  advisory  services  for  non- 
financial  futures  contracts  and  options 
on  non-financial  futures  contiacts. 


Notificants  propose  to  conduct  the 
activities  of  DBC  and  BTC  on  a 
nationwide  basis  and  the  activities  of 
ICF  on  a  worldwide  basis. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  that  the  Board,  after  due 
notice  and  opportimity  for  hearing,  has 
determined  by  order  or  regulation  to  be 
so  closely  related  to  banking  or 
managing  or  controlling  ba^s  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  thaUthe  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  “closely  related  to  banking’’ 
test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
service,  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
service  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  service,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  service  as  to  require  their 
provision  in  a  specialized  form. 

National  Courier  Ass’n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C. 

Cir.  1975).  In  addition,  the  Boaixl  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (1984). 

Notificants  maintain  that  the  Board 
previously  has  determined  by  regulation 
that  several  of  the  proposed  activities, 
when  conducted  within  limitations 
established  by  the  Board,  are  closely 
related  to  banking  for  purposes  of 
section  4(c)(8)  of  the  BHC  Act.  See  12 
CFR  225.25(b)(3)  (performing  certain 
functions  or  activities  of  a  trust 
company);  12  CFR  225.25(b)(4) 
(providing  investment  wd  financial 
advice);  12  CFR  225.25(b)(18)  (providing 
FCM  services  on  a  discount  and  full- 
service  basis);  and  12  CFR  225.25(b)(19) 
(providing  investment  advice  on 
financial  futures  contracts  and  options 
on  financial  futures  contracts).  See  also 
The  Bessemer  Group,  Incorporated,  82 
Fed.  Res.  Bull.  569  (1996);  Meridian 
Bancorp,  Inc.,  80  F^.  Res.  Bull.  736 
(1994)  (serving  as  general  partner  of  and 
investing  in  an  unregister^  limited 
partnership). 
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NotiRcants  assert  that  the  Board  has 
determined  by  order  that  the  remaining 
proposed  activity  of  ICF  (acting  as  a 
FCM  and  providing  related  investment 
advisory  services  for  non-finandal 
futures  contracts  and  options  on 
financial  futures  contracts),  when 
conducted  within  limitations 
established  by  the  Board  in  previous 
orders,  also  is  closely  related  to  banking. 
See  J.P.  Morgan  &•  Company 
Incorporated,  80  Fed.  Res.  Bull.  151 
(1994);  Bank  of  Montreal,  79  Fed.  Res. 
Bull.  1049  (1993).  Notificants  have 
stated  that  they  would  engage  in  these 
activities  in  accordance  with  the 
limitations  and  conditions  established 
by  the  Board  in  prior  cases. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  “can  reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  eRects,  such 
as  undue  concentration  of  resources, 
decrefised  or  imfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices.”  12  U.S.C.  1843(c)(8). 
Notificants  state  that  the  proposal  will 
produce  public  benefits  that  outweigh 
any  potential  adverse  effects.  In 
particular,  Notificants  maintain  that  the 
proposal  will  enhance  competition  and 
enable  it  to  ofier  its  customers  a  broader 
range  of  services.  In  addition. 

Notificants  state  that  the  proposed 
activities  will  not  result  in  adverse 
effects  such  as  an  undue  concentration 
of  resources,  decreased  or  unfair 
competition,  conflicts  of  interests,  or 
unsound  banking  practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  notice  and  does  not 
represent  a  determination  by  the  Board 
that  the  proposal  meets,  or  is  likely  to 
meet,  the  standards  of  the  BHC  Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  to 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  not 
later  than  September  19, 1996.  Any 
request  for  a  hearing  on  this  notice 
must,  as  required  by  §  262.3(e)  of  the 
Board’s  Rules  of  Procedure  (12  CFR 
262.3(e)),  be  accompanied  by  a 
statement  of  reasons  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
(questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 


how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  notice  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  Chicago. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  6, 1996. 

JennifiBr  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  96-23324  Filed  9-11-96;  8:45  am] 
BUJJNQ  CODE  ano-«i-F 

Notice  of  Proposais  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banJdng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices” 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  September  26, 1996. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Westamerica  Bancorporation,  Sm 
Rafael,  California;  to  engage  de  novo 
through  its  subsidiary,  Westamerica 
Commercial  Credit,  Inc.,  Fairfield, 
California,  in  making,  acquiring,  and 
servicing  loans  and  other  extensions  of 
credit,  pursuant  to  §  225.25(b)(1)  of  the 
Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  6, 1996. 

JennifisT  ).  Johnson 

Deputy  Secretary  of  the  Board 

(FR  Doc.  96-23326  Filed  9-11-96;  8:45  am) 

BUJJNG  CODE  aaiO-OI-F 


DEPAR’TMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Administration 
[Docket  No.  96M-0217] 

Diagnostic  Products  Corp.;  Premarket 
Approval  of  Coat*A-Count®  PSA  IRMA 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Diagnostic  Products  Corp.,  Los  Angeles, 
CA,  for  premarket  approval,  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  of  Coat-A-Coimt®  PSA  IRMA. 
FDA’s  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  September  15, 
1995,  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  October  15, 1996. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  E.  Maxim,  Center  for  Devices  and 
Radiological  Health  (HF2^40),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.  Rockville,  MD  20850,  301-594- 
1294. 

SUPPLEMBfTARY  INFORMATION:  On  August 
10, 1993,  Diagnostic  Products  Corp.,  Los 
Angeles,  CA  90045,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
Coat-A-Count®  PSA  IRMA.  The  device 
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is  an  immunoradiometric  assay 
intended  for  the  quantitative 
measiirement  of  prostate-specific ' 
antigen  (PSA)  in  serum  to  aid  in  the 
management  of  prostate  cancer  j^atients. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  thoSafe 
Medicd  Devices  Act  of  1990,  this 
premarlcet  approval  application  (PMA) 
was  not  referred  to  the  Immimology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  September  15, 1995,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  Cram  the  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  fitim  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  5J5(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  imder 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH’s 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA’s  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH’s  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  imder 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  October  15, 1996,  file  with  the 
Dockets  Management  Branch  (address 


above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(secs.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  6uid  Drugs 
(21  CFR  5.10)  and  redelegated 

Dated:  August  30, 1996. 

Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

[FR  Doc.  96-23408  Filed  9-11-96;  8:45  am] 
BILLING  CODE  416IM)1-F 


Health  Care  Financing  Adminiatration 

[R-190] 

Agency  Information  Collection 
Activities:  Proposed  Coliection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperworic  Reduction  Act  of  1995,  the 
.Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Seridces,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Hospital 
Standard  for  Potentially  HIV  Infectious 
Blood  and  Blood  Products;  Form  No.i 
HCFA-R-190;  Use:  Hospitals  must 
establish  policies/procedures  and 
document  patient  notification  efforts  if 
they  have  administered  potentially  HIV 
infectious  blood  and  blood  products. 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit  and 
Not-for-profit  institutions;  Number  of 
Respondents:  16;  Total  Annual 


Responses:  16;  Total  Annual  Hours 
Requested:  16. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCTA’s  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov,  or  to  obtain  the 
supporting  statement  and  any  related 
forms.  E-mail  your  request,  including 
your  address  and  phone  number,  to 
Paperworic@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources.  Management  Analysis  and 
Planning  Staff,  Attention:  Louis  Blank, 
Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  September  5, 1996. 

Edwin  J.  Glatzel, 

Director,  Management  Analysis  and  Planning 
Staff  Office  of  Financial  and  Human 
Resources 

[FR  Doc.  96-23381  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  4120-03-P 


[HCFA-688. 43, 116.  668A] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency’s  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
coliection  burden. 

1.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Authorization 
Agreement  for  Electronic  Funds 
Transfer;  Form  No.:  HCFA-588;  Use: 
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This  information  is  needed  to  allow 
providers  to  receive  funds  electronically 
in  their  bank!  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions; 

Number  of  Respondents:  78,550;  Total 
Annual  Hours:  9.819. 

2.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
whi^  approval  has  expired;  Title  of 
Information  Collection:  Application  of 
Health  Insurance  Under  M^icare  for 
Individuals  with  Chronic  Renal  Disease; 
Form  No.:  HCFA— 43;  Use:  This  form  is 
used  as  a  standard  method  of  eliciting 
information  necessary  to  determine 
entitlement  to  Medicare  under  the  end 
stage  renal  disease  provisioii  of  the  law. 
Frequency:  On  occasion;  Affected 
Public:  Individuals  and  households. 
Federal  government;  Number  of 
Respondents:  80,000;  Total  Annual 
Hours:  34,400. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Clinical 
Laboratory  Improvement  Amendments 
Application  Form;  Form  No.:  HCFA- 
116;  Use;  This  application  is  completed 
by  entities  performing  laboratory  testing 
on  human  specimens  for  health 
purposes.  Frequency:  Bietmially; 
Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions.  Federal 
Government,  and  State,  Local  or  Tribal 
Governments;  Number  of  Respondents: 
16,000;  Total  Annual  Hours:  20,000. 

4.  Type  of  Information  Collection 
Reque^:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Post  Laboratory 
Svurvey  Questiormaire-Surveyor;  Form 
No.:  HCFA-668A;  Use:  This  survey 
provides  the  surveyor  with  an 
opportunity  to  evaluation  the  survey 
process.  The  form  is  completed  in 
conjunction  with  the  HCFA  fmin  668B. 
This  information  will  help  HCFA 
evaluate  the  entire  survey  process  fi'om 
the  surveyor’s  prospective.  Frequency: 
Biennially;  Affected  Public:  Business  or 
other  for  profit,  not  for  profit 
institutions.  Federal  Government,  and 
State,  Local  or  Tribal  Governments; 
Number  of  Respondents:  1,560;  Total 
Annual  Hours:  390. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA’s  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov  ,  or  to  obtain  the 
supporting  statement  and  any  related 
forms,  E-mail  your  request,  including 
your  address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building.  Room  10235, 
Washington,  D.C.  20503. 

Date:  September  4, 1998. 

Edwin  f.  Glatzel, 

Director,  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

(FR  Doc.  96-23327  Piled  9-11-96;  8:45  am] 
BIUJNQ  CODE  41M-03-P 


National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  the 
Meeting  of  the  National  Advisory  Eye 
Council 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Eye  Council 
(NAEC)  on  September  12, 1996, 
Executive  Plaza  North,  Conference 
Room  G,  6130  Executive  Boulevard, 
Bethesda,  Maryland. 

The  NAEC  meeting  will  be  open  to 
the  public  on  September  12  from  8:30 
a.m.  vmtil  approximately  11:30  a.m. 
Following  opening  remarks  by  the 
Director,  NEI,  there  will  be 
presentations  by  the  staff  of  the  Institute 
and  discussions  concerning  Institute 
programs  and  policies.  Attendance  by 
the  public  at  the  open  session  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92—463,  the  meeting 
of  the  NAEC  will  be  closed  to  the  public 
on  September  12  fiom  approximately 
11:30  a.m.  imtil  adjournment  at 
approximately  5:00  p.m.  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Lois  l^Ninno,  Council  Assistant, 
National  Eye  Institute,  EPS,  Suite  350, 
6120  Executive  Boulevard,  MSC-7164, 
Bethesda,  Maryland  20892-7164,  (301) 
496-9110,  will  provide  a  summary  of 
the  meeting,  roster  of  committee 
members,  and  substantive  program 
information  upon  request.  Individuals 


who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
DeNinno  in  advance  of  the  meeting. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistant 
Program  No.  93.867,  Vision  Research: 
National  Institutes  (rf  Health) 

Dated:  September  9, 1996. 

Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  96-23563  Filed  9-11-96;  8:45  am) 

BIUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  FR-41 26-0-01] 

Designation 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  designation. 

SUMMARY:  This  notice  designates  the 
Office  of  Lead-Based  Paint  Abatement 
and  Poisoning  Prevention,  located  in  the 
Office  of  the  Secretary,  as  thff  Office  of 
Lead  Hazard  Control. 

EFFECTIVE  DATE:  August  29, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Jacobs,  Director  of  the  Office  of 
Lead  Hazard  Control,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  S.W.,  Washington,  D.C. 
20410,  (202)  755-1785,  ext.  102.  (This  is 
not  a  toll-free  number.)  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  Under 
HUD’s  Appropriations  Act  for  1992, 
enacted  in  1991,  Congress  required  the 
establishment  of  an  “Office  of  Lead- 
Based  Paint  Abatement  and  Poisoning 
Prevention”  located  in  the  Office  of  the 
Secretary  of  the  Department  of  Housing 
and  Urbmi  Efevelopment.  The 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act  of  1992,  at  105  Stat.  753  (Pub.  L. 
102-139,  October  28, 1991). 

Subsequently,  under  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  (42  U.S,C.  4851  et  seq.]. 
Congress  broadened  considerably  the 
scope  of  HUD’s  responsibilities  for  lead- 
bas^  paint  beyond  abatement.  Under 
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the  Act,  HUD  became  responsible  for  a 
range  of  lead-based  paint  and  lead-based 
paint  hazard  evaluation  and  crmtrol 
activities  including  risk  assessment  and 
interim  controls  of  lead-based  paint 
hazards  in  dust  and  soil.  As  a  result  of 
this  expansiop  of  HDD’s 
responsibilities,  the  name  of  the  Office 
of  l«ad-Based  Paint  Abatement  and 
Poisoning  Prevention  no  longer  folly 
describes  HDD’s  lead-based  paint 
functions. 

Therefore,  the  Office  of  Lead-Based 
Paint  Abatement  and  Poisoning 
Prevention  is  hereby  designated  as  the 
Office  of  Lead  Hazard  Control.  The 
Office  is  still  located  in  the  Office  of  the 
Secretary. 

Accordingly,  the  Secretary  designates 
as  follows: 

Section  A.  Designation 

The  Secretary  of  Housing  and  Urban 
Development  designates  the  Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention,  located  in  the 
Office  of  the  Secretary,  as  the  Office  of 
Lead  Hazard  Control. 

Section  B.  Appropriated  funds 

All  funds  appropriated  for  lead-based 
paint  functions  of  the  former  Office  of 
Lead-Based  Paint  Abatement  and 
Poisoning  Prevention  will  be 
administered  by  the  Office  of  Lead 
Hazard  Control. 

Authority:  Sec.  7(d)  of  the  Department  of 
HUD  Act  (42  U.S.C.  3535(d)). 

Dated:  August  29, 1996. 

Henry  G.  (Cisneros, 

Secretary  of  Housing  and  Urban 
Development. 

[FR  Doc.  96-23259  Filed  9-11-96;  8:45  am) 
BILUNQ  CODE  4210-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  Anthony’s 
Riversnail  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior.  , 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a 
technical/agency  draft  recovery  plan  for 
Anthony’s  riversnail  {Athearnia 
anthonyi).  This  rare  freshwater  snail 
currently  has  a  very  fragmented,  relict . 
distribution  but  historically  was  once 
fairly  widespread  in  the  Tennessee 
River  system,  where  it  was  associated 


with  shoal  areas  in  the  main  stem  of  the 
Tennessee  River  and  lower  reaches  of 
some  of  its  tributaries  in  eastern 
Tennessee,  northern  Alabama,  and 
northwestern  Georgia.  Many  of  the 
historic  occurrences  of  the  species  have 
been  lost  as  a  result  of  impoundments 
and  the  general  deterioration  of  water 
quality  from  siltation  and  other 
pollutants  contributed  by  past  mining 
activities,  poor  land-use  practices,  and 
waste  discharges.  Only  two  populations 
of  Anthony’s  riversnail  are  Imown  to 
siuvive— one  in  the  Tennessee  River  in 
Jackson  County,  Alabama,  and  Marion 
County,  Tennessee,  extending  into  the 
lower  Sequatchie  River,  Marion  County, 
Tennessee;  and  one  that  is  restricted  to 
the  lower  reaches  of  Limestone  Creek, 
Limestone  County,  Alabama.  The 
potential  for  degradation  of  the  water 
and  substratum  quality  in  the  two  areas 
where  Anthony’s  riversnail  exists  is  the 
most  significant  threat  to  the  species’ 
continued  srurvival.  Unless  new 
populations  are  found  or  reestablished 
and  existing  populations  are 
maintained,  ffiis  species  will  remain  in 
jeopardy  of  extinction  for  the 
foreseeable  future.  The  Service  solicits 
review  and  comment  from  the  public  on 
this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  12, 1996  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  technical/agency  draft  recovery  plan 
may  obtain  a  copy  by  contacting  the 
Asheville  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  160  I^llicoa  Street, 
Asheville,  North  Carolina  28801 
(Telephone  704/258-3939).  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Fridell,  Fish  and  Wildlife 
Biologist,  at  the  address  and  telephone 
number  shown  in  the  ADDRESSES  section 
(Ext.  225). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service’s 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 


United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  recoguizing  the  recovery 
levels  for  downusting  or  delisting  them, 
and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.) 

(Act),  requires  the  development  uf 
recovery  plans  for  listed  species  imless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
dxuing  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  accoimt  in  the  course  of 
inmlementing  approved  recovery  plans. 

The  primary  species  considerea  in 
this  draft  recovery  plan  is  Anthony’s 
riversnail  [Athearnia  anthonyi).  The 
area  of  emphasis  for  recovery  actions  is 
the  Tennessee  River  system  in  eastern 
Tennessee,  northern  Alabama,  and 
northwestern  Georgia.  Habitat 
protection,  reintroduction,  and 
preservation  of  genetic  material  are  the 
major  objectives  of  this  recovery  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  final  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 

16  U.S.C.  1533(f). 

Dated:  September  6, 1996. 

Brian  P.  Cole, 

State  Supervisor. 

[FR  Doc.  96-23334  Filed  9-11-96;  8:45  ami 
BILUNQ  CODE  4310-66-M 


Bureau  of  Land  Management 

[NV-020-4191-03] 

Intent  To  Prepare  Environmental 
Impact  Statement 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  mining  Plan  of  Operations  (POO) 
for  the  Trenton  Canyon  Mine  project, 
Humboldt  and  Lander  Counties, 
Nevada;  and  notice  of  scoping  period 
and  public  meeting. 
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SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  and  to  43  CFR  3809,  the 
Bureau  of  Land  Management  (BLM)  will 
be  directing  the  preparation  of  an  QS 
for  the  proposed  gold  mine  expansion  in 
Humboldt  County  and  Lander  County, 
Nevada.  This  EIS  will  be  prepared  by 
contract  and  funded  by  the  proponent, 
Santa  Fe  Pacific  Gold  Corporation.  A 
public  meeting  will  be  held  to  identify 
issues  to  be  addressed  in  the  EIS,  and 
to  encourage  public  participation  in  the 
review  process.  Representatives  of  the 
BLM  and  Santa  Fe  Pacific  Gold 
Corporation  will  be  summarizing  the 
POO  and  accepting  comments  firam  the 
audience.  The  BLM  invites  cormnents 
and  suggestions  on  the  scope  of  the 
analysis. 

DATES:  A  scoping  meeting  will  be  held 
September  24, 1996  at  the  Office  of  the 
Bureau  of  Land  Management,  5100  E. 
Witmemucca  Boulevard,  Winnemucca, 
Nevada  from  7-9  p.m.  Written 
comments  on  the  Plan  of  Operations 
and  the  scope  of  the  EIS  will  be 
accepted  until  October  15, 1996.  The 
Draft  EIS  is  expected  to  be  completed  by 
the  end  of  May,  1997,  at  which  time  the 
document  will  be  made  available  for 
public  review  and  comment. 

ADDRESSES:  Scoping  comments  may  be 
sent  to;  District  Manager,  5100  E. 
Wiimemucca  Boulev^,  Wiimemucca, 
Nevada  89445;  ATTN.  Rod  Herrick, 
Project  Manager. 

FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Herrick,  5100  E.  Winnemucca 
Boulevard,  Winnemucca,  Nevada  89445 
(702)  623-1500. 

SUPPLEMENTARY  INFORMATION:  Santa  Fe 
Pacific  Gold  Corporation  of 
Albuquerque,  New  Mexico  has 
submitted  to  the  Winnemucca  District 
Office  of  the  BLM,  a  POO  for  expansion 
of  the  Trenton  Canyon  Mine.  The  POO 
describes  proposed  expansion  of 
Trenton  Canyon  Project  mining 
operations  onto  public  land  in 
Humboldt  and  Lander  Counties, 

Nevada.  The  mining  operation  was 
previously  permitted  on  fee  land  by 
permit  from  the  Nevada  Division  of 
Environmental  Protection,  Department 
of  Conservation  and  Natural  Resources. 
About  122  million  tons  of  oxide 
overburden  and  interburden  will  be 
removed  to  mine  about  30  million  tons 
of  oxide  ore.  The  proposed  expansion 
would  result  in  additional  disturbance 
to  public  and  private  lands  of 
approximately  1,872  acres.  Future  key 
production  facilities  would  include 
mine  pits,  waste  rock  disposal  piles, 
heap  leach  pads,  solution/overflow 
ponds,  access  and  haul  roads,  and  a 
carbon-coliunn  circuit.  Loaded  carbon 


will  be  transported  to  the  nearby  Lone 
Tree  Mine  for  gold  stripping. 
Nonprocessing  ancillary  facilities  to 
support  the  mine  would  include  an 
office,  shop,  warehouse,  water  supply 
system,  sewage  ^stem,  electrical 
distribution  system,  propane  system, 
bioremediation  cells,  barrel  handling 
facilities,  and  explosives  magazine,  and 
various  materials  storage  areas. 

The  EIS  will  address  the  issues  of 
geology,  minerals,  soils,  water 
resources,  vegetation,  wildlife,  grazing 
management,  air  quality,  aesthetics, 
cultural  resources,  paleontological 
resources,  land  use,  access,  recreation, 
social  and  economic  values  related  to 
the  mine  expansion. 

Federal,  state,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
BLM’s  decision  on  the  PCXD  are  invited 
to  participate  in  the  scoping  process. 
The  Authorized  Officer  will  respond  to 
public  input  and  comment  as  part  of  the 
final  EIS.  The  decision  regarding  the 
proposal  will  be  recorded  as  a  Record  of 
Decision,  which  is  subject  to  appeal 
imder  43  CFR  part  4. 

Dated:  September  5, 1996. 

Ronald  B.  Wenker, 

District  Manager.  Winnemucca,  Nevada. 

(FR  Doc.  96-23369  Filed  9-11-96;  8:45  am] 
BHOJNQ  CODE  4910-HC-P 


[CA-01&-1430-01;  CAS  1198,  CACA  23586] 

Terminatkxi  of  Recreation  and  Public 
Purposes  Classification  and  Opening 
Ordar;  Califomia 

August  23, 1996. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  This  notice  terminates  the 
existing  recreation  and  public  purposes 
classification  CAS  1198.  The  land  will 
be  opened  to  the  operation  of  the  public 
Itmd  laws  including  the  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregation  of  record  and  the 
requirements  of  applicable  law.  The 
land  has  been  and  remains  open  to  the 
operation  of  the  mineral  leasing  laws.  It 
should  be  noted  however,  that  the 
subject  tract  shall  remain  segregated  in 
support  of  exchange  proposal  GAGA 
36926FD. 

EFFECTIVE  DATE:  Termination  of  the 
classification  is  eftbctive  on  September 

12, 1996.  The  land  will  be  open  to  entry 
at  10  a.m.  on  the  same  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Folsom  Resource  Area  Office,  63 
Natoma  St,  Folsom,  GA.  95630  (916) 
985-4474. 


SUPPLEMENTARY  INFORMATION:  On  April 
9, 1976,  the  lands  described  below  were 
classified  as  suitable  for  lease  or  sale 
pursuant  to  the  Recreation  and  Public 
Purposes  (R&PP)  Act,  as  amended  (43 
U.S.G.  869,  869-1  to  969-4)  and  the 
land  was  segregated  fr’om  appropriation 
under  the  public  land  laws  and  the 
general  mining  laws: 

Mount  Diablo  Meridian,  Califomia 
T.  14N.,  R.  9E., 

Sec.  25,  portion  of  lot  5  (SWViNE’A, 
EVi!SWV4,  W'/iSEV*),  and 
w%NEV4Nwy4Swy4,  NWViNW^/iSwyi 
(the  subject  land  is  now  a  portion  of  lot 
14  per  supplemental  plat  of  survey 
approved  August  22, 1996) 

Gapital  Mountain  Camp,  Inc.  is 
voluntarily  relinquishing  their  R&PP 
lease  GAGA  23586,  effective  September 

12. 1996,  for  the  above  described  public 
lands. 

Pursuant  to  the  Federal  Land  Policy 
arid  Management  Act  of  1976,  as 
amended  (43  CFR  2091.7-1(B)(1). 
Recreation  and  Public  Purposes 
Classification  GAS  1198  is  hereby 
terminated  in  its  entirety  Sieptember  12, 
1996. 

At  10  a.m.  on  September  12, 1996,  the 
above  described  land  will  become  open 
to  the  operation  of  the  public  land  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregation  of  record,  and  the 
requirements  of  applicable  law.  Because 
this  property  is  included  in  exchange 
proposal  GAGA  36923,  the  subject  land 
shall  continue  to  be  segregated.  Notation 
to  the  public  land  law  records  on  May 

21. 1996,  segregated  the  above  tract  form 
appropriation  under  the  public  land 
laws  and  the  mineral  laws  for  a  period 
of  five  (5)  years  firom  the  date  of 
notation;  said  segregation  is  in 
accordance  with  regulations  in  43  CFR 
2001.1-2. 

At  10  a.m.  on  September  12, 1996,  the 
above  described  land  will  become  open 
to  location  under  the  mining  laws, 
subject  to  the  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregation  of  record,  and  the 
requirements  of  applicable  law.  Any 
such  attempted  appropriation  including 
attempted  adverse  possession  imder  30 
U.S.G.  38,  shall  vest  no  rights  against 
the  United  States.  Acts  required  to 
establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  federal 
law.  The  bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts.  The  land 
will  remain  open  to  the  mineral  leasing 
laws. 
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Dated:  August  23, 1996. 

Ron  Fellows, 

District  Manager. 

[FR  Doc.  96-22140  Filed  9-11-96$  8:45  am) 
BNJJNQ  OOOC  4310-«Myl 


[UT-080-d6-1040-08] 

Notice:  Notice  of  intent  To  Amend 
Diamond  M^ntain  Resource 
Managemem  Plan  and  Price  River 
Management  Framework  Plan,  Vernal 
and  Price  Field  Offices,  Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  amend  the 
Diamond  Mountain  Resource 
Management  Plan,  Vernal  Field  Office, 
and  the  Price  River  Management 
Framework  Plan,  Price  field  Office,  Utah 
to  provide  management  of  acquired 
lands  in  the  Nine  Mile  Canyon  area  and 
prepare  the  associated  Environmental 
Assessment. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA) 
and  the  C^e  of  Federal  Regulations  (40 
CFR  1501.7,  43  CFR  1610.5-5),  notice  is 
given  that  the  Bureau  of  Land 
Management  (BLM)  will  consider 
proposed  amendments  to  the  1994 
Diamond  Moimtain  Resource 
Management  Plan  and  the  1983  Price 
River  Management  Framework  Plan. 

The  proposed  plan  amendment  would 
address  future  management  of  acquired 
lands  within  the  Nine  Mile  Canyon  area 
of  the  Vernal  and  Price  Field  Offices.  An 
environmental  assessment  would  be 
prepared  to  identify  the  environmental 
consequences  of  this  action  and 
determine  whether  an  Environmental 
Impact  Statement  is  needed.  Public 
comment  will  be  actively  solicited 
throughout  the  planning  and 
environmental  assessment  processes. 
SUPPLEMENTARY  INFORMATION:  In  1993 
BLM  received  as  a  donation  762.44 
acres,  more  or  less,  from  Pacific 
Enterprises  Oil  Company,  Dallas,  Texas. 
These  lands  are  situated  in  Townships 
11  and  12  South,  Range  18  East,  Sait 
Lake  Base  and  Meridian,  sections  26,  27, 
33,  34,  35,  and  section  3,  respectively. 
Generally  these  lands  are  located  near 
the  confluence  of  Nine  Mile  Creek  and 
the  Green  River,  in  northeastern  Utah. 
All  but  40  acres  of  the  involved  acres 
are  within  Uintah  County;  the 
remaining  acreage  is  within  Carbon 
County,  Utah.  This  proposed 
amendment  is  necessary  to  update  and 
expand  the  decisions  in  existing  plans 
to  include  these  donated  lands. 


Decisions  generated  during  this 
planning  process  would  address  the 
acquired  land  and  could  supersede 
some  affected  land  use  planning 
decisions  presented  in  ^e  RMP  and 
MFP.  At  this  time  general  planning 
issues  to  be  addressed  include: 

1.  Should  the  area,  especially  the 
riparian  areas,  be  grazed,  and  if  so,  to 
what  extent? 

2.  What  special  management  is 
needed  within  the  Desolation  Canyon 
National  Historic  Landmark? 

3.  What  amoimt  and  type  of  access 
should  be  allowed,  induing  access  to 
private  minerals? 

4.  Are  these  lands  suitable  for 
inclusion  as  wilderness? 

5.  What  is  the  functionality  and 
condition  of  riparian  lands  within  these 
acquired  lands?  What  management 
should  be  determined  to  maintain  and/ 
or  enhance  the  riparian  resource? 

Public  scoping  meetings  will  be  held 
in  Price  and  Roosevelt,  Utah.  These 
meetings  will  be  annoimced  in  local 
newspapers  and  through  other  local 
media.  Formal  public  participation  will 
be  requested  for  review  of  the 
preliminary  and  final  RMP  and  MFP  in 
1997.  Notice  of  availability  of  these 
documents  will  be  published  at  the 
appropriate  times. 

These  documents  will  be  prepared  by 
an  interdisciplinary  team  which 
includes  specialists  in  vegetation, 
cultural  resources,  recreation,  wildlife/ 
fisheries  habitats,  realty,  and  minerals. 
Other  disciplines  may  be  represented  as 
necessary. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Trogstad,  Project  Leader,  Vernal  Office, 
170  Soudi,  500  East,  Vernal,  Utah 
84078.  Business  horns  are  from  7:45 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays,  telephone 
(801)  781-4460,  fax  (801)  781-4410. 

Dated:  September  4, 1996. 

David  E.  Little, 

Associate  State  Director,  Utah. 

[FR  Doc.  96-23330  Filed  9-11-96;  8:45  am) 
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[OR-957-00-142(MK):  G6-0251) 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Btueau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  fiom  the  date  of  this 
publication. 


Willamette  Meridian 
Oregon  * 

T.  28  S.,  R.  4  W.,  accepted  july  25, 1996 
T.  4  S.,  R.  6  W.,  accepted  July  1, 1996 
T,  36  S„  R.  7  W.,  accepted  July  26, 1996 
T.  9  S.,  R.  10  W.,  accepted  August  2, 1996 
T.  13  S.,  R.  10  W.,  accepted  August  13. 1996 
T.  14  S.,  R.  10  W.,  accepted  August  13, 1996 
T.  36  S.,  R.  14  W.,  accepted  August  2, 1996 

Washington 

T.  3  N.,  R.  12  E.,  accepted  August  8, 1996 
T.  31  N.,  R.  10  W.,  accepted  June  28, 1996 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtain^  from  the  - 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  wdth  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  (1515 
S.W.  5th  Avenue,)  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  September  3, 1996. 

Robert  D.  DeViney,  Jr., 

Chief.  Branch  of  Realty  and  Records  Services. 
(FR  Doc.  96-23329  Filed  9-11-96;  8:l5  am) 
BNJJNO  CODE  4310-33-M 


[CA-930-1 430-01;  CACA  37272] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
California 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice, 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw  230 
acres  of  National  Forest  System  land  in 
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Tuolumne  County  to  protect  the 
Rainbow  Pool  Recreation  Area.  This 
notice  closes  the  land  for  up  to  2  years 
from  mining.  The  land  will  remain  open 
to  mineral  leasing  and  the  Materials  Act 
of  1947. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  11, 1996. 

ADDRESSES:  State  Director,  BLM  (CA- 
931),  2135  Butano  Drive,  Sacramento, 
California  95825-1889. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti  or  Kathy  Gary,  BLM 
California  State  Office,  916-979-2858, 
or  Bill  Ferrell.  Stanislaus  National 
Forest,  Forest  Service,  209-532-3671, 
extension  320. 

SUPPLEMENTARY  INFORMATION:  On  August 
28, 1996,  the  Stanislaus  National  Forest, 
Forest  Service,  Bled  an  application  to 
withdraw  the  following  described 
National  Forest  System  land  fit)m 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2), 
subject  to  valid  existing  rights: 

Mount  Diablo  Meridian 
T.  1  S.,  R.'  18  E., 

Sec.  28.  WV!iSWy4.  WViSE'ASWVi; 

Sec.  29,  E*/tSEy«; 

Sec.  32,  NBV4NWV4NWV4.  W%NEV4NW; 

The  aroa  described  contains  approximately 
230  acres  in  Tuolumne  County. 

The  ptirpose  of  the  proposed 
withdrawal  is  to  protect  the  Rainbow 
Pool  Recreation  Area,  which  is  located 
approximately  half  a  mile  northeast  of 
Sweetwater. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice^  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
California  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a  • 
written  request  to  the  California  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 


Federal  Register,  the  land  will  be 
segregated  as  specified  above  imless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  which  are  compatible  with  the 
use  of  the  land  by  Forest  Service. 

Dated:  September  4, 1996. 

David  Nfclliuiy, 

Chief,  Branch  of  Lands. 

[FR  Doc.  96-23380  Filed  9-11-96;  8:45  am] 
BiUMG  CODE  431IM0-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive, 
Environmental  Response, 
Compensatien  and  Liability  Act 
(“CERCLA”) 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  Section 
122(d)(2)  of  CERCLA,  42  U.S.C. 
9622(d)(2)  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Collins  S'  Aikman  Products 
Co.,  et  al..  Civil  Action  No.  6:96-2659- 
21  was  lodged  on  August  30, 1996,  with 
the  United  States  District  Court  for  the 
District  of  South  Carolina.  This 
agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  settling 
defendants  pursuant  to  Sections  106(a) 
and  107  of  CERCLA,  42  U.S.C.  9606(a) 
and  9607.  The  settling  defendants 
include  the  past  and  present  owners  and 
operators  of  the  Beaimit  Circular  Knit 
and  Dyeing  Superfund  Site  (“Beaunit 
Site”- or  "Site”)  and  Site  facilities  in 
Greenville  Coimty,  South  Caroline. 

The  consent  decree  requires  the 
settling  defendants  to  pay  100  percent  of 
all  past  and  futiire  response  costs  which 
the  United  States  has  incurred  and  will 
incur  at  the  Site,  and  which  EPA 
dociunents  are  not  inconsistent  with  the 
National  Contingency  Plan.  The  settling 
defendants  have  also  agreed  under  the 
decree  to  perform  the  final  remedy  for 
the  Site  which  EPA  set  forth  in  its 
Record  of  Decision  ("ROD”)  dated 
September  29, 1995,  and  which 
provides  for  the  containment  of  soils 
and  sediments  through  placement  of  a 
cap  over  the  lagoon  area,  and  additional 
monitoring  of  ffie  groundwater  and  soils 
on  a  regular  schedule  to  determine  the 
efiectiveness  of  the  cap.  The  ROD  also 
provides  for  institutional  controls  as 
part  of  the  remedy. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 


consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  Stotes  v.  Collins 
S  Aikman  Products  Co.,  et  ol.,  DOJ  Ref 
#90-11-3-1420. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  First  Union  Building, 
1441  Main  Street,  Suite  500,  Columbia, 
South  Carolina,  29201;  the  ^gion  4 
office  of  the  Environmental  Protection 
Agency,  345  Courtland  Street,  N.E., 
Atlanta,  Georgia,  30365;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 

20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  firom  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 

20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  for  the  reproduction  costs.  If  you 
want  a  copy  of  ffie  Consent  Decree 
without  attachments,  which 
attachments  include  the  ROD,  Statement 
of  Wori(,  Site  Maps,  and  lists  of  Settling 
Defendants,  then  the  amount  of  the 
check  should  be  $22.75  (91  pages  at  25 
cents  per  page).  If  you  want  a  copy  of 
the  Consent  Decree  with  the  above 
stated  attachments,  then  the  amount  of 
the  check  should  be  $85.75  (343  pages 
at  25  cents  per  page).  The  check  should 
be  made  payable  to  the  Consent  Decree 
Library. 

Bruce  S.  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  96-23371  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE 


Notice  of  Lodging  of  Partial  Consent 
Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Notice  is  hereby  given  that  a  proposed 
Partial  Consent  Decree  in  United  States 
V.  Consolidated  Rail  Corp.  et  al..  Case 
No.  S90-56M,  was  lodgencj  with  the 
United  States  District  Court  for  the 
Northern  District  of  Indiana,  on  August 
2, 1996.  The  United  States  filed  separate 
Complaints,  later  consolidated,  against 
the  Consolidated  Rail  Corp.  and  Penn 
Central  Corp.  to  recover  response  costs 
incurred  by  the  United  States  in 
connection  with  releases  or  threatened 
releases  of  hazardous  substances  at  the 
Conrail  Superfund  site  in  Elkhart, 
Indiana,  pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
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Response,  Compensation  and  Liability 
Act  (“CERCLA”),  42  U.S.C.  9607,  and 
for  a  declaratory  judgment  under 
Section  113(g)(2)  of  CERCLA,  42  U.S.C. 
9613(g)(2).  Under  the  Partial  Consent 
Decree,  the  defendants  will  place 
$6,726,237.71  into  escrow  in 
reimbursement  of  the  United  States’ 
past  costs,  pending  resolution  of  two 
remaining  aspects  of  the  remedial  action 
being  undertaken  at  the  site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Partial  Consent  Decree  for  a  period  of  30 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530.  All  comments 
should  refer  to  United  States  v. 
Consolidated  Rail  Corp.  et  ai,  D.J.  Ref. 
90-11-3-594. 

The  proposed  Partial  Consent  Decree 
may  be  examined  at  the  offices  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604,  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
floor,  Washington,  D.C.  20005,  202- 
624-0892.  A  copy  of  the  proposed 
Partial  Consent  Decree  may  be  obtained 
in  person  or  by  mail  from  the  Consejpt 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$6.50  for  the  Decree  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library.  When 
requesting  a  copy,  please  refer  to  United 
States  V.  Consolidated  Rail  Corp.  et  al., 
D.J.  Ref.  No.  90-11-3-594. 

Bruce  S.  Gelber, 

Deputy  Section  Chief,  Environmental 
Eiiforcement  Section,  Environment  and 
Natural  Resources  Division. 

(FR  Doc.  96-23376  Filed  9-11-96;  8:45  am] 
WLUNG  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree; 
Pursuant  to  the  Comprehensive 
Environmentai  Response, 
Compensation  and  Liabiiity  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Comell-Dubilier  Electronic,  Inc.,  et  al.. 
Civil  Action  No  92-11 865-REK,  was 
lodged  on  August  23, 1996,  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts.  The  proposed 
decree  resolves  the  United  States’ 
claims  under  CERCLA  against 
defendants  Coaters,  Inc.  andFibre 
Leather  Manufacturing  Corporation  with 
respect  to  the  Sullivan’s  Ledge 
Superfund  Site,  in  New  Bedford, 
Massachusetts.  The  Defendants  are 
alleged  generators  that  arranged  for  the 


disposal  of  hazardous  substances  at  the 
Site.  Undw  the  terms  of  the  proposed 
decree,  the  Coaters,  Inc.  will  pay 
$418,000  and  Fibre  Leather 
Manufacturing  Corporation  will  pay 
$190,000  to  the  United  States  in 
reimbursement  of  past  and  future 
response  costs  incurred  and  to  be 
incurred  by  the  United  States. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Comell- 
Dubilier  Electronic,  Inc.,  et  ai,  DOJ  Ref. 
#90-ll-2-388A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1107  J.W.  McCormack 
Building,  POCH,  Boston,  Massachusetts; 
the  Region  I  Office  of  the  Environmental 
Protection  Agency,  John  F,  Kennedy 
Federal  Building,  Boston, 
Massachusetts;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained' in 
person  or  by  mail  firom  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $11.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Walker  Smith, 

Deputy  Section  Chief,  Environmental 
Eiiforcement  Section,  Environment  and 
Natural  Resources  Division. 

(FR  Doc.  96-23370  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  4140-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Ciean  Air  Act 

In  accordance  with  Department  of 
Justice  Policy,  28  CFR  50.7,  notice  is 
hereby  given  that  on  August  30, 1996, 
a  proposed  Consent  Decree  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Alaska  in  United  States  v. 
MAPCO  Alaska  Petroleum,  Inc.,  Civil 
Action  No.  F96-0051CIV.  The  proposed 
Consent  Decree  settles  claims  asserted 
by  the  United  States  at  the  request  of  the 
United  States  Environmental  Protection 
Agency  (“EPA”)  in  a  Complaint  filed  on 
the  same  day.  The  United  States  filed  its 
complaint  pursuant  to  Section  113(b)  of 
the  Clean  Air  Act  (“the  Act’’),  42  USC 
7413(b),  requesting  the  assessment  of 
civil  penalties  and  injunctive  relief 


against  Defendant  MAPCO  Alaska 
Petroleum,  Inc.  ("Mapco”)  for  violations 
of  Section  111  of  the  Act,  42  U.S.C. 

§  7411,  and  of  the  provisions  of  the  New 
Source  Performance  Standards 
(“NSPS  ’)  codified  at  40  CFR  Part  60, 
Subparts  J,  Kb,  UU,  GGG,  QQQ,  and  XX. 
The  Unit^  States  alleges  that  the 
violations  occurred  in  connection  with 
certain  equipment  at  Mapco’s  North 
Pole,  Alaska  refinery  which  is  subject  to 
the  “Standards  of  Performance  for 
Petroleum  Refineries,’’  codified  at  40 
CFR  Part  60,  Subpart  J;  the  “Standards 
of  Performance  for  Volatile  Oganic 
Liquid  Storage  Vessels,’’  codified  at  40 
era  Part  60,  Subpait  id);  the  "Standards 
of  Performance  for  Asphalt  Processing 
and  Asphalt  Roofing  Manufactmers,’’ 
codified  at  40  CFR  Part  60,  Subpart  UU; 
the  “Standards  of  Performance  for 
Equipment  Leaks  of  VCK)  in  Petroleum 
Refineries,’’  codified  at  40  CFR  Part  60, 
Subpart  GGG;  the  “Standards  of 
Performance  for  VOC  Emissions  firom 
Petroleum)  Refinery  Wastewater 
Systems,’’  codified  at  40  CFR  Part  60, 
Subpart  QQQ:  and  the  “Standards  of 
Performance  for  Bulk  Gasoline 
Terminals,’’  codified  at  40  CFR  Part  60, 
Subpart  XX. 

Under  the  proposed  Consent  Decree, 
Mapco  will  pay  a  civil  penalty  of 
$425,000  to  the  United  States.  Mapco 
will  also  purchase  equipment  and 
devices  that  will  be  installed  and 
operated  at  Mapco’s  North  Pole  facility 
as  Supplemental  Environmental  Projects 
(“SEPs”).  Mapco  will  also  be  subject  to 
injunctive  relief  provisions  governing 
the  apsphalt  storage  tanks  at  its  North 
Pole  facility  that  are  subject  to  the  NSPS 
provisions  codified  at  40  CFR  Part  60, 
Subpart  UU.  In  return  for  the 
commitments  made  by  Mapco  under  the 
Decree,  the  proposed  Consent  Decree 
provides  that  Mapco’s  payment  of  the 
civil  penalty  and  performance  of  the 
other  terms  of  the  Consent  Decree  shall 
constitute  full  satisfaction  of  the  claims 
alleeed  in  the  Complaint. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  MAPCO  Alaska 
Petroleum,  Inc.,  D.J.  Ref.  No.  90-5—2-1- 
1977.  The  proposed  Consent  Decree 
may  be  examined  at  the  Region  10 
Office  of  EPA,  7th  Floor  Records  Center, 
1200  Sixth  Avenue,  Seattle,  WA  98101. 
A  copy  of  the  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decreee  Library,  1120  G  Street, 
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NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  In  requesting  copies, 
please  enclose  a  check  in  the  amount  of 
$8.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  “Consent  Decree 
Library.” 

Walker  teith. 

Deputy  Chief,  Envimnmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  96-23375  Filed  9-11-96;  8:45  am] 

aaiJNQ  oooc  44ie-oi-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmentai  Response, 
Compensation  and  Liabiiity  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Sherwood  Medical  Company,  Qv.  No. 
8:96CV486.  was  lodged  on  August  30, 
1996  with  the  United  States  District 
Court  for  the  District  of  Nebraska.  The 
proposed  Consent  Decree  requires 
Sherwood  Medical  Company 
(“Sherwood”)  to  implement  a  remedial 
action  consistent  with  the  Record  of 
Decision  and  the  Explanation  of 
Significant  Differences  issued  by  the 
Environmental  Protection  Agency  for 
the  Sherwood  Medical  Company  site 
(“site”)  located  in  Norfolk,  Nebraska. 
The  Consent  Decree  also  requires 
Sherwood  to  reimbiuse  the  United 
States  for  all  outstanding  response  costs 
inciured  and  to  be  incunad  at  the  site. 
Contemporaneously  with  lodging  the 
Consent  Decree,  the  United  States  filed 
a  complaint  alleging  that  Sherwood  is 
an  owner  or  operator  of  the  site  within 
the  meaning  of  Sections  107(a)(1)  and 
107(a)(2)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(“CERCLA”),  42  U.S.C.  9607(a)(1)  and 
9607(a)(2),  and  that  Sherwood  arranged 
for  the  disposal  of  hazardous  substances 
at  the  site  within  the  meaning  of  Section 
107(a)(3)  of  CERCLA,  42  U.S.C. 
9607(a)(3);  and  thus,  is  liable  for 
cleanup  and  response  costs  incurred  in 
remediating  the  site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Sherwood  Medical  Company,  DOJ 
Reference  Number  90-11-2-993. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  VII  Office  of  the 
Environmental  Protection  Agency,  726 


Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $31.00  (25 
cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Bmoe  S.  Gelber, 

Deputy  Section  Chief,  Enviroiunental 
Eiiforcement  Section.  Environment  and 
Natural  Resources  Division. 

[FR  Doc.  96-23377  Filed  9-11-96;  8:45  am] 
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Antitrust  Division 

United  States  v.  Brush  Fibers,  inc.; 
Proposed  Finai  Judgment  and 
Competitive  impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16  (b)-(h),  that  a  proposed 
Final  Judgment,  Stipulation  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania  in  the  above-captioned 
case. 

On  August  29, 1996,  the  United  States 
filed  a  civil  antitrust  Complaint  to 
prevent  and  restrain  Brush  Fibers,  Inc., 
from  conspiring  to  lessen  and  eliminate 
competition  for  tampico  fiber  sold  in  the 
United  States  in  violation  of  Section  1 
of  the  Sherman  Act  (15  U.S.C.  1). 
Tampico  fiber  is  a  vegetable  fiber  grown 
in  Mexico  and  used  as  a  filler  in 
industrial  and  consumer  brushes.  The 
complaint  alleges  that  the  defendant 
agreed  with  its  co-conspirator  supplier 
to  resell  tampico  fiber  at  prices  fixed  by 
the  supplier  and  other  co-conspirators. 

The  proposed  Final  Judgment  would 
prohibit  the  defendant  from  directly  or 
indirectly  agreeing  with  a  supplier  to  fix 
the  price  at  which  tampico  fiber  may  be 
resold  by  the  defendant  or  any  other 
distributor.  The  proposed  Final 
Judgment  also  would  prohibit  the 
defendant  fix>m  entering  into  any 
agreement  or  understanding  with  any 
other  distributor  or  with  any  supplier  of 
teunpico  fiber  for  (1)  raising,  fixing,  or 
maintaining  the  price  or  other  terms  or 
conditions  for  the  sale  or  supply  of 
tampico  fiber;  (2)  allocating  sales, 
territories,  or  customers  for  tampico 
fiber;  (3)  eliminating  or  discouraging . 
new  entry  into  the  tampico  fiber  market; 
and  (4)  eliminating  or  otherwise 
restricting  the  supply  of  tampico  fiber  to 


any  customer.  Finally,  the  proposed 
Final  Judgment  would  also  prohibit  the 
exchange  of  current  and  future  price 
information,  information  regarding  sales 
volume,  or  the  location  or  identity  of 
customers  with  any  other  distributor  of 
tampico  fiber  or  with  any  supplier  other 
than  its  own. 

Public  comment  is  invited  within  the 
statutory  sixty  (60)  day  period.  Such 
comments  will  be  published  in  the 
Federal  Regutm*  and  filed  with  the 
Court.  Comments  should  be  addressed 
to  Robert  E.  Connolly,  Chief,  Middle 
Atlantic  Office,  U.S.  Department  of 
Justice,  Antitrust  Division,  The  Curtis 
Center,  6th  and  Walnut  Streets,  Suite 
650  West,  Philadelphia,  PA  19106, 
(telephone  number  215-597-7405). 
Rebecca  P.  Dick, 

Deputy  Director  of  Operations. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

(1)  The  parties  consent  that  a  final 
jud^ent  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court 
at  any  time  after  the  expiration  of  the 
sixtji  (60)  day  period  for  public 
comment  provide  by  the  Antitrust 
Procedures  and  Penalties  Act,  15  U.S.C. 
16  (b)-(h),  without  further  notice  to  any 
party  or  other  proceedings,  either  upon 
the  motion  of  any  party  or  upon  the 
Court’s  own  motion,  provided  that 
plaintiff  has  not  withdrawn  its  consent 
as  provided  herein; 

(2)  The  plaintiff  may  withdraw  its 
consent  hmeto  at  any  time  within  said 
period  of  sixty  (60)  days  by  serving 
notice  thereof  upon  the  other  party 
hereto  and  filing  said  notice  with  the 
Court; 

(3)  In  the  event  the  plaintiff 
withdraws  its  consent  hereto,  this 
stipulation  shall  be  of  no  effect 
whatever  in  this  or  any  other  proceeding 
and  the  making  of  this  stipulation  shall 
not,  in  any  manner,  prejudice  any 
consenting  party  to  any  subsequent 
proceedings. 

Dated: 

Respectfully  submitted. 
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For  the  Plaintiff: 

Joel  I.  Klein, 

Acting  Assistant  Attorney  General. 

Rebecca  P.  Dick, 

Deputy  Director  of  Operations. 

Robert  E.  Connolly, 

Chief,  Middle  Atlantic  Office. 

Edward  S.  Panek 
Michelle  A.  Pionkowski 
Roger  L.  Currier 
Joseph  Muoio, 

Attorneys,  Antitrust  Division,  U.S. 

Department  of  Justice,  Middle  Atlantic  Office, 
The  Curtis  Center,  Suite  650W,  7th  &  Walnut 
Streets,  Philadelphia,  PA  19106,  Tel.: (215) 
597-7401. 

For  the  Defendant: 

Ian  Moss, 

President,  Brush  Fibers,  Inc. 

Final  Judgment 

Plaintiff,  the  United  States  of 
America,  filed  its  complaint  on 
Pledntifi  and  defendant,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  final  judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  final  judgment  shall  not  be 
evidence  against  or  an  admission  by  any 
party  to  any  issue  of  fact  or  law. 
Defendant  has  agreed  to  be  bound  by  the 
provisions  of  this  final  judgment 
pending  its  approval  by  the  Cowl. 

Therefore,  before  the  taking  of  any 
testimony  and  without  trial  or 
adjudication  of  any  such  issue  of  fact  or 
law  herein,  and  upon  consent  of  the 
parties,  it  is  hereby  ORDERED, 
ADJUTIGED,  AND  DECREED  as  follows. 

I 

Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  hereto.  The 
complaint  states  a  claim  upon  which 
relief  may  be  granted  against  defendant 
under  Section  1  of  the  Sherman  Act,  15 
U.S.C.  1. 

U 

Definitions 

As  used  in  this  final  judgment: 

A.  “Agreement”  means  any  contract, 
agreement  or  understanding,  whether 
oral  or  written,  or  any  term  or  provision 
thereof. 

B.  “Person”  means  any  individual, 
corporation,  partnership,  company,  sole 
proprietorship,  firm  or  other  legal 
entity. 

C.  “Tampico  fiber”  is  a  natural 
vegetable  fiber  produced  by  the 
lechuguilla  plant  and  grown  in  the 
deserts  of  northern  Mexico.  It  is 
harvested  by  individual  farmers, 
processed,  finished  and  exported  to  the 


United  States  and  worldwide,  where  it 
is  used  as  brush  filling  material  for 
industrial  and  consiuner  brushes.  It  is 
available  in  natural  white,  bleached 
white,  black,  gray  and  a  wide  variety  of 
mixtures. 

D.  “Resale  price”  means  any  price, 
price  floor,  price  ceiling,  price  range,  or 
any  mark-up,  formula  or  margin  of 
profit  relating  to  tampico  fiber  sold  by 
distributors. 

m 

Applicability  • 

A.  This  final  judgment  applies  to  the 
defendant  and  to  its  officers,  directors, 
agents,  employees,  subsidiaries, 
successors  and  assigns,  and  to  all  other 
persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
final  judgment  by  personal  service  or 
otherwise. 

B.  The  defendant  shall  require,  as  a 
condition  of  any  sale  or  other 
disposition  of  all,  or  substantially  all,  of 
its  stock  or  assets  used  in  the 
manufacture  or  sale  of  tampico  fiber, 
that  the  acquiring  party  or  parties  agree 
to  be  boimd  by  the  provisions  of  this 
final  judgment,  and  that  such  agreement 
be  filed  with  the  Court. 

IV 

Prohibited  Conduct 

As  to  tampico  fiber  imported  into  or 
sold  in  the  United  States,  the  defendant 
is  enjoined  and  restrained  firom: 

A.  directly  or  indirectly  entering  into, 
adhering  to,  maintaining,  furthering, 
enforcing  or  claiming  any  rights  imder 
any  contract,  agreement,  arrangement, 
understanding,  plan,  program, 
combination  or  conspiracy  with  any 
other  distributor  or  with  any  supplier  of 
tampico  fiber  to: 

(1)  raise,  fix,  or  maintain  the  prices  or 
other  terms  or  conditions  for  the  sale  or 
supply  of  tampico  fiber; 

(21  allocate  sales  volumes,  territories 
or  customers  for  tampico  fiber; 

(3)  discourage  or  eliminate  any  new 
entrant  into  the  tampico  fiber  market; 
and 

(4)  restrict  or  eliminate  the  supply  of 
tampico  fiber  to  any  customer; 

B.  communicating  to,  requesting  from 
or  exchanging  with  any  distributor  or 
supplier  (other  than  its  own  supplier)  of 
tdmpico  fiber  any  current  or  future 
price,  price  change,  discount,  or  other 
term  or  condition  of  sale  charged  or 
quoted  or  to  be  charged  or  quoted  to  any 
customer  or  potential  customer  for 
tampico  fiber,  whether  communicated 
in  the  form  of  a  specific  price  or  in  the 
form  of  infonnation  from  which  such 
specific  price  may  be  computed; 


C.  distributing  to  any  distributor  or 
supplier  (other  than  its  own  supplier)  of 
tampico  fiber  price  lists  or  other  pricing 
material  that  is  used,  has  been  used,  or 
will  be  used  in  computing  prices  or 
terms  or  conditions  of  sale  charged  or  to 
be  charged  for  tampico  fiber; 

D.  communicating  to,  requesting  from 
or  exchanging  with  any  distributor  or 
supplier  (other  than  its  own  supplier)  of 
tampico  fiber  information  regarding  the 
volume  of  sales  of  tampico  fiber  or  the 
location  or  identity  of  customers; 

E.  directly  or  indirectly  entering  into, 
adhering  to,  maintaining,  furthering, 
enforcing  or  claiming  any  right  under 
any  contract,  agreement,  imderstanding, 
plan  or  program  with  any  supplier  to  fix 
or  maintain  the  prices  at  which  tampico 
fiber  may  be  resold  or  offered  for  sale  by 
defendant  or  any  other  distributor;  and 

F.  participating  or  engaging  directly  or 
indirectly  through  any  trade  association, 
organization  or  other  group  in  any 
activity  which  is  prohibited  in  Section 

IV  (A)^)  above. 

V 

Permitted  Conduct 

A.  Other  than  Section  IV(A)  of  this 
final  judgment,  nothing  contained  in 
this  final  judgment  shall  prohibit  the 
defendant  from  negotiating  or 
commimicating  with  any  ffistributor  or 
supplier  of  tampico  fiber  or  with  any 
agent,  broker  or  representative  of  such 
distributor  or  supplier  solely  in 
connection  with  bona  fide  proposed  or 
actual  purchases  of  tampico  fiber  from, 
or  sale  of  tampico  fiber  to,  that 
distributor  or  supplier. 

B.  Nothing  contained  in  this  final 
judgment  shall  prohibit  the  defendant 
from  unilaterally  deciding  to  resell 
tampico  at  prices  suggested  by  its 
supplier.  However,  any  instance  in 
which  a  supplier  suggests  the  prices  at 
which  the  defendant  should  resell 
tampico  shall  be  reported  in  writing 
with  a  copy  to  the  defendant’s  Antitrust 
Compliance  Officer.  This  report  shall 
state  the  date,  time  and  place  of  the 
communication,  whether  it  was  oral  or 
written,  the  name  and  title  of  the  other 
person  or  persons  involved  in  the 
communication,  briefly  describe  the 
pricing  information  provided,  and  if  the 
communication  was  written,  have 
attached  a  copy  of  the  document 
containing  the  reference  to  the 
suggested  resale  prices.  Such  reports 
shall  be  retained  in  the  files  of  the 
defendant,  and  copies  thereof  shall  be 
delivered  to  the  Antitrust  Division  by 
the  defendant  on  or  about  such 
anniversary  date  of  this  final  judgment. 
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VI 

Compliance  Program 

The  defendant  shall  establish  within 
thirty  (30)  days  of  entry  to  this  final 
judgment  and  shall,  thereafter,  maintain 
a  program  to  insure  compliance  with 
this  final  judgment,  which  program 
shall  include  at  a  minimum  the 
following: 

A.  designating  an  Antitrust 
Compliance  Officer  responsible,  on  a 
continuing  basis,  for  achieving 
compliance  with  this  final  judgment 
and  promptly  reporting  to  die 
Department  of  Justice  any  violation  of 
the  final  judgment; 

B.  within  sixty  (60)  days  after  the  date 
of  entry  of  this  final  judgment, 
furnishing  a  copy  thereof  to  each  of  its 
own,  its  subsidiaries’  and  its  affiliates’ 

(1)  officers,  (2)  directors,  and  (3) 
employees  or  managing  agents  who  are 
engag^  in,  or  have  responsibility  for  or 
authority  over,  the  pricing  of  tampcio 
fiber;  and  advising  and  informing  each 
such  person  that  his  or  her  violation  of 
this  final  judgment  could  result  in  a 
conviction  for  contempt  of  court  and 
imprisonment  and/or  fine; 

C.  within  seventy  five  (7$)  days  after 
the  date  of  entry  of  this  final  judgment, 
certifying  to  the  plaintiflf  whether  it  has 
designated  an  Antitrust  Compliance 
Officer  has  been  distributed  &e  final 
judgment  in  accordance  with  Sections 
VI  (A)  and  (B)  above; 

D.  within  thirty  (30)  days  cdter  each 
such  person  becomes  an  officer, 
director,  employee  or  agent  of  the  kind 
described  in  Section  VI(B),  furnishing  to 
him  or  her  copy  of  this  final  judgment 
together  with  the  advice  specific  in 
Se^on  VI(B); 

E.  annually  distributing  the  final 
judgment  to  each  person  described  in 
Sections  VI  (B)  and  (D); 

F.  annually  briefing  each  person 
described  in  Sections  VI  (BJand  (D)  as 
to  the  defendant’s  policy  regarding 
compliance  with  the  Sherman  Act  and 
with  this  final  judgment,  including  the 
advice  that  defendant  will  make  legal 
advice  available  to  such  persons 
regarding  any  compliance  questions  or 
problems; 

G.  annually  obtaining  (and 
maintaining)  from  each  person 
described  in  Sections  (VI)  (B)  and  (D)  a 
certification  that  he  or  she: 

(1)  has  read,  understands,  and  agrees 
to  abide  by  the  terms  of  this  final 
judgment; 

(2)  has  been  advised  of  and 
understands  the  company’s  policy  with 
respect  to  compliance  with  Uie  Sherman 
Act  and  the  final  judgment; 

(3)  has  been  advis^  and  understands 
that  his  or  her  non-compliance  with  the 


final  judgment  may  result  in  conviction 
for  criminal  contempt  of  court  and 
imprisonment  and/or  fine;  and 

(4)  is  not  aware  of  aiiy  violation  of  the 
final  judgment  that  has  not  been 
reported  to  the  Antitrust  Compliance 
Officer;  and 

H.  on  or  about  each  anniversary  date 
of  the  entry  of  the  final  judgment, 
submitting  to  the  plaintifi  an  annual 
declaration  as  to  the  fact  and  manner  of 
its  compliance  with  this  final  judgment, 
including  any  reports  responsive  to 
Section  V  of  this  final  judgment. 

vn 

Inspection  and  Compliance 

For  the  purpose  of  determining  or 
securing  compliance  with  this  final 
judgment  and  subject  to  any  legally 
recognized  privilege,  fi-om  time  to  time: 

A.  diily  authorized  representatives  of 
the  Department  of  Justice  shall,  upon 
written  request  of  the  Attorney  General 
or  of  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  and  on 
reasonable  notice  to  the  defendant  made 
to  its  principal  office,  be  permitted: 

(1)  access,  during  the  defendant’s 
office  hours  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  dociunents  in  the 
possession  or  under  the  control  of  the 
defendant,  which  have  counsel  present, 
relating  to  any  matters  contained  in  this 
final  judgment;  and 

(2)  sulqect  to  the  reasonable 
convenience  of  the  defendant  and 
without  restraint  or  interference  firom  it, 
to  interview  officers,  employees  and 
agents  of  the  defendant,  who  may  have 
counsel  present,  regarding  any  such 
matters; 

(B)  upon  the  written  request  of  the 
Attorney  General  or  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  made  to  the 
defendant’s  principal  office,  the 
defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  any  of  the  matters  contained 
in  diis  final  judgment,  as  may  be 
revested; 

C.  no  information  or  dociunents 
obtained  by  the  means  provided  in  this 
Section  VII  of  the  final  judgment  shall 
be  divulged  by  any  representative  of  the 
Department  of  Justice  to  any  person 
other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  except  in  the 
course  of  legal  proceedings  to  which  the 
United  States  is  a  party,  or  for  the 
purpose  of  securing  compliance  with 
this  final  judgment,  or  as  otherwise 
retired  by  law; 

D.  if  at  the  time  information  or 
documents  are  furnished  by  the 


defendant  to  plaintiff,  the  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  such  defendant  marks 
each  pertinent  page  of  such  material, 
“Subject  to  claim  of  protection  imder 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,’’  then  ten  (10)  days 
notice  shall  be  given  by  plaintiff  to  the 
defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding)  to  which 
the  defendant  is  not  a  party;  and 

E.  nothing  set  forth  in  this  final 
judgment  shall  prevent  the  Antitrust 
Division  firom  utilizing  other 
investigative  alternatives,  such  as  Civil 
Investigative  E)emand  process  provided 
by  15  U.S.C.  1311-1314  or  a  federal 
grand  jury,  to  determine  if  the  defendant 
has  complied  with  this  final  judgment. 

Vffl 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  either  of  the 
parties  to  this  final  judgment  to  apply  to 
this  Cotut  at  any  time  for  such  further 
orders  or  directions  as  may  be  necessary 
or  appropriate  for  the  construction  or 
carrying  out  of  this  final  judgment,  for 
the  modification  of  any  of  the 
provisions  hereof,  for  this  miforcement 
of  compliance  herewith,  and  for  the 
punishment  of  violations  hereof. 

IX 

Ten-Year  Expiration 
This  final  judgment  will  expire  on  the 
tenth  anniversary  of  its  date  of  entry. 

X 

Public  Interest 

Entry  of  this  final  judgment  is  in  the 
public  interest. 

Dated: 

UNITED  STATES  DISTIUCT  JUDGE 
Competitive  Impact  Statement 

Pursuant  to  Section  2  of  the  Antitrust 
Procedtues  and  Penalties  Act  (“APPA”), 
15  U.S.C.  16(b),  the  United  States  files 
this  Competitive  Impact  Statement 
relating  to  the  proposed  final  judgment 
as  to  United  States  v.  Brush  Fibers,  Inc., 
submitted  for  entry  in  this  civil  antitrust 
proceeding. 

I 

Nature  and  Purpose  of  the  Proceedings 
On  ,  the  United  States  filed  a 

civil  antitrust  complaint  alleging  that 
under  Section  4  of  the  Sherman  Act,  as 
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amended,  15  U.S.C.  4,  certain 
companies  and  individuals,  including 
the  above-named  defendant,  combined 
and  conspired  from  at  least  as  early  as 
January  1990  to  April  1995,  to  lessen 
and  eliminate  competition  in  the  sale  of 
tampico  fiber  in  the  United  States,  in 
violation  of  Section  1  of  the  Sherman 
Act.  15  U.S.C.  1. 

Specifically,  BFI  agreed  with  its 
supplier  to  fix  and  maintain  resale 
prices  for  tampico  fiber  in  the  United 
States  at  amounts  set  by  the  supplier. 
Moreover,  the  complaint  alleges,  BFI 
continued  to  adhere  to  the  resale  price 
'ggreement  even  after  learning  that  it  was 
part  of  a  larger  agreement  involving  its 
supplier  and  other  co-conspirators, 
including  the  only  other  major  United 
States  distributor  of  tampico  fiber.  The 
overall  conspiracy,  whi^  also  included 
an  allocation  of  sales  and  production 
levels,  had  the  effect  of  cartelizing 
nearly  all  sales  of  tampico  fiber  in  the 
United  States  and  artificially  inflating 
th^rice  of  tampico  fiber. 

The  complaint  seeks  a  judgment  by 
the  Court  declaring  that  the  defendant 
engaged  in  an  unlawful  combination 
and  conspiracy  in  restraint  of  trade  in 
violation  of  the  Sherman  Act.  It  also 
seeks  an  order  by  the  Court  to  enjoin 
and  restrain  the  defendant  from  any 
such  activities  or  other  activities  having 
a  similar  purpose  or  effect  in  the  future. 

The  United  States  and  the  defendant 
have  stipulated  that  the  proposed  final 
judgment  may  be  entered  after 
compliance  with  the  APPA,  unless  the 
United  States  withdraws  its  consent. 

The  Court’s  entry  of  the  proposed 
final  judgment  will  terminate  this  civil 
action  against  the  defendant,  except  that 
the  Court  will  retain  jurisdiction  over 
the  matter  for  possible  further 
proceedings  to  construe,  modify  or 
enforce  the  judgment,  or  to  pimish 
violations  of  any  of  its  provisions. 

n 

Description  of  The  Practices  Giving  Rise 
to  the  Alleged  Violations  of  the  Antitrust 
Laws 

As  defined  in  the  complaint,  tampico 
fiber  is  a  natural  vegetable  fiber 
produced  by  the  lediuguilla  plant  and 
grown  in  the  deserts  of  northern 
Mexico.  It  is  harvested  by  individual 
farmers,  processed,  finished  and 
exported  worldwide,  where  it  is  used  as 
brush  filling  material  for  industrial  and 
consumer  brushes.  It  is  available  in 
natural  white,  bleached  white,  black, 
gray  and  a  wide  variety  of  mixtures. 

The  complaint  further  alleges  that  the 
defendant  accounted  for  aggregate 
United  States  sales  of  tampico  fiber  of 
approximatply  $10  million  during  the 


period  from  January  of  1990  through 
April  of  1995.  During  this  time,  the 
defendant  obtained  a  Mexican 
processor,  through  an  intermediary 
company,  substantial  quantities  of 
tampico  fiber.  The  defendant,  acting  as 
the  Mexican  processor’s  exclusive 
United  States  distributor,  sold  this 
tampico  fiber  to  its  customers 
throughout  the  United  States,  including 
those  located  in  the  Eastern  District  of 
Pennsylvania,  in  a  continuous  and 
uninterrupted  flow  of  interstate 
commerce.  Similarly,  the  complaint 
alleges  that  non-defendant  co¬ 
conspirators  sold  and  shipped 
additional  substantial  quantities  of 
tampico  fiber  in  a  continuous  and 
uninterrupted  flow  of  interstate 
commerce  from  another  processing  - 
facility  in  Mexico  throu^  their 
exclusive  United  States  distributor  to 
customers  throughout  the  United  States, 
including  some  located  in  the  Eastern 
District  of  Pennsylvania. 

The  complaint  alleges  that  the 
defendant  and  co-conspirators  engaged 
in  an  agreement,  the  effect  of  which  was 
to  fix  the  resale  prices  of  tampico  fiber 
sold  in  the  United  States.  Resale  price 
sheets  were  provided  to  the  defendant 
and  another  co-conspirator  United 
States  distributor  by  their  respective  co¬ 
conspirator  suppliers.  As  a  condition  of 
becoming  and  remaining  a  United  States 
distributor  of  tampico  fiber,  the 
defendant  agreed  by  written  contract 
with  its  supplier  to  sell  at  the  prices 
listed  on  the  price  sheet.  From  at  least 
January  1990  on,  the  defendant  and  the 
other  United  States’  distributor  of 
tampi(x>  fiber  had  identical  price  sheets 
prepared  by  their  respective  co¬ 
conspirator  suppliers,  and  the  majority 
of  sales  were  made  by  the  distributors 
at  these  list  prices  or  other  agreed-upon 
prices. 

The  defendant  continued  to  observe 
the  resale  price  maintenance  scheme 
even  after  learning  of  collusive 
agreements  between  the  two  Mexican 
suppliers  of  tampico  fiber.  The  resale 
price  scheme  had  the  effects  of  fixing 
and  stabilizing  the  resale  prices  of 
tampico  fiber.  The  defendant’s  conduct 
also  lessened  or  eliminated  competition 
between  the  two  principal  United  States 
distributors  of  tampico  fiber.  The 
anticompetitive  effects  of  the 
defendant’s  conduct  were  heightened 
because  it  was  one  of  only  two 
significant  United  States  distributors  of 
tampico  fiber.  The  defendant’s 
adherence  to  the  resale  price 
maintenance  scheme  together  with  other 
acts  of  its  co-conspirators  had  the  eftect 
of  cartelizing  nearly  all  sales  of  tampico 
fiber  in  the  United  States  and  artificially 
inflating  the  prices  of  tampico  fiber. 


BFI’s  supplier  in  this  scheme  has 
already  plead  guilty  and  agreed  to  enter 
a  consent  decree  in  response  to  criminal 
and  civil  charges  relating  to  the  entire 
agreement. 

ni 

Explanation  of  the  Proposed  Final 
Judgment 

The  United  States  and  the  defendant 
have  stipulated  that  a  final  judgment,  in 
the  form  filed  with  the  Court,  may  be 
entered  by  the  Court  at  any  time  after 
compliance  with  the  APPA,  15  U.S.C. 

16  (b)-(h).  The  proposed  final  judgment 
provides  that  the  entry  of  the  final 
judgment  does  not  constitute  any 
evidence  against  or  an  admission  by  any 
party  with  respect  to  any  issue  of  fact 
or  law.  Under  the  provisions  of  Section 
2(e)  of  the  APPA,  entry  of  the  proposed 
final  judgment  is  conditioned  upon  the 
Court  finding  that  its  entry  will  be  in  the 
public  interest. 

The  proposed  final  judgment  contains 
two  principal  forms  of  relief.  First,  the 
defendant  is  enjoined  from  repeating  the 
conduct  it  undertook  in  connection  with 
the  tampico  fiber  conspiracy  and  from 
certain  other  conduct  ^at  could  have 
similar  anticompetitive  effects.  Second, 
the  proposed  final  judgment  places 
affirmative  burdens  on  the  defendant  to 
piusue  an ‘antitrust  compliance  program 
directed  toward  avoiding  a  repetition  of 
the  tampico  fiber  conspiracy. 

A.  Prohibited  Conduct 

Section  IV  of  the  proposed  final 
judgment  broadly  enjoins  the  defendant 
from  conspiring  to  fix  prices,  allocate 
sales,  discourage  new  entrants,  or 
otherwise  restrict  or  eliminate  the 
supply  of  tampico  fiber  sold  to  any 
customer  in  the  United  States,  or  from 
communicating  certain  pricing  or  sales 
information  that  could  further  such  a 
conspiracy  (IV  (A),  (B),  (C)  and  (D)); 
frt>m  agreeing  with  a  supplier  to  set  or 
control  the  resale  prices  of  defendant  or 
any  other  distributor  to  its  customers  (IV 
(E));  and  finm  joining  any  group  whose 
aims  or  activities  are  prohibited  by 
Sections  IV  (A)-(EJ  of  the  final  judgment 
(IV  (F)). 

Specifically,  as  regards  tampico  fiber 
sold  in  the  United  States,  Sections  IV 
(A)-(F)  of  the  proposed  final  judgment 
provides  as  follows.  Section  IV  (A)  of 
the  proposed  final  judgment  enjoins  the 
defendant  firam  directly  or  indirectly 
agreeing  with  any  other  distributor  or 
with  any  supplier  of  tampico  fiber  to  (1) 
raise,  fix  or  maintain  the  prices  or  other 
terms  or  conditions  for  the  sale  or 
supply  of  tampico  fiber;  (2)  allocate 
sales  volumes,  territories  or  customers 
for  tampico  fiber;  (3)  discourage  or 
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eliminate  any  new  entrant  into  the 
tampico  fiber  market;  and  (4)  restrict  or 
eliminate  the  supply  of  tampico  fiber  to 
any  customer. 

Section  IV(B)  of  the  proposed  final 
judgment  enjoins  the  defendant  from 
communicating  to,  requesting  from  or 
exchanging  with  any  distributor  or 
supplier  (other  than  its  own  supplier)  of 
tampico  fiber  any  current  or  future 
price,  price  change,  discount  or  other 
term  or  condition  of  sale  charged  or 
quoted,  or  to  be  charged  or  quoted  to 
any  customer  or  potential  customer  for 
tampico  fiber,  whether  communicated 
in  the  form  of  a  specific  price  or  in  the 
form  of  information  firom  which  such 
specific  price  may  be  computed. 

Section  IV(C)  of  the  proposed  final 
judgment  enjoins  the  defendant  firom 
distributing  to  any  distributor  or 
supplier  (other  than  its  own  supplier)  of 
tampico  fiber  price  lists  or  other  pricing 
material  that  is  used,  has  been  used,  or 
will  be  used  in  computing  prices  or 
terms  or  conditions  of  sale  charged  or  to 
be  charged  for  tampico  fiber. 

Section  IV(D)  of  the  proposed  final 
judgment  enjoins  the  defendant  firom 
communicating  to,  requesting  firom  or 
exchanging  with  any  distributor  or 
supplier  (other  than  its  own  supplier)  of 
tampico  fiber  information  regarding  tb,e 
volr.me  of  sales  of  tampico  fiber  or  the 
location  or  identity  of  customers. 

Section  IV(E)  of  the  proposed  final 
judgment  enjoins  the  defendant  firom 
directly  or  indirectly  entering  into, 
adhering  to.  maintaining,  fingering, 
enforcing  or  claiming  any  right  imder 
any  contract,  agreement,  understanding, 
plan  or  program  with  any  supplier  to  fix 
or  maintain  the  prices  at  which  tampico 
fiber  may  be  resold  or  offered  for  sale  by 
defendant  or  any  other  distributor. 

Section  IV(F)  of  the  proposed  final 
judgment  enjoins  the  defendant  from 
participating  or  engaging,  directly  or 
indirectly,  ti^ugh  any  trade 
association,  organization  or  other  group, 
in  any  activity  which  is  prohibited  in 
Sections  IV  (A)-(E)  of  the  proposed  final 
judgment. 

B.  Permitted  Conduct 

Two  exceptions  to  the  broad 
prohibitions  of  Section  IV  of  the 
proposed  final  judgment  are  contained 
in  Section  V.  Section  V(A)  permits  any 
necessary  negotiations  or 
communications  with  any  distributor  or 
supplier,  or  any  agent,  broker  or 
representative  of  such  distributor  or 
supplier  in  connection  with  bona  fide 
proposed  or  actual  purchases  of  tampico 
fiber  horn  or  sales  of  tampico  fiber  to 
that  distributor  or  supplier.  Section  V(B) 
makes  it  clear  that  the  final  judgment 
does  not  prohibit  the  defendant  horn 


imilaterally  deciding  to  resell  tampico 
fiber  at  prices  suggested  by  its  supplier. 
However,  the  defendant  is  obliged  to 
make  and  retain  written  reports  as  to 
any  suggestion  by  its  supplier  as  to 
appropriate  resale  prices  and  deliver 
copies  of  the  written  reports  to  the 
Antitrust  Division  on  or  about  each 
anniversary  date  of  the  final  judgment. 

C.  Defendant’s  Afiirmative  Obligations 

Section  VI  requires  that  within  thirty 
(30)  days  of  ent^  of  the  final  judgment, 
the  defendant  adopt  or  pursue  an 
affirmative  compliance  program 
directed  toward  ensuring  tlmt  its 
employees  comply  vrith  the  antitrust 
laws.  More  specifically,  the  program 
must  include  the  designation  of  an 
Antitrust  Compliance  Officer 
responsible  for  compliance  with  the 
final  judgment  and  reporting  any 
violations  of  its  terms.  It  further  requires 
that  the  defendant  furnish  a  c^y  of  the 
final  judgment  to  each  of  its  omcers  and 
directors  and  each  of  its  employees  who 
is  engaged  in  or  has  responsibility  for  or 
authority  over  pricing  of  tampico  fiber 
within  sixty  (60)  days  of  the  date  of 
entry,  and  to  certify  that  it  has 
distributed  those  copies  and  designated 
an  Antitrust  Compliance  Officer  within 
seventy-five  (75)  days.  Copies  of  the 
final  judgment  also  must  ^  distributed 
to  anyone  wbo  becomes  sucb  an  officer, 
director  or  employee  witbin  thirty  (30) 
days  of  holding  that  position  and  to  all 
such  individuals  annually. 

Furthermore,  Section  Vl  requires  the 
defendant  to  brief  each  officer,  director 
and  employee  engaged  in  or  having 
responsibility  over  pricing  of  tampico 
fiber  as  to  the  defendant’s  policy 
regarding  compliance  with  the  Sherman 
Act  and  with  the  final  judgment, 
including  the  advice  that  his  or  her 
violation  of  the  final  judgment  could 
result  in  a  conviction  for  contempt  of 
court  and  impri.sonment,  a  fine,  or  both, 
emd  that  the  defendant  will  make  legal 
advice  available  to  such  persons 
regarding  compliance  questions  or 
problems.  The  defendant  annually  must 
obtain  (and  maintain)  certifications  firom 
each  such  person  that  the 
aforementioned  briefing,  advice  and  a  . 
copy  of  the  final  judgment  were 
received  and  understood  and  that  he  or 
she  is  not  aware  of  any  violation  of  the 
final  judgment  that  has  not  been 
reported  to  the  Antitnist  Compliance 
Officer.  Finally,  the  defendant  must 
submit  to  the  plaintiff  an  annual 
declaration  as  to  the  fact  and  manner  of 
its  compliance  with  the  final  judgment, 
including  any  reports  responsive  to 
Section  V  of  the  final  judgment. 

Under  Section  VII  of  the  final 
judgment,  the  Justice  Department  will 


have  access,  upon  reasonable  notice,  to 
the  defendant’s  records  and  personnel 
in  order  to  determine  defendant’s 
compliance  with  the  judgment. 

D.  Scope  of  the  Proposed  Judgment 

(1)  Persons  Bound  by  the  Decree 

The  proposed  judgment  expressly 
provides  in  Section  III  that  its 
provisions  apply  to  the  defendant  and 
each  of  its  officers,  directors,  agents  and 
employees,  subsidiaries,  successors  and 
assigns  and  to  all  other  persons  who 
receive  actual  notice  of  the  terms  of 
judgment.  ^ 

In  addition.  Section  III  of  the 
judgment  prohibits  the  defendant  firom 
selling  or  transferring  all  or 
substantially  all  of  its  stock  or  assets 
used  in  its  tampico  fiber  business  unless 
the  acquiring  party  files  with  the  Court 
its  consent  to  be  bound  by  the 
p>rovisions  of  the  judgment. 

(2)  Duration  of  the  Judgment 

Section  IX  provides  that  the  judgment 
will  expire  on  the  tenth  anniversary  of 
its  entry. 

E.  Effect  of  the  Proposed 
Judgment  on  Competition 

The  prohibition  terms  of  Section  IV  of 
the  final  judgment  are  designed  to 
ensiu^  that  the  defendant  will  act 
independently  in  determining  the  prices 
and  terms  and  conditions  at  which  it 
will  sell  or  offer  to  sell  tampico  fiber, 
and  that  there  will  be  no  anticompetitve 
restraints  (horizontal  or  vertical)  in  the 
tampico  fiber  market.  The  affirmative 
obligations  of  Sections  VI  and  VII  are 
designed  to  insure  that  the  corporate 
defendant’s  employees  are  aware  of 
their  obligations  imder  the  decree  in 
order  to  avoid  a  repetition  of  behavior 
that  occurred  in  the  tampico  fiber 
industry  during  the  conspiracy  period. 
Compliance  with  the  proposed 
judgment  will  prevent  price  collusion, 
allocation  of  sales,  markets  and 
customers,  concerted  activities  in 
restricting  new  entrants  and  customers, 
and  resale  price  restraints  by  the 
defendant  with  other  tampico  fiber 
distributors  and  such  distributors’ 
suppliers. 

rv 

Remedies -Available  to  Potential  Private 
Plaintiffs 

After  entry  of  the  proposed  final 
judgment,  any  potential  private  plaintiff 
who  might  have  been  damaged  by  the 
alleged  violation  will  retain  the  same 
right  to  sue  for  monetary  damages  and 
any  other  legal  and  equitable  remedies 
which  he  or  she  may  have  had  if  the 
proposed  judgment  had  not  been 
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entered.  The  proposed  judgment  may 
not  be  used,  however,  as  prima  facie 
evidence  in  private  litigation,  pursuant 
to  Section  5(a)  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  16(a). 

V 

Procedures  Available  for  Modification  of 
the  Proposed  Consent  fudgment 

The  proposed  final  judgment  is 
subject  to  a  stipulation  between  the 
government  and  the  defendant  which 
provides  that  the  government  may 
withdraw  its  consent  to  the  proposed 
judgment  any  time  before  the^ourt  has 
found  that  entry  of  the  proposed 
judgment  is  in  the  public  interest.  By  its 
terms,  the  proposed  judgment  provides 
for  the  Court’s  retention  of  jurisdiction 
of  this  action  in  order  to  permit  any  of 
the  parties  to  apply  to  the  Court  for  such 
orders  as  may  be  necessary  or  » 
appropriate  for  the  modification  of  the 
final  judgment. 

As  provided  by  the  APPA  (15  U.S.C. 
16),  any  person  wishing  to  comment 
upon  tlie  proposed  judgment  may,  for  a 
sixty-day  (60)  period  subsequent  to  the 
publishing  of  this  document  in  the 
Federal  Register,  submit  written 
comments  to  the  United  States 
Department  of  Justice,  Antitrust 
Division,  Attention:  Robert  E.  Connolly, 
Chief,  Middle  Atlantic  Office,  Suite  650 
West,  7th  and  Walnut  Streets, 
Philadelphia,  Pennsylvania  19106.  Such 
comments  and  the  government’s 
response  to  them  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register.  The  government  will  evaluate 
all  such  comments  to  determine 
whether  there  is  any  reason  for 
withdrawal  of  its  consent  to  the 
proposed  judgment. 

VI 

Alternative  to  the  Proposed  Final 
Judgment 

The  alternative  to  the  proposed  final 
judgment  considered  by  the  Antitrust 
Division  was  a  full  trial  of  the  issues  on 
the  merits  and  on  relief.  The  Division 
considers  the  substantive  language  of 
the  proposed  judgment  to  be  of 
sufficient  scope  and  effectiveness  to 
make  litigation  on  the  issues 
unnecessary,  as  the  judgment  provides 
appropriate  relief  against  the  violations 
alleged  in  the  complaint. 

VII 

Determinative  Materials  and  Documents 

No  materials  or  documents  were 
considered  determinative  by  the  United 
States  in  formulating  the  proposed  final 
judgment.  Therefore,  none  are  being 


filed  pursuant  to  the  APPA,  15  U.S.C. 
16(b). 

Dated: 

Respectfully  submitted, 

Joel  I.  Klein, 

Acting  Assistant  Attorney  General. 

Rebecca  P.  Dick, 

Deputy  Director  of  Operations. 

Robert  E.  Connolly, 

Chief,  Middle  Atlantic  Office. 

Edward  S.  Panek, 

Michelle  A.  Pionkowski, 

Roger  L.  Ciurier, 

Joseph  Muoio, 

Attorneys,  Antitrust  Division,  U.S. 
Department  of  Justice,  Middle  Atlantic  Office, 
The  Curtis  Center,  Suite  6501V,  7th  &  Walnut 
Streets,  Philadelphia,  PA  19106,  Tel.:(215} 
597-7401. 

[FR  Doc.  96-23378  Filed  9-11-96;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  HDP  User  Group 
Internationai,  inc. 

Notice  is  hereby  given  that,  on  August 

20, 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  (“the  Act’’),  HDP  User  Group 
International,  Inc.,  an  Arizona  non¬ 
profit  corporation,  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  of 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Alcatel,  2^ventom, 
BELGIUM;  International  Business 
Machines,  Hopewell  Junction,  NY;  and 
MCC,  Austin,  TX  have  left  the  group. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  this  joint  ventine. 

On  September  14, 1994,  the  HDP  User 
Group  filed  its  original  notification 
pursuant  to  Secticm  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  on  March  23, 
1995  (60  FR  15306-7). 

The  last  notification  was  filed  on 
April  23, 1996.  A  notice  was  published 
in  the  Ffideral  Register  on  May  14, 1996 
(61  FR  24331). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

[FR  Do'::.  96-23374  Filed^ll-96;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Minnesota  Mining  and 
Manufacturing  Company 

Notice  is  hereby  given  that,  on  August 

12, 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C  4301 
et  seq.  (“the  Act’’),  Minnesota  Mining 
and  Manufacturing  Company  (“3M’’) 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  a  research  and 
development  venture  and  (2)  the  nature 
and  objectives  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act’s  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
to  the  venture  are  3M,  St.  Paul,  MN  and 
Actuarial  Sciences  Associations,  Inc. 
(“ASA”),  Somerset,  NJ. 

The  purpose  of  the  venture  is  to 
develop  technology  to  define  episodes 
of  treatment  for  the  diseases  and 
conditions  found  in  the  enrolled 
population  of  typical  managed  care 
organizations  (MCOs).  By  utilizing 
episode  definitions,  MCOs  will  better 
imderstand  and  evaluate  physician 
performance  in  terms  of  care  provided 
to  a  patient  for  a  particular  set  of 
problems,  leading  to  better  control  of 
costs  of  individual  services,  days  of 
care,  and  hospital  admissions. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  96-23373  Filed  9-11-96;  8:45  ami 
BILUNQ  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Portland  Cement 
Association 

Notice  is  hereby  given  that,  on  August 

16, 1996,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  (“the  Act”),  the  Portland  Cement 
Association  (“PCA”)  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Continental  Cement 
Company,  Chesterfield,  MO  has 
resigned  fi’om  PCA  and  Hawaiian 
Cement,  Honolulu,  Hawaii  will  resign 
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firom  PCA  effective  September  1, 1996. 
Additionally,  Roan  Industries  Inc., 

Holly  Hill,  SC  has  become  an  Associate 
Member  of  PCA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  PCA. 

On  January  7, 1985,  PCA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5, 1985  (50  FR  5015). 
The  last  notification  was  filed  with  the 
Department  on  July  3, 1996.  A  notice 
was  published  in  the  Federal  Register 
on  July  30. 1996  (61  FR  39667). 
Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  96-23372  Piled  9-11-96;  8:45  am] 
BILUNQ  coos  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Indian 
and  Native  Ameiican  Ernployment  and 
Training  Programs;  Solicitation  for 
Grant  Application:  Final  Designation 
Procedures  for  Grantees  for  Program 
Years  1997-68 

AGENCY:  Employment  and  Training 
Administration,  Department  of  Later. 
ACTION:  Notice  of  final  designation 
procedures  for  grantees. 

SUMMARY:  This  document  contains  the 
procedures  by  which  the  Department  of 
Labor  (DOL)  will  designate  potential 
grantees  to  receive  two-year  grants  for 
Indian  and  Native  American 
Employment  and  Training  Programs 
under  the  Job  Training  Partnership  Act 
(JTPA),  and  to  exempt  grantees 
participating  in  the  Public  Law  102—477 
Demonstration  Project  firom  designation 
cycle  competition.  The  designations 
will  he  for  JTPA  Program  Years  (PYs) 
1997  and  1998  (July  1, 1997  through 
June  30, 1999).  This  notice  provides 
necessary  information  to  prospective 
grant  appliccmts  to  enable  them  to 
submit  appropriate  requests  for 
designation. 

DATES:  Optional  Advance  Notices  of 
Intent  must  be  postmarked  no  later  than 
October  11, 1996.  Final  Notices  of  Intent 
must  be  postmarked  no  later  than 
January  1, 1997. 

ADDRESSES:  Send  an  original  and  two 
copies  of  the  Advance  and  Final  Notices 
of  Intent  to  Mr.  Thomas  Dowd,  Chief, 
Division  of  Indian  and  Native  American 
Programs,  Room  N-4641  FPB  ATTN: 
MIS  Desk,  U.S.  Department  of  Labor, 


200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

SUPPLEMBITARY  INFORMATION:  The 
procedures  are  basically  the  same  as  the 
previous  procedure  used  for  PYs  1995 
and  1996,  except  that  the  waiver  of 
competition  provisions  of  Sec.  401(1)  of 
the  Act  will  not  be  utilized  for  this 
designation  cycle.  JTPA  section  401 
grantees  who  aro  presently  operating 
under  Puh.  L.  102-477,  Indian 
Employment,  Training,  and  Related 
Services  Demonstration  Act  of  1992, 
must  submit  a  Final  Notice  of  Intent  for 
redesignation  under  this  procedure  in 
order  to  maintain  their  service  area 
designation  and  eligibility  for  funds 
under  this  title.  They  are,  however, 
exempt  from  competition  for  the  current 
service  areas  covered  in  their  "477 
Plan”,  assuming  all  other  designation 
requirements  continue  to  be  met. 

Job  Training  Partnership  Act:  Indian 
and  Native  American  Programs;  Final 
Designation  Procedures  for  Program 
Years  1997-98 

Table  of  Contents 

Introduction:  Scope  and  Purpose  of  Notice 

I.  General  Designation  Principles 

II.  Advance  Notice  of  Intent 
ni.  Final  Notice  of  Intent 

IV.  Preferential  Hierarchy  for  Determining 

Designations 

V.  Use  of  Panel  Review  Procedure 

VI.  Notification  of  Designation/ 

Nondesignation 

VII.  Special  Designation  Situations 

VIII.  Designation  Process  Glossary 

Introduction:  Scope  and  Purpose  of 
Notice 

Section  401  of  the  Job  Training 
Partnership  Act  (JTPA)  authorizes 
programs  to  serve  the  employment  and 
training  needs  of  Indians  and  Native 
Americans. 

Requirements  for  these  programs  are 
set  forth  in  the  JTPA  and  in  the 
regulations  at  20  CFR  Part  632.  The 
specific  organization  eligibility  and 
application  requirements  for 
designation  are  set  forth  at  20  CFR 
632.10  and  632.11.  Pursuant  to  these 
requirements,  the  Department  of  Later 
(DOL)  selects  entities  for  funding  imder 
section  401.  It  designates  such  entities 
as  potential  Native  American  section 
401  grantees  which  will  be  awarded 
grant  funds  contingent  upon  all  other 
grant  award  requirements  being  met. 
This  notice  describes  how  DOL  will 
designate  potential  grantees  who  may 
apply  for  grants  for  Program  Years  1997 
and  1998.  A  designated  entity  may 
apply  for  grant  funds  for  PY  1997  and 
PY  1998  without  further  competition. 

The  designation  process  has  two 
parts.  The  Advance  Notice  of  Intent  (see 


Part  n,  helow)  is  optional  although 
strongly  recommended.  The  Final 
Notice  of  Intent  (see  Part  in,  helow)  is 
mandatory  for  all  applicants.  Any 
organization  interested  in  being' 
designated  as  a  Native  American  section 
401  grantee  should  be  aware  of  and 
comply  with  the  procedures  in  these 
parts. 

The  amount  of  JTPA  section  401 
funds  to  he  awarded  to  designated 
Native  American  section  401  grantees  is 
determined  imder  procedures  described 
at  20  CFR  632.171  and  not  through  this 
designation  process.  The  grant 
applicatioiT process  is  described  at  20 
CFR  632.18  through  632.20. 

I.  Genera)  Designation  Principles 

Based  on  JTPA  and  applicable 
regulations,  the  following  general 
principles  are  intrinsic  to  the 
desimation  process: 

(1)  All  applicants  for  designation  shall 
comply  with  the  requirements  foimd  at 
20  CF'R  Part  632,  Subpart  B,  regardless 
of  their  apparent  standing  in  the 
preferential  hierarchy  (see  Part  IV, 
Preferential  Hierarchy  For  Determining 
Designations,  below).  The  basic 
eligibility,  application  and  designation 
requirements  are  found  in  20  CFR  Part 
632,  Subpart  B. 

(2)  The  nature  of  this  program  is  such 
that  Indians  and  Native  Americans  are 
entitled  to  program  services  and  are  best 
served  by  a  responsible  organization 
directly  representing  them  and 
designated  pursuant  to  the  applicable 
regulations.  The  JTPA  and  the  governing 
regulations  give  clear  preference  to 
Native  American-controlled 
organizations.  That  preference  is  the 
basis  for  the  steps  which  will  be 
followed  in  designatine  grantees. 

(3)  A  State  or  Federally-recognized 
tribe,  band  or  group  on  its  reservation  is 
given  absolute  preference  over  any  other 
organization  if  it  has  the  capability  to 
administer  the  program  and  meets  all 
regulatory  requirements.  This 
preference  applies  only  to  the  area 
within  the  reservation  boundaries.  Such 
“reservation”  organization  which  may 
have  its  service  area  given  to  another 
organization  will  be  given  a  future 
opportunity  to  reestablish  itself  as  the 
“preference”  grantee. 

In  the  event  that  such  a  tribe,  band  or 
group  (including  an  Alaskan  Native 
entity)  is  not  designated  to  serve  its 
reservation  or  geographic  service  area, 
the  DOL  will  consult  with  the  governing 
body  of  such  entities  when  designating 
alternative  service  deliverers,  as 
provided  at  20  CFR  632.10(e).  Such 
consultation  may  be  accomplished  in 
writing,  in  person,  or  by  telephone,  as 
time  and  circumstances  permit.  When  it 
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is  necessary  to  select  alternative  service 
deliverers,  the  Grtmt  Officer  will 
continue  to  utilize  input  and 
recommendations  from  the  Division  of 
Indian  and  Native  American  Programs 
(DINAP). 

(4)  In  designating  Native  American 
section  401  grantees  for  offireservation 
areas,  DOL  will  provide  preference  to 
Indian  and  Native  American-controlled 
organizations  as  described  in  20  CFR 
632.10(f)  and  as  further  clarified  in  Part 
Vni  (1)  Indian  or  Native  American- 
Controlled  Organization  of  this  notice. 
As  noted  in  (3)  above,  when  vacancies 
occur,  the  Grant  Officer  will  continue  to 
utilize  input  and  recommendations  hem 
EHNAP  when  designating  alternative 
service  deliverers  . 

(5)  Incumbent  emd  non-incumbent 
applicants  seeking  additional  areas  must 
submit  evidence  of  significant  support 
from  other  Native  American-controlled 
organizations  within  the  commimities 
(geographic  service  areas)  which  they 
are  currently  serving  or  requesting  to 
serve.  See  Part  ni.  Final  Notice  of  Intent, 
below,  fOT  more  details. 

(6)  The  Grant  Officer  will  make  the 
desimations  using  a  two-part  process: 

(a)  Those  applicants  described  in  Part 
IV(1)  of  the  Preferential  Hierarchy  For 
Determining  Designations  will  be 
designated  on  a  noncompetitive  basis  if 
all  preaward  clearances,  responsibility 
reviews,  and  regulatory  requirements 
are  met. 

(b)  All  applicants  described  in  Part  IV, 
(2),  (3),  and  (4)  of  the  Preferential 
Hierarchy  for  Determining  Designations 
will  be  considered  on  a  competitive 
basis  for  such  areas,  and  only 
information  submitted  with  the  Final 
Notice  of  Intent,  as  well  as  preaward 
clearances,  responsibility  reviews,  and 
all  regulatory  requirements  will  be 
considered. 

(7)  Special  employment  and  training 
services  for  Indian  and  Native  American 
people  have  been  provided  through  an 
established  ser\ice  delivery  network  for 
the  past  22  years  under  the  authority  of 
JTPA  section  401  and  its  predecessor, 
section  302  of  the  repealed 
Comprehensive  Employment  and 
Training  Act  (CETA).  The  DOL  intends 
to  exercise  its  designation  authority  to 
preserve  the  continuity  of  such  services 
and  to  prevent  the  undue  fragmentation 
of  existing  geographic  service  areas. 
Consistent  with  the  present  regulations 
and  other  provisions  of  this  notice,  this 
will  include  preference  for  those  Native 
American  organizations  with  an  existing 
capability  to  deliver  employment  and 
training  services  within  an  established 
geographic  service  area.  Such  preference 
will  be  determined  through  input  and 
recommendations  from  the  Chief  of 


DOL’s  EKvision  of  Indian  and  Native 
American  Programs  (DINAP)  and  the 
Director  of  DOL’s  Office  of  Special 
Targeted  Programs  (OSTP),  and  throu^ 
the  use  of  the  rating  system  described  in 
this  Notice.  Unless  a  non-incumbent 
applicant  in  the  same  preferential 
hierarchy  as  an  incumbent  applicant 
grantee  can  demonstrate  that  it  is 
significantly  superior  overall  to  the 
incumbent,  the  incumbent  will  be 
designated,  if  it  otherwise  meets  all  of 
the  requirements  for  redesignation. 

(8)  In  preparing  application  for 
designation,  applicants  should  bear  in 
mind  that  the  purpose  of  JTPA,  as 
amended,  is  “to  establish  programs  to 
prepare  youth  and  adults  facing  serious 
barriers  to  employment  for  participation 
in  the  labor  force  by  providing  job 
training  and  other  services  that  will 
result  in  increased  employment  and 
earnings,  increased  education  and 
occupational  skills,  and  decreased 
welfare  dependency,  thereby  improving 
the  quality  of  the  work  force  and 
enhancing  the  productivity  and 
competitiveness  of  the  Nation.’’ 

II.  Advance  Notice  of  Intent 

The  purpose  of  the  Advance  Notice  of 
Intent  process  is  to  provide  section  401 
applicants,  prior  to  the  submission  of  a 
Final  Notice  of  Intent,  with  information 
relative  to  potential  competition.  While 
DOL  encoiuages  the  resolution  of 
competitive  request  at  the  local  level 
prior  to  final  submission,  the  Advance 
Notice  of  Intent  process  also  serves  to 
alert  those  whose  difierences  cannot  be 
resolved  of  the  need  to  submit  a 
complete  Final  Notice  of  Intent. 

Although  the  Advance  Notice  of 
Intent  process  is  not  mandated  by  the 
regulations,  participation  in  the  advance 
notice  process  by  prospective  section 
401  applicants  is  strongly 
recommended.  The  Advance  Notice  of 
Intent  process  allows  the  applicant  to 
identify  potential  incumbent  and  non- 
incumbent  compietitors,  to  resolve 
conflicts  if  possible  and  to  prepare  a 
Final  Notice  of  Intent  with  advance 
knowledge  of  potential  competing 
requests. 

It  should  be  emphasized,  however, 
that  the  Advance  Notice  of  Intent 
process  does  not  ensure  that  all 
potential  competitors  have  been 
identified.  Some  applicants  may  opt  not 
to  submit  an  Advance  Notice  of  Intent; 
others  may  change  geographic  service 
area  requests  in  the  Final  Notice  of 
Intent.  Therefore,  as  noted  above, 
submissions  should  be  prepared  with 
these  possibilities  in  mind.  Although 
the  regulations  permit  incumbents  to 
submit  no  Advance  Notira  of  Intent  and 
to  submit  as  a  Final  Notice  of  Intent  no 


more  thaira  Standard  Form  424 
“Application  for  Federal  Assistance’’ 

(SF  424)  for  their  existing  geographic 
service  areas,  this  choice  may  not  be  in 
the  incumbent’s  best  interests  in  the 
event  of  unanticipated  competition. 

The  SF  424  is  not  to  be  used  for.  the 
advance  notification  process.  As  in  the 
PY  1995-1996  designation  process,  DOL 
will  utilize  the  Advance  Notice  of  Intent 
to  expedite  the  identification  of 
potentially  competitive  applicants. 

All  organizations  interested  in  being 
designated  as  section  401  grantees 
should  submit  an  Advance  Notice  of 
Intent.  Tbe  Advance  Notice  is  to  be 
postmarked  no  later  than  October  11, 
1996,  or  15  calendar  days  after  the  date 
of  publication  of  this  F^eral  Register 
Notice,  whichever  occurs  later.  An 
organization  may  submit  only  one 
Advance  Notice  of  Intent  for  any  and  all 
areas  for  which  it  wants  to  be 
considered.  The  Advance  Notice  of 
Intent  is  to  be  sent  to  the  Chief,  Division 
of  Indian  and  Native  American 
Programs,  at  the  address  cited  above. 
Incumbents  will  receive  a  description  of 
their  present  geographic  service  area  as 
dted  above. 

DOL’s  first  step  in  the  designation 
process  is  to  determine  which  areas 
have  more  than  one  potential  applicant 
for  designation.  For  those  areas  for 
which  more  than  one  organization 
submits  an  Advance  Notice  of  Intent,  ' 
each  such  organization  will  be  notified 
of  the  situation,  and  will  be  apprised  of 
the  identity  of  the  other  organization(s) 
applying  for  that  area.  Such  notification 
will  consist  of  providing  affected 
applicants  (including  incumbents  who 
have  not  submitted  Advance  Notices  of 
Intent)  with  copies  of  all  Advance 
Notices  submitted  for  their  requested 
areas.  The  notification  will  state  that 
organizations  are  encouraged  to  work 
out  any  conflicting  requests  among 
themselves,  and  that  a  final  Notice  of 
Intent  should  be  submitted  by  the 
required  postmark  deadline  of  January 
1, 1997  (see  Part  III,  Final  Notice  of 
Intent,  below). 

Under  the  Advance  Notice  of  Intent 
process,  it  is  DOL  policy  that,  to  the 
extent  possible  within  the  regulations,  a 
geographic  service  area  and  die 
applicant  which  wiU  operate  a  section 
401  program  in  that  area  are  to  be 
determined  by  the  Native  American 
community  to  be  served  by  the  program. 
In  the  event  the  Native  American 
community  cannot  resolve  differences, 
applicants  should  teike  special  care  with 
their  final  Notices  of  Intent  to  ensure 
that  they  are  complete  and  fully 
responsive  to  all  matters  covered  by  the 
preferential  hierarchy  and  rating 
systems  discussed  in  this  notice. 
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Information  provided  in  the  Advance 
Notice  of  Intent  process  shall  not  be 
considered  as  a  final  submission  as 
referenced  at  20  CFR  632.11.  The 
Advance  Notice  of  Intent  is  a  procedural 
mechanism  to  facilitate  the  designation 
process.  The  regulations  do  not  provide 
for  formal  application  for  designation 
through  the  Advance  Notice  of  Intent. 
Although  tribes  and  organizations 
participating  in  the  employment  and 
training  demonstration  project  under 
Pub.  L.  102-477  qualify  for  exemption 
from  designation  competition  under 
Sec.  401(1)  of  JTPA,  they  still  must 
submit  a  Final  Notice  of  Intent  to 
continue  to  receive  funds  under  the 
JTPA. 

m.  Final  Notice  of  Intent 

Even  though  an  ANOI  has  been 
submitted,  all  applicants  must  submit 
an  original  and  two  copies  of  a  Final 
Notice  of  Intent,  postmarked  not  later 
than  January  1, 1997,  consistent  with 
the  regulations  at  20  CFR  632.11.  Final 
Notices  of  Intent  may  also  be  delivered 
in  person  not  later  than  the  close  of 
business  on  the  first  business  day  of  the 
designation  year.  Exclusive  of  charts  or 
graphs  and  letters  of  support,  the  Notice 
of  Intent  should  not  exce^  75  pages  of 
double-space  unreduced  type. 

Final  Notices  of  Intent  are  to  be  sent 
to  the  Chief,  Division  of  Indian  and 
Native  American  Programs  (DINAP),  at 
the  address  cited  above. 

Final  Notice  of  Intent  Contents:  (as 
outlined  at  20  CFR  632.11) 

•  A  completed  and  signed  SF-424, 
"Application  for  Federal  Assistance”; 

•  An  indication  of  the  applicant’s 
legal  status,  including  articles  of 
incorporation  or  consortiiun  agreement 
as  appropriate; 

•  A  clear  indication  of  the  territory 
being  applied  for,  in  the  same  format  as 
the  ANOI; 

•  Evidence  of  community  support 
from  Native  American-controlled 
organizations;  and 

•  Other  relevant  information  relating 
to  capability,  such  as  service  plans  and 
previous  experience  which  the 
applicant  feels  will  strengthen  its  case, 
including  information  on  any 
unresolved  or  outstanding 
administrative  problems. 

Final  Notices  of  Intent  must  contain 
evidence  of  community  support. 
Incumbent  and  non-incumbent  State 
and  Federally-recognized  tribes  need 
not  submit  such  evidence  regarding 
their  own  reservations.  However,  such 
entities  are  required  to  provide  such 
evidence  for  any  area  which  they  wish 
to  serve  beyond  their  reservation 
boundaries. 


The  regulations  permit  current 
grantees  requesting  their  existing 
geographic  service  areas  to  submit  an  SF 
424  in  lieu  of  a  complete  application, 
including  those  grantees  currently 
participating  in  the  demonstration 
imder  Public  Law  102-477  who  are 
exempt  from,  designation  cycle 
competition.  As  noted  earlier  in  this 
notice,  current  grantees,  other  than 
tribes,  bands  or  groups  (including 
Alaskan  Native  entities)  requesting  their 
existing  areas,  are  encouraged  to 
consider  submitting  a  frill  Final  Notice 
of  Intent  (even  if  their  geographic 
service  area  request  has  not  changed)  in  . 
the  event  that  competition  occurs. 
Tribes,  bands  or  groups  (including 
Alaskan  Native  entities)  should  consider 
submitting  a  full  Final  Notice  of  Intent 
if  they  currently  serve  areas  beyond 
their  reservation  boundaries. 

Applicants  are  encouraged  modify 
the  geographic  service  area  requests 
identified  in  their  Advance  Notice  of 
Intent  to  avoid  competition  with  other 
applicants.  Applicants  are  discouraged  ' 
from  adding  territory  to  the  geographic 
service  area  requested  and  identified  in 
the  Advance  Notice  of  Intent.  Any 
organization  applying  by  January  1, 

1997,  for  non-contiguous  geographic 
service  areas  shall  prepare  a  separate, 
complete  Final  Notice  of  Intent  for  each 
such  area  unless  currently  designated 
for  such  area(s). 

It  is  DOL’s  policy  that  no  information 
affecting  the  panel  review  process  will 
be  solicited  or  accepted  past  the 
regulatory  postmarked  or  hand- 
delivered  deadlines  (see  Part  V,  Use  of 
Panel  Review  Procedure,  below).  All 
information  provided  before  the 
deadline  must  be  in  writing. 

This  policy  does  not  preclude  the 
Grant  Officer  from  requesting  additional 
information  independent  of  the  panel 
review  process. 

IV.  Preferential  Hierarchy  for 
Determining  Designation 

In  cases  in  which  only  one 
organization  is  applying  for  a  clearly 
identified  geographic  service  area  and 
the  organization  meets  the  requirements 
at  20  CFR  632.10(b)  and  632.11(d),  DOL 
shall  designate  the  applying 
organization  as  the  grantee  for  the  area. 
In  cases  in  which  two  or  more 
organizations  apply  for  the  same  area  (in 
whole  or  in  part),  DOL  will  utilize  the 
order  of  designation  preference 
described  in  the  hierarchy  below.  The 
organization  will  be  designated, 
assuming  all  other  requirements  are 
met.  The  preferential  hierarchy  is: 

(1)  Indian  tribes,  bands  or  groups  on 
Federal  or  State  reservations  for  their 
reservation;  Oklahoma  Indians  only  as 


specified  in  Part  Vn,  Special 
Elesignation  Situations,  below;  and 
Alasl^  Native  entities  only  specified  in 
Part  VII,  Special  Designation  Situations, 
below. 

(2)  Native  American-controlled, 
community-based  organizations  as 
defined  in  Part  Vm  (1)  of  the  glossary 
in  this  notice,  with  significant  support 
from  other  Native  American  -controlled 
organizations  within  the  service 
commvmity.  This  includes  tribes 
applying  for  geographic  service  areas 
other  than  their  own  reservations. 

When  a  non-incumbent  can 
demonstrate  in  its  application,  by 
verifiable  information,  that  it  is 
potentially  significantly  superior  overall 
to  the  inciunbent,  a  formal  competitive 
process  will  be  utilized  which  may 
include  a  panel  review.  Such  potential 
will  be  determined  by  the  consideration 
of  such  factors  as  the  following: 
completeness  of  the  application  and 
quality  of  the  contents;  documentation 
of  relevant  experience;  Native 
American-controlled  organizational 
support;  understanding  of  area  training 
and  employment  needs  and  approach  to 
addressing  such  needs;  and  the 
capability  of  the  incumbent.  If  there  is 
no  inciunbent,  new  applicants  qualified 
for  this  category  would  compete  against 
each  other. 

(3)  Organizations  (private  nonprofit  or 
units  of  State  or  local  governments) 
having  significant  Native  American 
control,  such  as  a  governing  body  or 
administration  chaired  or  headed  by  a 
Native  American  and  having  a  majority 
membership  of  Native  Americans. 

(4)  Non-Native  American-controlled 
organizations.  In  the  event  such  an 
organization  is  designated,  it  must 
develop  a  Native  American  advisory 
process  as  a  condition  for  the  award  of 
a  grant. 

The  Chief,  DINAP,  will  make 
determinations  regarding  hierarchy, 
geographic  service  areas,  eligibility  of 
new  applicants  and  the  timeliness  of 
submissions.  He  may  convene  a  task 
force  to  assist  in  making  such 
determinations.  The  role  of  the  task 
force  is  that  of  a  technical  advisory 
body. 

The  Chief,  DINAP,  will  ultimately 
advise  the  Grant  Officer  in  reference  to 
which  position  an  organization  holds  in 
the  designation  hierarchy.  Within  the 
regulatory  time  constraints  of  the 
designated  process,  the  Chief,  DINAP, 
will  utilize  whatever  information  is 
available. 

The  applying  organization  must 
supply  sufficient  information  to  permit 
the  determination  to  be  made. 
Organizations  must  indicate  the 
category  which  they  assume  is 
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appropriate  and  must  adequately 
support  that  assertion, 

V.  Use  of  Panel  Review  Procedure 

A  formal  competitive  process  may  be 
utilized  under  the  following 
circumstances:  . 

(1)  The  Chief,  DINAP,  advises  that  a 
new  applicant  qualified  for  the  second 
category  of  the  hierarchy  appears  to  be 
potentially  significantly  superior  overall 
to  an  incumbent  Native  American- 
controlled,  community-based 
organization  with  significant  local 
Native  American  community  support. 

(2)  The  Chief,  DINAP,  advises  that 
more  than  one  new  applicant  is 
qualified  for  the  second  category  of  the 
hierarchy,  and  the  incumbent  grantee 
has  not  reapplied  for  designation. 

(3)  The  C^ief,  DINAP,  advises  that 
two  or  more  organizations  have  equal 
status  in  the  third  or  fourth  categories  of 
the  hierarchy,  when  there  are  no 
applicants  qualified  for  the  first  and 
second  categories. 

When  competition  occurs,  the  Grant 
Officer  may  convene  a  review  panel  of 
Federal  Officials  to  score  the 
information  submitted  with  the  Final 
Notice  of  Intent.  The  purpose  of  the 
panel  is  to  evaluate  an  organization’s 
capability,  based  on  its  application,  to 
serve  the  area  in  question.  The  panel 
will  be  provided  only  the  information 
described  at  20  CFR  632.11  and  . 
submitted  with  the  Final  Notice  of 
Intent.  The  panel  will  not  give  weight  to 
undociunented  assertions.  Any 
information  must  be  supported  by 
adequate  and  verifiable  documentation, 
e.g.,  supporting  references  must  contain 
the  name  of  the  contact  person,  an 
address  and  telephone  number. 

The  factors  listed  below  will  be 
considered  in  evaluating  the  capability 
of  the  applicant.  In  developing  the  Final 
Notice  of  Intent,  the  applicant  should 
organize  his  documentation  of 
capability  to  correspond  with  these 
factors. 

(1)  Operational  Capability — 40  points. 
(20  CFR  632.10  and  632.11) 

(a)  previous  experience  in 
successfully  operating  an  employment 
and  training  program  serving  Indians 
and  Native  Americans  of  a  scope 
comparable  to  that  which  the 
organization  would  operate  if 
designated — 20  points. 

(b)  Previous  experience  in  operating 
other  human  resources  development 
programs  serving  Indians  or  Native 
Americans  or  coordinating  employment 
and  training  services  with  such 
programs — 10  points. 

(c)  Ability  to  maintain  continuity  of 
services  to  Indian  or  Native  American 


participants  with  those  previously 
provided  under  JTPA — 10  points. 

(2)  Identification  of  the  training  and 
employment  problems  and  needs  in  the 
requested  area  and  approach  to 
addressing  such  problems  and  needs — 
20  points.  (20  CFR  632.2) 

(3)  Planning  Process — 20  points.  (20 
CFR  632.11) 

(a)  Private  sector  involvement — 10 
points. 

(b)  Community  support  as  defined  in 
Part  VIII  (1),  Designation  Process 
Glossary,  and  documentation  as 
provided  in  Part  I  (5),  General 
Designation  Principles — 10  points.  (4) 
Administrative  Capability — 20  points. 
(20  CFR  632.11) 

(a)  Previous  experience  in 
administering  public  funds  imder  DOL 
or  similar  administrative 
requirements — 15  points.  . 

(b)  Experience  of  senior  management 
staff  to  responsible  for  a  DOL  grant — 
5  points. 

VI.  Notification  of  Designation/ 
Nondesignation 

The  Grant  Officer  will  make  the  final 
designation  decision  giving 
consideration  to  the  following  factors: 
the  review  panel’s  recommendation,  in 
those  instances  where  a  panel  is 
convened;  input  from  DD'JAP,  the  Office 
of  Special  Targeted  Programs,  the  DOL 
Employment  and  Training 
Administration’s  Office  of  Grant  and 
Contracts  Management  and  Office  of 
Management  Services,  and  the  DOL 
Office  of  the  Inspector  General;  and  any 
other  available  information  regarding 
the  organization’s  financial  and 
operational  capability,  and 
responsibility.  The  Grant  Officer  will 
make  decisions  by  March  1, 1997,  and 
will  provide  them  to  all  applicants  as 
follows: 

(1)  Designation  Letter.  The 
designation  letter  signed  by  the  Grant 
Officer  will  serve  as  official  notice  of  an 
organization’s  designation.  The  letter 
will  include  the  geographic  service  area 
for  which  the  designation  is  made.  It 
should  be  noted  that  the  Grant  Officer 
is  not  required  to  adhere  to  the 
geographical  service  area  requested  in 
die  Final  Notice  of  hitent.  The  Grant 
Officer  may  make  the  designation 
applicable  to  all  of  the  area  requested, 

a  portion  of  the  area  requested,  or  if 
acceptable  to  the  designee,  more  than 
the  area  requested. 

(2)  Conditional  Designation  Letter. 
Conditional  designations  will  include 
the  nature  of  the  conditions,  the  actions 
required  to  be  finally  designated  and  the 
time  fi^me  for  such  actions  to  be 
accomplished. 


(3)  NONDESIGNATION  Letter.  Any 
organization  not  designated,  in  whole  or 
in  part,  for  a  geographic  service  area 
requested  will  be  notified  formally  of 
the  NONDESIGNATION  and  given  the 
basic  reasons  for  the  determination.  An 
applicant  for  designation  which  is 
reffised  such  designation,  ii^  whole  or  in 
part,  may  file  a  Petition  for 
Reconsideration  in  accordance  with  20 
CFR  632.13,  and  subsequently,  may 
appeal  the  NONDESIGNATION  to  an 
administrative  law  judge  under  the 
provisions  of  20  CFR  Part  636. 

If  an  area  is  not  designated  for  service 
through  the  foregoing  process, 
alternative  arrangements  for  service  will 
be  made  in  acco^ance  with  20  CFR 
632.12. 

Vn.  Special  Designation  Situations 

(1)  Alaskan  Native  Entities.  DOL  has 
established^geographic  service  areas  for 
Alaskan  Native  employment  and 
training  based  on  the  following:  (a)  The 
boundaries  of  the  regions  defined  in  the 
Alaskan  Native  Claims  Settlement  Act 
(ANCSA);  (b)  the  boimdaries  of  major 
subregional  areas  where  the  primary 
provider  of  human  resource 
development  related  services  is  an 
Indian  Reorganization  Act  (IRA)- 
recognized  tribal  council;  and  (c)  the 
boundaries  of  the  one  Federal 
reservation  in  the  State.  Within  these 
established  geographic  service  areas, 
DOL  will  designate  the  primary  Alaskan 
Native-controlled  human  resoiuce 
development  services  provider  or  an 
entity  formally  designated  by  such 
provider.  In  the  past,  these  entities  have 
been  regional  nonprofit  corporations, 
IRA-recognized  tribal  coimcils,  and  the 
tribal  government  of  the  Metlakatla 
Indian  Community.  DOL  intends  to 
follow  these  principles  in  designating 
Native  American  grantees  in  Alaska  for 
Proffl^m  Years  1997  and  1998. 

(2)  Oklahoma  Indians.  DOL  has 
established  a  service  delivery  system  for 
Indian  employment  and  training 
programs  in  Oklahoma  based  on  a 
preference  for  Oklahoma  Indians  to 
serve  portions  of  the  State.  Generally, 
geographic  service  areas  have  been 
designated  geographically  as 
countywide  areas.  In  cases  in  which  a 
significant  portion  of  the  land  area  of  an 
individual  county  lies  within  the 
traditional  jurisdiction(s)  of  more  than 
one  tribal  government,  the  service  area 
has  been  subdivided  to  a  certain  extent 
on  the  basis  of  tribal  identification 
information  contained  in  the  most 
recent  Federal  Decennial  Census  of 
Population.  Wherever  possible, 
arrangements  mutually  satisfactory  to 
grantees  in  adjoining  or  overlapping 
geographic  service  areas  have  b^n 
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honored  by  DOL.  IX)L  intends  to  follow 
these  principles  in  designating  Native 
American  grantees  in  Oklahoma  for 
Program  Years  1997  and  1998,  to 
preserve  continuity  and  prevent 
imnecessary  fragmentation. 

Vin.  Designation  Process  Glossary 

In  order  to  ensure  that  all  interested 
parties  have  the  same  understanding  of 
the  process,  the  following  definitions 
are  provided: 

(1)  Indian  or  Native  American- 
Controlled  Organization.  This  is  defined 
as  any  organization  with  a  governing 
board,  more  than  50  percent  of  whose 
members  are  Indians  or  Native 
Americans.  Such  an  organization  can  be 
a  tribal  govemmmit.  Native  Alaskan  or 
Native  Hawaiian  entity,  consortium,  or 
public  or  private  nonprofit  agency.  For 
the  purpose  of  hierarchy 
determinations,  the  governing  board 
must  have  decision-making  authority  for 
the  section  401  program. 

(2)  Service  Area.  This  is  defined  as  the 
geographic  area  described  as  States, 
coimties,  and/or  reservations  for  which 
a  designation  is  made.  In  some  cases,  it 
will  also  show  the  specific  population 
to  be  served.  The  service  area  is  defined 
by  the  Grant  Officer  in  the  formal 
designation  letter.  Grantees  must  ensure 
that  all  eligible  population  members 
have  equitable  access  to  emplo)mient 
and  training  services  within  the  service 
area. 

(3)  Community  Support.  This  is 
evidence  of  active  participation  and/or 
endorsement  from  Indian  or  Native 
American-controlled  organizations 
within  the  geographic  service  area  for 
which  designation  is  requested. 

While  applicants  are  not  precluded 
from  submitting  attestations  of  support  . 
frx>m  individuals,  the  business 
community.  State  and  local  government 
offices,  and  commimity  organizations 
that  are  not  Indian  or  Native  American- 
controlled,  they  should  be  aware  that 
such  endorsements  do  not  meet  EKDL’s 
definitional  criteria  for  community 
support. 

Signed  at  Washington,  DC,  this  29th  day  of 
August,  1996. 

Thomas  M,  Dowd, 

Chief,  Division  of  Indian  and  Native 
American  Proems. 

Paul  A.  Mayrand, 

Director,  Office  of  Special  Targeted  Programs. 
James  C  DeLuca, 

Gmnt  Officer,  Office  of  Grants  and  Contracts 
Management,  Division  of  Acquisition  and 
Assistance.  « 

(FR  Doc.  96-23366  Filed  9-11-96;  8:45  am] 

BIUJNQ  CODE  461»-a0-l> 


NATIONAL  AERONAUTICS  AND  w 
SPACE  ADMINISTRATION 

[Notica  96-11] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACUOH:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resoiuce  Advisory  Committee. 
DATliS:  September  26, 1996, 8  a.m.  to  4 
p.m. 

ADDRESSES:  NASA  Headquarters  Room 
9H40  (9th  Floor  Program  Review 
Center),  300  £  Street  SW,  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  C.  Thomas,  m.  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  National  Aeronautics  and 
Space  Administration,  Room  9K70,  300 
E  Street  SW,  Washington,  DC  20546, 
(202) 358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Call  to  Order 
— ^Reading  of  Minutes 
— ^Update  on  NASA  SDB  Program 
— ^Report  firom  the  Chairman 
— ^Public  Comment 

— ^Proposed  MBRAC  Recommendations 
— Subcommittee  Reports 
— New  Business 
— ^Adjourn 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor’s  register. 

Dated;  September  6, 1996. 

Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  96-23407  Filed  9-11-96;  8:45  am] 
BIUJNQ  CODE  75f(M)1-M 


[Notice  96-112] 

Notice  of  Prospective  Patent  License 

AGBICY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 


SUMMARY:  NASA  hereby  gives  notice 
that  UbiquiTex  Technologies 
Corporation,  of  2200  Space  Park  Drive, 
Suite  200,  Houston,  Texas  77058,  has 
requested  an  exclusive  license  to 
practice  the  invention  disclosed  in 
NASA  Case  No.  M3C-21487-4,  entitled 
“Atomic  Oxygen  Reactor  Having  At 
Least  One  Side  Arm  Conduit,”  for 
which  a  U.S.  Patent  Application  was 
filed  on  July  26, 1994,  and  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Mr.  Hardie  R.  Barr,  Patent 
Attorney,  Johnson  Space  Center. 

DATE:  Responses  to  this  notice  must  be 
received  by  November  12, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hardie  R.  Barr,  Patent  Attorney,  Johnson 
Space  Center,  Mail  Code  HA,  Houston, 
TX  77058-3696;  telephone  (713)  483- 
1003. 

Dated:  September  9, 1996. 

Edward  A.  Frankie, 

General  Counsel. 

[FR  Doc.  96-23406  Filed  9-11-96;  8:45  am] 
BIUJNQ  CODE  76ie-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-9  (50-267)] 

Notice  of  Issuance  of  Amendment  to 
Materials  License  SNM-2504;  Public 
Service  Company  of  Colorado,  Fort  St. 
Vrain  Independent  Spent  Fuel  Storage 
Installation 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  3  to  Materials 
License  No.  SNM-2504  held  by  the 
Public  Service  Company  of  Colorado 
(PSCo)  for  the  receipt,  possession, 
storage,  and  transfer  of  spent  fuel  at  the 
Fort  St.  Vrain  (FSV)  independent  spent 
fuel  storage  installation  (ISFSI),  located 
in  Weld  (^unty,  Colorado.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

By  application  dated  June  27, 1996, 
PSCo  requested  an  amendment  to  its 
ISFSI  license  to  add  an  action  statement 
to  the  seismic  instrumentation 
specification.  Technical  Specification 
3.4,  for  the  ISFSI. 

This  amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission’s  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission’s  rules 
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and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

In  accordance  with  10  CFR 
72.46(b)(2),  a  determination  has  been 
made  that  the  amendment  does  not 
present  a  genuine  issue  as  to  whether 
public  health  and  safety  will  be 
significantly  affected.  Therefore,  the 
publication  of  a  notice  of  proposed  ’ 
action  and  an  opportunity  for  hearing  or 
a  notice  of  hearing  is  not  warranted. 
Notice  is  hereby  given  of  the  right  of 
interested  persons  to  request  a  hearing 
on  whether  the  action  should  be 
rescinded  or  modified. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that,  pursuant  to  10  CFR 
51.22(c)(10)(ii),  an  enviroiunental 
assessment  need  not  be  prepared  in 
connection  with  issuance  of  the 
amendment. 

Documents  related  to  this  action  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room 
located  at  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC  20555,  and 
at  the  Local  Public  Document  Room  at 
the  Weld  Library  District,  Lincoln  Park 
Branch,  919  7th  Street,  Greeley, 
Colorado  80631. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  August  1996. 

For  the  Nuclear  Regulatory  Commission. 
Charles  J.  Haughney, 

Deputy  Director,  Spent  Fuel  Project  Office, 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

[FR  Doc.  96-2336.3  Filed  9-11-96;  8:45  am) 
BILUNQ  CODE  7S90-01-P 


Pocket  Nos.  50-272  and  50-31 1] 

Public  Service  Electric  and  Gas 
Company;  Salem  Nuclear  Generating 
Station,  Units  1  and  2;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (tlie  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-70 
and  DPR-75  issued  to  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
for  operation  of  the  Salem  Nuclear 
Generating  Station,  Units  1  and  2, 
located  in  Salem  County,  New  Jersey. 

The  proposed  amendment  would 
delete  License  Condition  2.C.(24)(a)  for 
Unit  2,  which  required  establishment  by 
June  3, 1981,  of  regularly  scheduled  8- 
hour  shifts  without  reliance  on  routine 


use  of  overtime.  The  proposed 
amendment  also  modifies  Technical 
Specification  6.2.2  for  both  imits  to 
incoiporate  limits  on  overtime. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firam 
any  accident  previously  evaluated;  or 
(3)  involve  a  »gnificant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below; 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  a 
physical  or  procedural  change  to  any 
structure,  system,  or  component  that 
significantly  affects  the  probability  or 
consequences  of  any  accident  or  malfunction 
of  equipment  important  to  safety  previously 
evaluated  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  proposed 
changes  will  permit  the  use  of  12-hour  shifts 
which  average  40  hours  per  week  and  also 
satisfy  the  guideline  in  Generic  Letter  82-12 
for  operating  shifts. 

This  change  is  administrative  in  nature  and 
has  no  significant  impact  on  the  probabilities 
or  consequences  of  any  evaluated  accident  or 
malfunction  of  safety  important  equipment. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fiom  any  accident  previously 
evaluated. 

The  proposed  revision  involves  no 
physical  changes  in  the  plant  or  to  the 
manner  in  which  plant  systems  are  operated. 
The  change  modifies  the  working  hours  per 
shift  for  operating  personnel  without 
significantly  changing  the  hours  worked  per 
week  and  retains  the  current  limitations  on 
excessive  overtime.  The  proposed  changes 
are  administrative  in  nature;  therefore,  no 
new  or  different  accident  is  created. 

3;  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

This  is  an  administrative  change  and  does 
not  affect  any  margins  of  safety.  Plant 
operation  with  the  proposed  revision  to  shift 
working  hours  has  been  found  to  improve 
operator  morale  and  performance. 

The  NRG  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

^e  Commission  is  .seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
detennination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
detennination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infie<|uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Roister 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  firom  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  15, 1996,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  le^e  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
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Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Salem 
Free  Public  Library,  112  West 
Broadway,  Salem,  New  Jersey.  If  a 
request  for  a  hearing  or  petition  for  ‘ 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Boa^  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
efiect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner’s  interest.  The  {letition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petidon  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 


provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinicm.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
eunendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efiective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  F. 
Stolz:  petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 


sent  to  the  Office  of  the  Goneral 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Mark  J.  Wetteriiahn, 
Esquire,  Winston  and  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  2000&- 
3502,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  27, 1996, 
which  is  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Salem  Free  Public  Library,  112  West 
Broadway,  Salem,  New  Jersey. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  Septonber 1996. 

For  the  Nuclear  Regulatory  Commission. 
Leonard  N.  Okhan, 

Senior  Project  Manager,  Project  Directorate 
1-2,  Division  of  Reactor  Projects — I/H,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  96-23365  Filed  ^11-96;  8:45  am) 
BILLHIQ  CODE  7S90-01-P 


Meeting  on  DG-1053 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  staff  with  its  contractors 
will  meet  to  discuss  DG-1053, 
“Calculational  and  Dosimetry  Methods 
for  Determining  Pressure  Vessel 
Fluence,’’  including  changes  made  from 
earlier  issuance  as  DG-1025  and 
discussion  of  submitted  public 
comments. 

DATES:  Wednesday,  September  18, 1996. 
TIME:  9:00  a.m.-3:00  p.m. 

ADDRESSES:  National  Institute  for 
Standards  and  Technology,  270  & 
Quince  Orchard  Road,  Administration 
Building — Green  Auditorium, 
Gaithersburg,  MD, 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Fairbanks,  Electrical,  Materials, 
and  Mechanical  Engineering  Branch, 
Office  of  Nuclear  Regulatory  Research, 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001, 
Telephone:  (301)  415-6719. 
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Dated  at  Rockville.  Maryland,  this  6th  day 
of  September,  1996. 

For  the  Nuclear  Regulatory  Conunissim. 

Michael  E.  Mayfield, 

Chief,  Electrical,  Materials,  and  Mechanical 
Engineering  Branch. 

[FR  Doc.  96-23364  Filed  9-11-96;  8:45  am] 
BHJJNQ  CODE  78MM)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 

Comment  Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
D.C.  20549. 

New 

Proposed  Rule  lOA-1  SEC  File  No, 
270-425  OMB  Control  No.  3235-NEW 

Notice  is  hereby  given  that  pursuemt 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(Commission  or  SEC)  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  approval  of  proposed  Rule 
lOA-1  imder  the  General  Rules  and 
Regulations  under  the  Securities 
Exchange  Act  of  1934. 

Proposed  Rule  lOA-1  would 
implement  th^  reporting  requirements 
in  Section  lOA  of  the  Exchange  Act, 
which  was  enacted  by  Congress  on 
December  22, 1995  as  part  of  the  Private 
Securities  Litigation  Reform  Act  of 
1995,  Public  Law  No.  104-67.  Likely 
respondents  are  those  registrants  filing 
audited  financial  statements  under  the 
Securities  Exchange  Act  of  1934  and  the 
Investment  Compemy  Act  of  1940. 

Under  section  lOA  (and  proposed  Rule 
lOA-1)  reporting  would  occur  only  if  a 
registrant’s  board  of  directors  receives  a 
report  firom  its  auditors  that  (1)  there  is 
an  illegal  act  material  to  the  registrant’s 
financial  statements,  (2)  senior 
management  and  the  board  have  not 
taken  timely  emd  appropriate  remedial 
action,  and  (3)  the  failure  to  take  such 
action  is  reasonably  expected  to  warrant 
the  auditor’s  modification  of  the  audit 
report  or  resignation  horn  the  audit 
engagement.  The  board  of  directors 
must  notify  the  Commission  within  one 
business  day  of  receiving  such  a  report. 
If  the  board  fails  to  provide  that  notice, 
then  the  auditor,  within  the  next 
business  day,  must  provide  the 
Commission  with  a  copy  of  the  report 
that  it  gave  to  the  board.  It  is  expected 
that  satisfaction  of  these  conditions 
precedent  to  the  reporting  requirements 


will  he  rare.  It  is  estimated  that  the 
proposed  amendments,  if  adopted,  may 
result  in  an  aggregate  additional 
reporting  burden  of  10  hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  OMB  Clearance  Officer  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549  and  Clearance  Officer,  Office  of 
Management  and  Budget,  Room  3208, 
New  ^ecutive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  August  26. 1996. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-23314  Filed  9-11-96;  8:45  am) 
BH.IJNQ  CODE  8010-01-M 


[Release  No.  35-26568] 

Filings  Under  the  Pubiic  Utiiity  Hoiding 
Company  Act  of  1935,  As  Amended 
C’Act”) 

September  6, 1996. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  siunmarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission’s  Office  of  Pubiic 
Reference. 

Interested  persons  v.  ishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  30, 1996,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended. 


may  be  granted  and/or  permitted  to 
become  efiective. 

Northeast  Utilities,  et  al.  (70-8895) 

Northeast  Utilities.  174  Brush  Hill 
Avenue.  West  Springfield, 

Massachusetts  01090-0010,  a  registered 
holding  company,  and  five  subsidiary 
companies,  'The  Connecticut  06037, 
Western  Massachusetts  Electric 
Company,  174  Brush  Hill  Avenue,  West 
Springfield,  Massachusetts  01090-0010, 
Public  Service  Company  of  New 
Hampshire,  1000  Elm  Street, 

Manchester,  New  Hampshire  03101, 
North  Atlantic  Energy  Corporation 
(“NAEC”),  1000  Elm  Street,  Manchester, 
New  Hampshire  03101  and  Holyoke 
Water  Power  Company,  1  Canal  Street. 
Holyoke.  Massachusetts  01040,  have 
filed  an  application-declaration  under 
sections  6(a),  7,  9(a)  and  10  of  the  Act 
and  rule  54  thereunder. 

The  applicants  request  authority  to 
enter  into,  and  perform  the  obligations 
arising  under,  agreements  for  various 
interest  rate  management  instruments, 
including  interest  rate  swaps,  caps, 
floors,  collars  and  forward  rate 
agreements  or  any  other  similar 
instruments  (“Interest  Rate  Management 
Instruments’’  or  “IRMI’’),  firom  time  to 
time  through  the  period  ending 
December  31,  2001,  in  connection  with 
existing  and  future  debt.  The  applicants 
propose  that  the  term  of  the  IRMI  would 
not  exceed  the  maximum  maturity  of 
the  underlying  debt  or  the  maturity  of 
anticipated  specific  future  debt 
issuances,  proportionate  to  the  amount 
of  debt  at  each  maturity  level. 

Each  applicant,  other  than  NAEC, 
undertakes  that  the  total  notional 
principal  amount  of  its  IRMI  will  not 
exceed  25%  of  its  total  outstanding  debt 
at  any  one  time.  NAEC  would  make  the 
identical  undertaking,  but  subject  to  a 
65%  debt  limitation.  In  no  case  would 
the  notional  principal  amount  of  any 
IRMI  exceed  that  of  the  underlying  debt 
instrument  and  related  interest  rate 
exposure. 

Each  applicant  would  enter  into  IRMI 
transactions  with  each  proposed 
counterparty  pursuant  to  a  separate 
written  agreement.  The  applicants  will 
enter  into  IRMI  with  counterparties 
whose  senior  secured  debt  ratings,  as 
published  by  Standard  &  Poor’s 
Corporation  (“S&P”),  are  greater  than  or 
equal  to  “BBB+’’  or  an  equivalent  rating 
from  another  rating  agency,  and  at  least 
75%  of  the  outstanding  principal 
amount  of  IRMI  will  be  held  by 
counterparties  with  S&P  credit  ratings  of 
“A”  or  higher,  or  an  equivalent  rating. 
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New  England  Electric  System  (70-8901) 

New  England  Electric  System 
(“NEES”),  25  Research  Drive, 
Westborough,  Massachusetts  01582,  a 
registered  holding  company,  has  filed 
an  declaration  under  sections  6(a)  and  7 
of  the  Act  and  rule  54  thereunder. 

NEES  proposes  to  issue  and  sell  up  to 
a  maximum  aggregate  outstanding 
principal  amount  of  $100  million  of 
short-term  notes  to  banks  from  time-to- 
time  through  October  31,  2001.  The 
notes  will  mature  in  less  than  one  year 
firom  the  date  of  issuance.  NEES  will 
negotiate  with  banks  the  interest  costs  of 
su^  borrowings.  The  effective  interest 
cost  of  borrowings  will  not  exceed  the 
effective  interest  cost  of  borrowings  at 
the  greater  of  the  bank’s  base  or  prime 
lending  rate,  or  the  rate  published  by 
the  Wall  Street  Journal  as  the  high 
federal  funds  rate  plus,  in  either  case, 
1%.  NEES  pays  fees  to  the  banks  in  lieu 
of  compensating  balance  arrangements. 
Certain  of  the  borrowings  may  be 
without  prepayment  privileges.  Based 
upon  the  current  base  lending  rate  of 
8.25%  and  an  equivalent  or  lower 
federal  funds  rates,  the  effective  interest 
cost  would  not  exceed  9.25%  per 
annum. 

NEES  currently  does  not  expect  to 
incur  short-term  borrowings  imder  this 
authority.  However,  NEES  believes  the 
requested  authority  in  necessary  in 
order  for  it  to  act  quickly  in  response  to 
an  emergency  affecting  it  or  more  or 
more  of  its  subsidiaries. 

Entergy  Corporation  (70-8903) 

Entergy  Corporation  (“Entergy”),  639 
Loyola  Avenue,  New  Orleans,  Louisiana 
70113,  a  registered  holding  company, 
has  filed  a  declaration  imder  sections 
6(a)  and  7  of  the  Act  and  rule  53 
thereunder. 

By  prior  Commission  order  (HCAR 
No.  26343;  July  27, 1995),  Entergy  was 
authorized  to  enter  into  a  credit 
agreement  with  one  or  more  banks  to 
effect  borrowings  and  reborrowings 
from  time-to-time,  for  a  period  not  to 
exceed  three  years,  in  an  aggregate 
principal  amount  outstanding  at  any 
one  time  not  to  exceed  $300  million. 
Entergy  was  to  use  the  proceeds  of  the 
credit  agreement  for  general  corporate 
purposes,  including  the  acquisition  of 
the  outstanding  common  stock  and 
investments  in“exempt  wholesale 
generators”  (“EWGs”)  and  “foreign 
utility  companies”  (“FUCOs”),  as  those 
terms  are  respectively  defined  in 
sections  32  and  33  of  the  Act,  and 
related  non-utility  businesses,  subject  to 
any  required  Commission  approvals. 

Entergy  entered  into  a  $300  million 
credit  agreement  (“Credit  Agreement”), 


dated  as  of  October  10, 1995,  among 
Entergy,  as  borrower,  certain  banks 
named  therein  as  lender  banks,  and 
Citibank,  N.A.,  as  agent.  The 
indebtedness  currently  outstanding 
under  the  Credit  Agreement  is 
approximately  $270  million,  which  was 
drawn  to  complete  the  acquisition  of 
QtiPower  Limited. 

Entergy  now  proposes  to  enter  into  an 
amendment,  modification  or 
supplement  of  the  Credit  Agreement 
and/or  one  or  more  additional  credit 
facilities  (collectively,  “Credit 
Facilities”)  with  one  or  more  banks  that 
would  permit  Entergy  to  effect 
borrowings  and  reborrowings,  from 
time-to-time  no  later  than  December  31, 
2002,  of  not  more  than  $500  million  at 
any  one  time  outstanding,  by  issuing  to 
participating  banks  (“Banks”)  its 
unsecured  promissory  notes  payable  no 
later  than  December  31,  2002.  llie 
names  of  the  Banks,  the  maximum 
amount  of  the  aggregate  commitment  of 
such  Banks,  (which  will  not  exceed 
$500,  million  and  the  maximum 
amounts  of  their  respective 
participations  (collectively,  the 
“Commitments”)  in  the  proposed 
borrowings  by  Entergy  will  be  supplied 
by  filing  imder  rule  24. 

Entergy  proposes  that  each  borrowing 
could  either  be  made  pro  rata  among  the 
Banks  according  to  their  respective 
Commitments,  or  be  allocated  among 
one  or  more  of  the  Banks  in  such 
proportions  as  the  Banks  and  Entergy 
shall  agree.  Each  payment  by  Entergy 
with  respect  to  a  borrowing  would  be 
made  pro  rata  among  the  Banks 
according  to  their  respective  ratable 
portions  of  such  borrowings.  The 
Commitments  would  remain  in  effect 
until  no  later  than  December  31,  2002, 
subject  to  the  right  of  Entergy  at  any 
time  upon  proper  notice  to  terminate 
the  Commitments  or  from  time-to-time 
to  reduce  the  Commitments  then  in 
effect.  Any  such  reduction  of  the 
Commitments  would  be  accompanied 
by  prepajmient  of  the  outstanding 
borrowings  and  accrued  interest  to  the 
extent  that  the  aggregate  principal 
amount  then  outstanding  exceeded  the 
reduced  Commitments  of  the  Banks. 

Under  the  proposed  arrangements, 
each  borrowing  would  bear  interest 
from  the  date  thereof  on  the  unpaid 
principal  amount  at  a  rate  per  annum 
selected  by  Entergy,  from  time-to-time, 
from  a  number  of  specified  interest  rate 
options.  Such  interest  rate  options  will 
include  but  not  be  limited  to  some  or  all 
of  the  following:  (1)  The  prime 
commercial  loan  rate  of  a  specified  Bank 
(or  an  average  of  such  rates  of  some  or 
all  of  the  Banks)  (“Prime  Rate”)  from 
time-to-time  in  effect;  (2)  the  sum  of  (A) 


specified  offered  rates  for  certificates  of 
deposit  of  a  specified  Bank  (or  an 
average  of  such  rates  of  some  or  all  of 
the  Banks)  for  amounts  equivalent  to 
such  borrowing  and  for  selected  interest 
periods,  appropriately  adjusted  for  the 
cost  of  reserves  and  F.D.I.C.  insurance 
and  (B)  a  margin  not  in  excess  of  1%  per 
annum  (“CD  Rate”);  (3)  the  sum  of  (A) 
specified  rates  offered  for  U.S.  dollar 
deposits  by  or  to  a  specified  Bank  (or  an 
average  of  such  rates  of  some  or  all  of 
the  Banks)  in  the  interbank  eurodollar 
market  for  amounts  equivalent  to  such 
borrowing  and  for  selected  interest 
periods,  appropriately  adjusted  for  the 
cost  of  reserves  and  (B)  a  margin  not  in 
excess  of  1%  per  annum  (“LIBOR 
Rate”);  or  (4)  a  rate  negotiated  at  the 
time  of  borrowing  with  one  or  more 
Banks,  which  would  not  in  any  event 
exceed  a  maximum  rate  of  the  Prime 
Rate  plus  2%  per  annum,  appropriately 
adjusted  for  the  cost  of  bidding  or 
negotiation  (“Auction  Advance  Rate”). 

in  general,  interest  on  Prime  Rate 
borrowings  would  be  payable  quarterly, 
and  interest  on  CD  Rate  and  LIBOR  Rate 
borrowings  would  be  payable  at  the  end 
of  selected  interest  periods  for  such 
borrowings,  or,  depending  upon  the 
length  of  such  selected  interest  periods, 
at  specified  intervals  within  such 
periods  and  at  the  end  of  such  periods. 
Interest  on  Auction  Advance  Rate 
borrowings  would  be  payable  on  such 
dates  as  are  agreed  to  by  Entergy  and 
Banks  funding  such  borrowings. 

Entergy  has  stated  that  it  may  agree  to 
pay  to  each  Bank  a  facility  fee  for  the 
period  from  the  commencement  of  the 
borrowing  arrangements  to  and 
including  December  31,  2002,  or  any 
earlier  date  of  termination  of  the 
Commitments,  computed  at  a  rate  not  in 
excess  of  Vi  of  1%  per  annum  of  the 
total  Commitments  in  effect  during  the 
period  for  which  payment  is  made. 
Entergy  may  also  agree  to  pay  to  the 
agent  Bank,  if  any,  an  agent  fee  for  the 
period  from  the  commencement  of  the 
borrowing  arrangements  to  and 
including  E)ecember  31,  2002,  or  any 
earlier  date  of  termination  of  the 
Commitments,  not  in  excess  of  $200,000 
per  annum.  The  facility  fee  and  agent 
fee  would  be  payable  on  an  annual  or 
a  quarterly  basis  and  on  the  date  upon 
which  Entergy  shall  terminate  the 
Commitments.  Entergy  may  also  agree  to 
pay  to  the  Banks  an  up-front  fee  not  in 
excess  of  1%  of  the  total  Commitments. 

Entergy  presently  intends  to  repay  the 
proposed  borrowings  out  of  internally 
generated  funds  and/or  the  proceeds  of 
such  forms  of  financing  as  are  hereafter 
approved  by  the  Commission  and/or 
other  funds  that  become  available  to 
Entergy.  The  proposed  borrowings 
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would  be  prepayable  upon  proper 
notice  in  whole  or  in  part. 

The  proceeds  of  the  borrowings  under 
the  proposed  arrangements  will  be  used 
by  Entergy  for  general  corporate 
purposes,  including,  among  other 
things:  (1)  The  acquisition  of  shares  of 
Entergy’s  outstanding  common  stock;  (2) 
further  investments  by  Entergy  in 
Telated  non-utility  businesses,  subject  to 
receipt  of  any  further  Commission 
approval,  if  necessary,  under  the  Act  in 
separate  filings  made  at  an  appropriate 
time,  and  (3)  investments  in  existing  or 
future  exempt  wholesale  generators  and 
foreign  utility  companies  as  permitted 
by  sections  33  and  34  of  the  Act  or 
otherwise  approved  by  the  Commission. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  tq 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  96-2.3351  Filed  9-11-96;  8:45  am) 
BILLINQ  CODE  801<M)1-M 


[Rel.  No.  IC-22200;  File  No.  811-8554] 

LIST  Master  Varlbble  Series,  inc. 

September  5, 1996. 

AGENCY:  The  Securities  and  Exchange 
Commission  (the  “Commission”). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (“1940  Act”). 

APPLICANT:  UST  Master  Variable  Series, 
Inc.  (“Applicant”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  8(f)  of  the  1940 
Act. 

SUMMARY  OF  THE  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company,  as 
defined  by  the  1940  Act. 

FILING  DATES:  The  application  was  filed 
on  July  30, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  30, 1996,  and  should  he 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor’s  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 


ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549. 

Applicant,  UST  Master  Variable  Series, 
Inc.,  114  West  47tfc.  Street,  New  York, 
New  York  10036, 

FOR  FURTHER  INFORMATION  CONTACT: 

Veena  K.  Jain,  Attorney,  or  Patrice  M.  ’ 
Pitts,  Special  Counsel,  Office  of 
Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicant’s  Representations 

1.  Applicant,  incorporated  in 
Maryiand,  is  an  open-end  management 
company  designed  as  a  funding  vehicle 
for  variable  annuity  contracts  and 
variable  life  insurance  policies  offered 
by  the  separate  accounts  uncertain  life 
insurance  companies.  All  portfolios  of 
Applicant,  except  for  the  International 
Bond  Portfolio,  are  diversified  under  the 
1940  Act. 

2.  Applicant  filed  a  notification  of 
registration  under  Section  8(a)  of  the 
1940  Act,  and  a  registration  statement 
pursuant  to  Section  8(b)  of  the  1940  Act 
and  imder  the  Securities  Act  of  1933, 
registering  an  indefinite  number  of 
shares  on  Jime  7, 1994.  The  registration 
statement  became  effective  October  14, 

1994,  and  Applicant  commenced  an 
initial  public  offering  on  January  17, 

1995. 

3.  On  February  9, 1996,  Applicant’s 
Board  of  Directors  approved  the 
liquidation  and  deregistration  of 
Applicant. 

4.  On  March  26, 1996,  Applicant  had 
2,166,111  shares  outstanding,  having  an 
aggregate  net  asset  value  of  $12,040,561. 
On  March  26, 1996,  dividends  were 
declared  and  capital  gains  and  income 
distributions  were  made  to  the 
Applicant’s  security  holders.  The 
liquidation  of  Applicant  was  effected  hy 
April  26, 1996,  when  all  security 
holders  of  Applicant  had  voluntarily 
redeemed  their  shares  at  net  asset  value. 
No  brokerage  commissions  were  paid  in 
connection  with  the  liquidation. 

5.  Applicant  is  not  engaged  in,  nor 
does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

6.  The  expenses  incurred  by  the 
Applicant  in  connection  with  the 
liquidation  have  been  or  will  be  paid  by 
Applicant’s  investment  adviser,  U.S. 
Trust  Company  of  New  York. 

7.  At  the  time  of  the  application. 
Applicant  had  no  shareholders,  assets  or 


liabilities,  and  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding. 

8.  Within  the  last  18  months. 
Applicant  has  not  transferred  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  the  shareholders  of 
Applicant. 

9.  Upon  being  granted  an  order  to 
deregister  as  an  investment  company 
under  the  1940  Act,  Applicant  will 
terminate  its  existence  as  a  Maryland 
corporation. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  96-23316  Filed  9-11-96;  8:45  am] 
BILUNG  CODE  801(M>1-M 


[Release  Na  34-37642;  RIe  No.  SR-CBOE- 
96-46] 

Seif-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange, 
Incorporated  Related  to  Tolling  of  the 
Time  Period  for  Settlement  of 
Disciplinary  Cases  Pursuant  to 
Interpretation  and  Policy  .01(d)  Under 
Exchange  Rule  17.8 

September  5, 1996. 

On  July  23, 1996,^  the  Chicago  Board 
Options  Exchange,  Incorporated 
(“CBOE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  a  proposed 
rule  change  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
(“Act”),2  and  Rule  19b-4  thereunder.^ 
The  proposed  rule  change  would  amend 
Interpretation  and  Policy  .01(d)  under 
CBOE  Rule  17.8  (“Interpretation  .01(d)”) 
to  allow  the  Exchange  staff  thirty  days 
to  respond  to  a  Respondent’s  document 
request  before  tolling  the  Respondent’s 
settlement  period.  The  proposed  rule 
change  also  would  amend  Interpretation 
.01(d)  to  provide  that  in  no  event  will 
a  Respondent  have  less  than  seven  days 
after  the  receipt  of  requested  documents 
within  which  to  submit  an  offer  of 
settlement. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  issued  by  Commission 
release  (Securities  Exchange  Act  Release 


*  The  proposed  rule  change  was  originally  filed 
with  the  Conunission  on  July  tO,  1996.  The  CBOE 
subsequently  submitted  Amendment  No.  1  to  the 
niing.  Amendment  No.  1  was  a  minor  technical 
amendment.  See  Letter  bom  Arthur  B.  Reinstein, 
Senior  Attorney,  CBOE,  to  Kart  Varner,  Staff 
Attorney,  Division  of  Market  Regulation,  SEC,  dated 
July  23. 1996. 

»15  U.S.C  788(b)(1)  (1988). 

*  17  CFR  240.19b-4  (1993). 
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No.  37496,  July  30, 1996)  and  by 
publication  in  the  Federal  Register  (61 
FR  40689,  August  5, 1996).  No  comment 
letters  were  received.  This  order 
approves  the  proposed  rule  change. 

One  purpose  of  the  change  to 
Interpretation  .01(d)  is  to  allow  the 
Exchange  sta^  thirty  days  to  respond  to 
a  Respondent’s  document  request  before 
tolling  the  Respondent’s  settlement 
period.  Pursuant  to  CBOE  Rule  17.8, 
after  a  Respondent  is  served  with  a 
statement  of  charges  for  an  alleged  rule 
violation,  that  Respondent  has  120  days 
to  attempt  to  resolve  the  charges  by 
submitting  a  written  offer  of  settlement. 
Pursuant  to  CBOE  Rule  17.4(c),  within 
60  days  after  a  statement  of  charges  has 
been  served,  a  Respondent  may  make  a 
written  request  for  access  to  all 
documents  concerning  the  case  that  are 
in  the  investigative  file  of  the  Exchange 
except  for  staff  investigation  and 
examination  reports  a^  materials 
prepared  by  the  staff  in  connection  with 
such  reports  or  in  anticipation  of  a 
disciplinary  hearing  or  other  privileged 
materials.  If  a  Respondent  requests 
access  to  the  investigative  file. 
Interpretation  .01(d)  currently  provides 
that  die  120-day  time  period  for 
submitting  a  written  offer  of  settlement 
shall  bo  tolled  during  the  number  of 
days  in  excess  of  seven  calendar  days 
that  it  takes  staff  to  provide  access  to 
docmnents  in  response  to  the 
Re^ondent’s  request. 

Tne  Exchange  staff  has  fovmd  that,  in 
most  cases,  it  needs  longer  than  seven 
days  to  respond  to  a  request.  Before 
providing  access  to  documents, 
Exchange  staff  must  review  and 
organize  the  investigative  file  to  remove 
privileged  documents  or  information 
that  is  not  discoverable  and  to  remove 
information  that  may  identify  the 
complainant.  There  have  been  occasions 
where  Exchange  staff  has  spent  more 
than  7  days  preparing  the  investigative 
file  for  access,  but  after  gaining  the 
benefit  of  tolling,  the  Respondent 
submits  an  offer  of  settlement  without 
ever  reviewing  the  file.  The  rule  change 
approved  today  reduces  this  potential 
for  delay  in  concluding  a  disciplinary 
case  by  limiting  a  Respondent’s  ability 
to  toll  the  120-day  settlement  period. 

The  rule  change  also  amends 
Interpretation  .01(d)  to  deal  with  the 
situation  where  a  Respondent  has 
elected  to  proceed  in  an  expedited 
manner  pursuant  to  Rule  17.3  in  an 
effort  to  resolve  a  matter  hy  entering 
into  a  letter  of  consent  prior  to  the 
issuance  of  charges,  but  is  imsuccessful 
in  negotiating  a  letter  of  consent. 

Interpretation  and  Policy  .01(b)  under 
Rule  17.8  provides  that  if  a  Respondent 
is  unsuccessful  in  an  effort  to  reach 


agreement  with  Exchange  staff  upon  a 
letter  of  consent  and  charges  are  issued, 
any  time  in  excess  of  30  days  spent  in 
attempting  to  negotiate  a  letter  of 
consent  is  deducted  from  the  120-day 
settlement  period,  but  that  in  any  event 
a  Respondent  will  always  have  at  least 
14  days  after  service  of  charges  within 
which  to  submit  an  offer  of  settlement. 
The  existing  provision  of  Interpretation 
.01(d)  tolls  the  settlement  period  after 
seven  days  when  a  document  request 
has  been  made.  Therefore,  if  a 
Respondent  makes  a  document  request 
on  ^e  first  day  of  the  14-day  settlement 
period,  that  Respondent  currently  has  at 
least  seven  days  remaining  of  the  14-day 
settlement  period  after  the  documents 
are  provided  within  which  to  submit  an 
offer  of  settlement. 

However,  Interpretation  .01(d)  as 
amended  would  not  toll  the  settlement 
period  until  30  days  elapsed  firom  the 
time  that  the  respondent  makes  a 
document  request.  Thus,  the  settlement 
period  could  expire  even  though  the 
Exchange  has  not  yet  respond^  to  the  - 
document  request.  To  assure  that  the 
settlement  period  does  not  expire  before 
the  Exchange  has  responded  to  the 
document  request,  and  to  further  assure 
that  a  Respondent  has  a  meaningful 
opportunity  to  review  the  requested 
documents,  the  rule  change  approved 
today  also  amends  Interpretation  .01(d) 
to  provide  that  in  no  event  will  a 
Respondent  have  less  than  seven  days 
after  the  receipt  of  requested  documents 
within  which  to  submit  an  offer  of 
settlement. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  Section 
6(b)(7)  of  the  Act  in  that  it  improves  the 
Exchange’s  procedures  for  the  discipline 
of  members  and  persons  associated  with 
members.  The  Commission  believes  the 
proposed  change  will  make  the  review 
process  more  fair  and  efficient  by 
reducing  the  potential  for  delay  in 
concluding  a  disciplinary  case  respiting 
fit)m  Respondents,  or  their  attorneys, 
requesting  access  to  documents  solely  to 
gain  an  extension  of  the  120-day 
settlement  period  through  tolling. 

As  noted  above,  the  120  day 
settlement  period  is  fioquently  tolled 
under  Interpretation  .01(d)  while 
Exchange  staff  responds  to  the 
Respondent’s  request  for  documents. 

The  Commission  believes  that,  by 
tolling  the  120  day  settlement  period 
only  if  exchange  staff  takes  more,  than 
30  days  to  respond  to  a  Respondent’s 
request,  the  proposed  change  provides  a 
Respondent  with  access  to  a  documents 
in  accordance  with  Rule  17.4(c)  while 
discouraging  access  requests  made  for 


the  purpose  of  extending  the  120  days 
settlement  period.^ 

The  Commission  also  believes  that  it 
is  consistent  with  the  objectives  of 
Section  6(b)(7)  of  the  Act  to  amend 
Interpretation  .01(d)  to  provide  that  in 
no  event  will  a  Respondent  have  less 
than  seven  days  after  the  receipt  of 
requested  documents  within  which  to 
submit  an  offer  of  settlement.  The 
Commission  believes  that  the  proposed 
amendment  to  Interpretation  .01(d)  will 
make  the  review  process  more  fair  and 
efficient  by  continuing  to  provide  a 
Respondent  with  a  minimum  of  seven 
days  after  Respondent’s  receipt  of 
requested  documents  within  which  to  > 
submit  an  offer  of  settlement. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change,  SR-CBOE-96-46 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary.  ^ 

[FR  Doc.  96-23311  Filed  9-11-96,  8:45  am) 
BiLUNQ  CODE  8010-01-M 


[Release  No.  34-37646;  File  No.  SR-CBOE- 
96-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  To  Permitting  a 
Subject  of  an  Exchange  Investigation 
To  ^bmit  a  Videotaped  Response  in 
Lieu  of  or  in  Addition  to  a  Written 
Response 

September  5, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  10, 1996,  the 
Chicago  Board  Options  Exchange, 
Incorporated  (“CBOE”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  horn  interested  persons. 


*The  CBOE  believes  that,  under  the  proposed 
rule  change,  access  requests  by  Respondents 
typically  should  not  extend  the  120-day  settlement 
period  because  the  Exchange  sta^  generally  will  be 
able  to  respond  within  30  days  to  an  access  request. 
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I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

llie  CBOE  proposes  to  permit  the 
subject  of  an  Exchange  investigation 
(“Subject”)  to  submit  a  videotaped 
presentation  to  the  Exchange’s  Business 
Conduct  Committee  (“BCC”)  in 
response  to  Exchange  staffs  notice 
given  pursuant  to  Rule  17,2(d).  That 
notice  describes  the  general  nature  of 
allegations  and  specific  rules  that 
appear  to  have  b^n  violated  by  the 
Subject.  This  videotaped  presentation 
could  be  submitted  by  the  Subject  to  the 
BCC  in  lieu  of,  or  in  addition  to, 
submitting  a  written  statement  as 
permitted  by  Rule  17.2(d). 

The  text  of  the  proposed  rule  chango 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  subjects  of  Exchange 
investigations  to  submit  a  videotaped 
presentation  to  the  BCC  in  response  to 
Exchange  stab’s  notice  given  pursuant 
to  Rule  17.2(d).  That  notice  describes 
the  general  nature  of  allegations  against, 
and* of  specific  rules  that  appear  to  have 
been  violated  by,  the  Subject  of  the 
Exchange  investigation.  This  videotaped 
presentation  could  be  submitted  to  the 
BCC  in  lieu  of,  or  in  addition  to, 
submitting  a  written  statement  as 
permitted  by  Rule  17.2(d). 

Under  existing  Rule  17.2,  if,  after 
conducting  an  investigation.  Exchange 
staff  finds  that  there  are  reasonable 
grounds  to  believe  that  a  rule  violation 
has  been  committed,  the  Exchange  staff 
submits  a  written  report  to  the  BCC. ' 

'  Exchange  staff  may  draft  and  submit  a  report  to 
the  B(X;  if  it  finds  that  there  are  not  reasonable 
grounds  to  believe  a  violation  has  been  committed; 
however,  such  a  report  is  not  required  under 
Exchange  rules. 


Prior  to  submitting  the  report  to  the 
BCC,  the  Exchange  stab  notifies  the 
Subject  of  the  general  nature  of  the 
allegations  and  the  specific  provisions 
of  the  rules  or  regulations  that  appear  to 
have  been  violated.  Pursuant  to  Rule 
17.2(d),  except  when  the  BCC 
determines  that  expeditious  action  is 
required,  the  Subject  then  has  fifteen 
(15)  days  from  the  date  of  the  Exchange 
stab’s  notice  to  submit  a  written 
statement  to  the  BCC  explaining  why  no 
disciplinary  action  should  be  taken. 

The  proposed  rule  change  would 
permit  the  Subject’s  statement  to  be 
made  in  a  videotaped  fonnat  instead  of, 
or  in  addition  to,  submitting  a  written 
response.  The  Exchange  decided  to 
propose  this  change  because  a  number 
of  members  have  indicated  that  they 
would  be  more  comfortable  presenting 
their  position  orally,  rather  than 
attempting  to  draft  a  persuasive 
response  letter,  llie  Exchange  believes 
that  permitting  a  Subject  of  an 
investigation  to  respond  on  videotape, 
which  could  then  be  viewed  by  BCC 
members  at  their  convenience,  would  be 
beneficial  to  the  BCC  and  the  Subject. 

The  proposal  grants  the  Exchange  the 
discretion  to  set  a  time  limit  on  the 
videotaped  response.  Initially,  the 
Exchange  will  set  a  time  limit  of  fifteen 
minutes  on  a  videotaped  response.  The 
videotaped  response  would  also  have  to 
be  submitted  in  a  format  approved  by 
the  Exchange.  Initially,  the  Exchange 
will  require  that  a  videotaped  response 
be  in  a  VHS  format.  The  Exchange  may 
change  the  foregoing  time  limit  and 
format  requirements  from  time  to  time, 
and  will  publish  the  applicable  time 
limit  and  format  requirements  in  a 
regulatory  circular  to  the  Exchange 
membership. 

2.  Statutory  Basis 

By  permitting  Subjects  of  Exchange 
investigations  to  submit  a  response  in  a 
videotaped  format,  the  Exchange 
believes  the  disciplinary  process  can  be 
enhanced  by  giving  Subjects  inore 
flexibility  in  responding  to  a  Rule 
17.2(d)  notice.  For  this  reason,  this 
policy  furthers  the  objectives  of  Section 
6(b)(7)  of  the  Act  in  that  it  is  designed 
to  provide  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members. 

B.  Seif-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 


C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efifectivenesa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period:  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding;  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
«  arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-96- 
47  and  should  be  submitted  by  October 
3, 1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-23315  Filed  9-11-96;  8:45  am] 
BILUNQ  COOE  8010-«1-M 

» 17  CFR  200.30-3(a)(12). 
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[RalaaM  Na  34-37661;  File  No.  8R-CBOE- 
96-2^ 

Self-Reguiatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.;  Relating  to  As  of  Add 
Submissions 

September  5, 1996. 

On  April  IS,  1996,  the  Chicago  Board 
Options  Exchange,  Inc't  (“CBOE”  or 
“l^hange")  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  (“Act”),*  and  Rule  19b-4 
thereimder,^  a  proposed  rule  change  to 
terminate  its  fee  program  for  members 
who,  for  more  than  a  prescribed 
percentage  of  transactions,  submit  trade 
information  pursuant  to  CBOE  Rule  6.51 
(“Reporting  Duties”)  after  the  date  on 
whi(±  the  trade  is  executed.  (These 
post-trade  date  submissions  are 
commonly  referred  to  as  “as  of  adds.”) 

In  conjunction  with  the  foregoing,  the 
Exchange  also  proposes  to  revise  the 
structure  of  its  as  of  add  summaiy  fine 
program. 

Notice  of  the  proposal  was  published 
for  comment  and  appeared  in  the 
Federal  Register  on  May  17, 1996.^  No 
comment  letters  were  received  on  the 
proposal.  This  order  approves  the 
.CBOE’s  proposal. 

I.  Description  of  the  Proposal 

CBOE  Rule  6.51  requires,  among  other 
things,  that  (i)  a  participant  in  each 
transaction  to  be  designated  by  the 
Exchange  shall  immediately  report  the 
transaction  to  the  Exchange  and  (ii)  each 
business  day,  each  clearing  member 
shall  file  with  the  Exchange  trade 
information  covering  each  Exchange 
transaction  made  by  it  or  on  its  behalf 
during  the  business  day. 

On  October  1, 1993,  the  Exchange 
instituted  an  as  of  add  fee  program  to 
collect  fees  from  members  who,  for 
more  than  a  prescribed  percentage  of 
transactions,  submit  trade  information 
pursuant  to  Rule  6.51  after  the  date  on 
which  the  trade  is  executed.  This 
program  is  set  forth  in  CBOE  Rule  2.26 
and  currently  functions  in  the  following 
manner.  Each  individual  member  is 
assessed  a  $10.00  fee  for  each  as  of  add 
submitted  by  the  member  during  a  given 
month  that  is  in  excess  of  2.4%  of  the 
member's  trade  submissions  during  that 
month.  Similarly,  each  clearing  member 
is  assessed  a  $3.00  fee  for  each  as  of  add 
submitted  by  the  clearing  member 


’  15  U.S.C.  788(b)(1). 

»17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  37201 
(May  10. 1996),  61  FR  24986  (May  17, 1996). 


during  a  given  month  that  is  in  excess 
of  1.2%  of  the  clearing  member’s  trade 
submissions  during  t^t  month.  In 
addition,  the  total  fees  under  the 
program  that  may  be  assessed  against  a 
member  in  a  given  month  are  capped  at 
$500  for  individual  members  and  at 
$1,000  for  clearing  members. 

The  reason  the  &cchange 
implemented  the  as  of  add  fee  program 
was  to  allocate  the  costs  borne  by  the 
Exchange  in  processing  as  of  add 
submissions  to  those  members  most 
responsible  for  generating  those  costs 
and  thereby  to  encourage  the 
submission  of  information  with  respect 
to  a  trade  on  the  date  the  trade  is 
executed  by  creating  an  economic 
incentive  to  submit  the  information  on 
that  day.  The  Exchange  represents  that 
during  the  first  year  of  the  program,  the 
percentage  of  as  of  add  submissions 
declined  by  10%  even  though  the 
Exchange  experienced  a  37%  increase 
in  trading  volume.  Based  on  past 
experience,  the  Exchange  estimates  that 
had  the  program  not  been  in  effect 
during  that  time  period,  the  percentage 
of  as  of  add  submissions  would  have 
doubled.  Since  November,  1994, 
however,  the  percentage  of  as  of  add 
submissions  has  remained  relatively 
constant.  Therefore,  although  the 
program  has  clearly  been  effective  in 
reducing  the  percentage  of  as  of  add 
submissions,  it  no  longer  appears  to  be 
causing  a  reduction  in  the  rate  of  those 
submissions. 

Accordingly,  the  Exchange  is 
proposing  to  terminate  the  as  of  add  fee 
program  and  to  seek  further  reductions 
in  the  percentage  of  as  of  add 
submissions  by  revising  the  structure  of 
the  Exchange’s  as  of  add  summary  fine 
program.^ 

The  Exchange  institute  its  as  of  add 
summary  fine  program  on  February  1, 
1995.  The  program  is  a  part  of  the 
Exchange’s  minor  rule  violation  plan 
(“Minor  Rule  Plan”)  and  is  set  forth  in 
CBOE  Rule  17.50(g)(7).  Under  the 
program,  any  individual  member  whose 


'*  The  Exchange  now  believes  that  the  costs  to  the 
Exchange  of  administering  a  program  that  imposes 
small  fees  or  fines  on  occasional  late-reporting 
members  is  not  justified.  Instead,  the  focus  of  the 
new  program  is  on  a  small  number  of  chronic  late 
reporters  who  appear  to  be  willing  to  accept  fines 
as  a  cost  of  doing  business.  The  proposed  program 
would  permit  the  Exchange  to  bring  these  chronic 
violators  of  trade  reporting  requirements  before  the 
CBOE’s  Business  Conduct  Committee  much  sooner 
than  would  be  permitted  under  the  existing 
program.  This  could  result  in  formal  charges  being 
brought  against  such  violators,  which  could  lead  to 
very  severe  sanctions  such  as  major  fines  and 
suspensions  of  membership.  See  Letter  from 
Michael  L.  Meyer,  Esq.,  Schiff,  Hardin  &  Waite,  to 
Ivette  Lopez,  Assistant  Director,  Office  of  Market 
Supervision,  Division  of  Market  Regulation, 
Commission,  dated  August  6, 1996  (“Clarification 
Letter”). 


monthly  peicentago  of  as  of  add 
submissions  exce^  7.2%  for  two 
cxmsecutive  months  or  any  clearing 
member  whose  monthly  percentage  of 
as  of  add  submissions  exceeds  3.6%  for 
two  consecutive  months  is  subject  to  a 
fine  of  $250  for  the  first  offense,  $500 
for  the  second  offense,  and  $1,000  for 
each  subsequent  offense  occiuring 
during  any  12-month  period. 

The  Extmange  is  proposing  to  revise 
the  structure  of  the  as  of  add  summary 
fine  program  in  four  primary  respects  in 
order  to  encourage  finther  change  in  as 
of  add  behavior,  and  to  the  extent  the 
Exchange  collects  fines  under  the 
program,  to  help  the  Exchange  defray 
the  additional  costs  it  incurs  in 
processing  as  of  add  submissions. 

First,  the  Exchange  is  proposing  to 
replace  the  current  as  of  add  summary 
fine  schedule  for  individual  members. 
The  proposed  fine  schedule  would  be 
stricter  in  two  respects:  (i)  Action 
against  an  individual  member  under  the 
fine  schedule  would  be  triggered  when 
the  member  exceeds  the  maximum 
allowable  as  of  add  submission 
percentage  in  a  given  month  instead  of 
when  the  member  exceeds  that 
percentage  in  two  consecutive  months 
as  is  the  case  imder  the  current  fine 
schedule  and  (ii)  the  maximum 
allowable  as  of  add  submission 
percentage  for  individual  members 
under  the  fine  schedule  would  be  < 
reduced  from  its  current  level  of  7.2% 
to  5%.  Specifically,  the  current  fine 
schedule  for  individual  members  would 
be  replaced  with  the  following  fine 
schedule.  Any  individual  member 
whose  percentage  of  as  of  add 
submissions  in  any  month  exceeds  5% 
would  receive  a  letter  of  information  for 
the  first  offense,  a  letter  of  caution  for 
the  second  offense,  a  $500  fine  for  the 
third  offense,  a  $1,000  fine  for  the  fourth 
offense,  and  would  be  referred  to  the 
Exchange’s  Business  Conduct 
Committee  for  each  subsequent  offense 
occurring  during  any  12  month  period.® 

In  addition,  as  is  currently  the  casS, 
the  Exchange  would  retain  the 
discretion  to  initiate  a  formal 
disciplinary  proceeding  against  an 


^  In  some  respects  the  proposed  flne  schedule  is 
less  strict.  Under  the  proposed  Hne  schedule,  a 
member  would  not  receive  any  monetary  sanction 
for  the  first  two  offenses,  as  compared  to  the 
existing  schedule  where  a  member  is  fined  $250 
and  $500  for  the  first  and  second  offenses, 
respectively.  Moreover,  because  the  Exchange  is 
proposing  to  eliminate  the  as  of  add  fee  program, 
the  monetary  disincentive  for  as  of  adds  will  be 
reduced  for  all  individual  members  except  those 
relatively  small  number  of  chronic  late  reporters 
whom  the  Exchange  has  chosen  to  target.  This  is 
consistent  with  the  Exchange’s  stated  purpose  of 
focusing  on  the  chronic  late  reporters  who  appear 
to  be  willing  to  accept  fines  as  a  cost  of  doing 
business.  See  Clarification  Letter,  supra  note  4. 
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individual  member  pursuant  to  Chapter 
XVII  of  the  Exchange’s  rules  in  the  event 
the  Exchange  determines  that  any 
violations  of  Rule  6.51  are  not  minor  in 
nature. 

Second,  the  current  as  of  add 
summary  fine  schedule  for  clearing 
members  would  be  deleted  and  going 
forward  as  of  add  summary  fines  would 
only  be  assessed  against  individual 
members.  The  Exchange  believes  that 
such  a  fine  structure  is  appropriate 
because  individual  members  have 
primary  control  over  the  timing  of  trade 
submissions,  and  in  the  Exchange’s 
experience,  most  as  of  adds  are  caused 
by  delays  and  errors  of  individual 
members.  Moreover,  the  Exchange 
believes  that  clearing  members  generally 
have  a  greater  economic  incentive  than 
individual  members  to  reduce  as  of  adds 
because  clearing  members  incur 
personnel  and  systems  costs  due  to  the 
extra  work  necessary  to  process  as  of 
adds  whereas  individual  members  do 
not  incur  such  costs.  Therefore,  the 
Exchange  believes  that  the  most 
effective  manner  in  which  to  achieve  a 
reduction  in  the  percentage  of  as  of  adds 
is  to  direct  the  as  of  add  summary  fine 
program  toward  individual  members.  Of 
course,  notwithstanding  the  foregoing, 
the  Exchange  would  still  have  the 
ability  to  initiate  a  formal  disciplinary 
proceeding  against  a  clearing  member 
for  violations  of  Rule  6.51. 

Third,  the  Exchange  is  proposing  to 
implement  a  verification  procedure 
under  Rule  17.50  pursuant  to  which  any 
member  who  receives  an  as  of  add 
summary  fine  would  be  able  to  request 
verification  of  that  fine  by  the  Exchange. 
Under  this  procedure,  the  Exchange 
would  attempt  to  serve  any  member 
who  incurs  an  as  of  add  summary  fine 
with  a  disciplinary  notice  on  or  before 
the  10th  day  of  the  month  immediately 
following  the  month  in  which  the  fine 
is  incurred.  The  member  would  then 
have  until  the  25th  day  of  the  month  in 
which  the  disciplinary  notice  is  served 
to  request  verification.  After  the 
Exchange’s  verification  process  is 
completed,  it  would  notify  the  member 
in  writing  of  the  Exchange’s 
determination,  and  if  the  member  so 
desired,  the  member  could  appeal  the 
fine  within  30  days  after  the  date  of 
such  notice  in  accordance  with  the 
appeal  procedures  under  Rule  17.50(d). 
In  addition,  any  member  who  incurs  an 
as  of  add  summary  fine  and  does  not 
request  verification  would  be  able  to 
appeal  the  fine  under  Rule  17.50(d) 
within  30  days  after  the  Exchange’s 
service  of  the  disciplinary  notice 
informing  the  member  of  the  fine.  The 
above-described  verification  procedures 
would  function  in  the  same  general 


manner  as  the  verification  procedures 
that  are  currently  in  place  under  Rule 
17.50  for  fines  imposed  for  failure  to 
submit  accurate  trade  information  and 
for  failure  to  submit  trade  information  to 
the  price  reporter,  and  these  procedures 
would  serve  to  replace  the  current  as  of 
add  verification  procedures  under  Rule 
2.26(c)  which  would  be  eliminated 
under  the  proposed  rule  change  along 
with  the  remainder  of  Rule  2.26. 

Finally,  the  current  procedures  set 
forth  in  Rule  2.26(d)  which  permit  the 
Exchange  to  suspend  the  as  of  add  fee 
program  would  also  be  eliminated  along 
with  the  remainder  of  Rule  2.26,  and 
instead,  would  be  restated  in  Rule  17.50 
and  made  applicable  to  the  as  of  add 
summary  fine  program.  As  is  currently 
the  case  with  respect  to  the  as  of  add  fee 
program,  these  procedures  would 
permit  the  Exchange’s  Clearing 
Procedures  Committee,  with  the 
approval  of  the  President  of  the 
Exchange,  or  his  designee,  to  suspend 
the  as  of  add  summary  fine  program  for 
periods  no  greater  than  seven  calendar 
days,  plus  extensions,  when  unusual 
circumstances  afiect  the  ability  of  a 
significant  number  of  members  to 
submit  trade  information  on  a  timely 
basis. 

The  Exchange  proposes  to  implement 
the  proposed  rule  change  within  45 
days  after  its  approval  by  the 
Commission.  The  purpose  of  this  time 
interval  is  to  give  Uie  Exchange  the 
opportunity  to  inform  members  of  the 
approval  of  the  proposed  rule  change  in 
the  Exchange’s  Regulatory  Bulletin 
before  the  rule  change  is  put  into  effect. 
The  Exchange  will  publish  the  effective 
date  of  the  rule  change  in  the 
Exchange’s  Regulatory  Bulletin  and  will 
notify  the  Commission  of  the  effective 
date  by  letter. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).® 
Specifically,  the  Commission  believes 
that  the  proposed  rule  change  may  .serve 
to  further  reduce  the  total  number  of 
monthly  as  of  add  submissions  by 
providing  a  clear  sanction  in  those 
circumstances  in  which  disciplining  is 
clearly  appropriate.  As  a  result,  the 
Commission  believes  that  the  proposal 
should  benefit  all  Exchange  members, 
and  ultimately  investors,  by  reducing 
the  Exchange’s  processing  costs,  making 
the  CBOE  more  efficient  in  terms  of  the 


■  15  U.S.C.  78f(b)(5). 


time  involved  in  trade  processing,  and 
reducing  the  risk  exposure  to  investors 
and  Exdhange  member  firms. 

The  Commission  believes  that  an 
exchange’s  ability  to  effectively  enforce 
compliance  by  its  members  and  member 
organizations  with  Commission  and 
exchange  rules  is  central  to  its  self- 
regulatory  functions.  In  this  regard,  the 
Commission  finds  that  the  CBOE’s 
proposal  also  is  consistent  with  Section 
6(b)(6)  ^  of  the  Act  in  that  it  provides  for 
the  appropriate  disciplining  of  the 
CBOE’s  members  for  violation  of 
Exchange  rules.  Indeed,  the  Commission 
previously  urged  the  CBOE  to 
incorporate  the  as  of  add  fee  program 
into  the  Minor  Rule  Plan  contained  in 
Rule  17.50.®  The  Commission  continues 
to  believe  that  fining  and  instituting 
disciplinary  proceedings  against 
members  to  encourage  compliance  with 
exchange  rules  is  generally  preferable  to 
assessing  fees.® 

The  Commission  finds  that  the 
proposed  schedule  of  penalties  pursuant 
to  CBOE  Rule  17.50(g)(7)  is  consistent 
with  the  Act.*® 

Further,  the  Commission  does  not 
believe  that  the  fact  that  the  new  fine 
schedule  will  apply  to  individual 
members  and  not  clearing  members 
raises  significant  regulatory  concerns. 
First,  the  Exchange  represents  that  most 
as  of  adds  are  the  result  of  late 
submissions  by  individual  members,  not 
clearing  firms.  Second,  in  its  present 
form  as  previously  approved  by  the 
Commissioh,  both  the  as  of  add  fee 
program  and  the  summary  fine  program 
distinguish  between  clearing  members 
and  individual  members.  Accordingly, 


» 15  U.S.C.  78f(b)(6). 

■While  the  CBOE  did  not  completely  incorporate 
the  as  of  add  fee  program  into  Rule  17.50,  it  ^d 
create  the  current  summary  fine  program  fm  the 
most  egregious  violations  of  Rule  6.51.  See 
Securities  Exchange  Act  Release  No.  35297  (January 
30, 1995),  60  FR  7091  (February  6, 1995). 

■See  Securities  Exchange  Act  Release  No.  35190 
(January  3, 1995),  60  FR  3008  Osnuary  12, 1995). 
Fines  levied  pursuant  to  the  Minor  Rule  Plan 
provide  for  an  appropriate  response  to  minor 
violations  of  Exchange  rules,  while  preserving  the 
due  process  rights  of  the  party  accused  through 
specified,  required  procedures. 

‘■The  Commission  notes  that  under  certain 
circumstances  the  new  schedule  of  penalties 
pursuant  to  the  Minor  Rule  Plan  may  be  too  lenient 
in  that  referral  to  the  Business  Conduct  Committee 
takes  a  minimum  of  five  months.  However,  the 
Commission’s  concerns  in  this  regard  are  alleviated 
by  the  fact  that  at  any  time  the  Exchange  has  the 
discretion  to  initiate  a  formal  disciplinary 
proceeding  against  a  member  pursuant  to  Chapter 
XVn  of  the  CBOE’s  rules  in  the  event  the  Exchange 
determines  that  any  violations  of  Rule  6.51  are  not 
minor  in  nature.  Moreover,  the  Exchange  ha.s 
represented  to  the  Commission  that  the  new 
schedule  of  penalties  was  the  subject  of  extensive 
consideration  by  the  Exchange’s  Clearing 
Procedures  and  Financial  Planning  Committees  as 
well  as  its  Floor  Directors  Committee.  See 
Clarification  letter,  supra  note  4. 
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the  Commission  believes  that  the 
diEEsrence  in  treatment  between  clearing 
members  and  individual  members  is 
reasonable  and  consistent  with  the  Act. 

Additionally,  the  Commission 
believes  that  including  a  verification 
procedure  under  Rule  17.50,  pursuant  to 
udiich  any  member  who  receives  an  as 
of  add  summary  fine  would  be  able  to 
request  verification  of  that  fine  by  the 
Exchange,  provides  adequate  due 
process  rights  to  the  fin^  member  and 
is  consistent  with  the  Ac:t.  The 
Commission  notes  that  even  if  the 
accused  fails  to  request  verificaticm,  the 
member  may  appeal  the  fine  under  Rule 
17.50(d)  within  30  days  after  the 
Exchange’s  service  of  the  disciplinary 
notice  informing  the  member  of  the  fine. 

Moreover,  the  Commission  believes 
that  the  procedures  cnirrently  set  forth  in 
Rule  2.26(d),  which  permit  &e 
Exchange  to  suspend  the  as  of  add  fise 
program,  are  )ust  as  appropriate  for 
inclusion  in  die  as  of  add  summary  fine 
program.  The  Commission  believes  that 
when  unusual  circumstances  exist  that 
affect  the  ability  of  a  significant  number 
of  members  to  submit  trade  infcmnation 
to  the  ^cchange  in  a  timely  manner  it 
may  not  be  appropriate  to  assess  fines 
against  sucdi  members.  These 
procadures  vdll  permit  the  CEtOE’s 
Clearing  Procadures  Committee,  with 
the  approval  of  the  President  of  the 
Exchange,  or  his  designee,  to  suspend 
the  as  of  add  summary  fine  program  for 
periods  no  greater  than  seven  calendar 
days,  plus  extensions,  when  unusual 
cnrcumstances  so  warrant.  The 
Commission  notes,  however,  that  it 
expects  the  CBOE  to  use  its  power  to 
waive  as  of  add  fines  only  in  highly 
imusual  circumstancas. 

Finally,  the  Commission  believes  that 
the  Exchange  will  be  providing 
adequate  notica  of  the  rule  change  to  its 
members  by  publication  in  the 
Exchange’s  Regulatory  Bulletin  45  days 
in  advanca  of  the  effective  date  of  the 
change.  The  Commission  believes  this  is 
particularly  important  with  rule  changes 
such  as  this  wldch  affect  members’ 
suscaptibility  to  disciplinary  sanctions. 

Accardingly,  the  Commission  finds 
that  the  CBOE’s  piuposal  is  appropriate 
and  consistent  with  the  Ad. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-CBOE-96- 
24)  IS  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 


"  15  U.S.C.  78*(b)(2). 

>*17  CFR  200.30-3(aKl2). 


MaigartI  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-23350  Filed  9-11-96;  8:45  am] 
■LUNG  OOOC  at1»-01-M 


[RMmm  No.  34-37644;  FHe  No.  8R-CHX- 
96-21] 

Solf>R6gulalory  Organizations;  Notica 
of  Rling  of  ProjxMad  Rula  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Relating  to  “Stc^" 

Orders  and  “Stoppecf'  Orders 

September  5, 1996. 

Pursuant  to  Secticm  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  July  22, 1996,  the 
Chicago  Stcxh  Exchange,  Incorporated 
(“CHX”  or “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  h  Items  1, 11,  and 
m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
an.d  Amendment  No.  1  thereto  from 
interested  persons. 

L  Self'R^nlatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XX,  Ride  28  and  Articde  XX, 

Rule  37  of  the  Exchange’s  Rules  and  add 
Article  XX,  Rule  28A  to  the  Exchange’s 
Rules.  The  text  of  the  proposed  rule 
change  is  as  follows  [new  text  is 
italicized;  deleted  text  is  bracketed): 

AitkleXX 

Liability  for  [“Stop”]  “Stopped”  Orders 

Rule  28  An  agreement  by  a  member  or 
member  organization  to  have  an  order 
“stopped”  [“stop”  securities]]  at  a  specified 
price  shall  constitute  a  guarantee  of  the 
purchase  ch^  sale  by  him  or  it  of  the 
securitylies]  at  the  stopped  pric:»  or  its 
equivalent  in  the  amount  specified;  but  in  no 
event  shall  the  ffjorantee  be  greater  than  the 
greater  of(i)  the  size  disseminated  in  the 
primary  market  at  the  time  the  order  was 
stopped,  or  (ii)  the  size  disseminated  by  the 
Exchange  at  the  time  the  order  was  stopped. 
If  an  order  is  executed  at  a  price  less 
favorable  [price  than  that  agree  upon]  than 
the  stopped  price,  the  member  or  member 
organization  which  agreed  to  stop  the 
secnirities  shall  be  liable  for  an  adjustment  of 
the  difference  between  the  two  prices. 


>  See  Letter  from  David  T.  Rusoff,  Attorney,  Foley 
ft  Lardnar,  to  Jon  Kroeper,  Attorney,  SEC,  dated 
August  27, 1996  (“Amendment  No.  1"). 
Amendment  No.  1  added  language  clarifying  the 
manner  by  which  sell  stop  li^t  cx'ders  would  be 
elected  under  proposed  C3IX  Article  XX,  Rule 
28A(b)(2)  and  corrected  the  text  of  the  proposed 
amendment  to  CUX  Article  XX,  Rule  37(a]l6. 


Rule  28A  Stop  Orders. 

(a)  Stop  Orders. 

A  “stop”  order  to  buy  shall  only  be  entered 
at  a  price  above  the  current  primary  market 
offer.  A  “stop”  order  to  sell  shall  only  be 
entered  at  a  price  below  the  current  primary 
market  bid.  Once  entered,  a  “stop”  order 
may  not  be  executed  until  a  trade  (the 
“effective  trade”)  occurs  in  the  primary 
market  that  is  at  or  throu^  the  price  of  the 
“stop”  (xder.  Once  the  effective  trade  occurs, 
the  "stop”  order  shall  be  executed  based' 
upon  the  next  primary  market  trade,  but  at 
a  price  no  better  than  the  effective  trade  (i.e. 
the  “stop”  order  shall  be  executed  on  a  next- 
no  better  basis). 

(b)  Stop  Limit  Orders. 

(1)  Buy  Stop  Limit  Orders.  A  buy  stop  limit 
order  shall  only  be  entered  at  a  price  above 
the  current  priimry  market  offer  and  shall 
become  a  limit  order  when  a  round-lot 
transaction  takes  place  in  the  primary  market 
at  or  above  the  stop  price.  The  order  shall 
then  be  filled  in  the  manner  prescribed  for 
handling  a  limit  order  to  buy. 

(2)  Sel’  Stop  Limit  Orders.  A  sell  stop  limit 
order  shall  only  be  entered  at  a  price  below 
the  current  prinnary  market  bid  and  shall 
become  a  limit  order  when  a  round-lot 
transaction  takes  place  in  the  primary  market 
at  or  below  the  stop  price.  The  order  shall 
then  be  filled  in  the  manner  prescribed  for 
handling  a  limit  order  to  sell. 

AitkleXX 
Rule  37(a) 

1.-5.  No  change  in  text. 

6.  Since  execnitions  are  guaranteed  on  the 
basis  of  the  size  and  price  of  the  beet  bid  or 
offering  the  order  may  be  execnited  out  of  the 
primary  market  range  for  the  day,  but  in  a 
Dual  Trading  System  issue  a  stop  must  be 
granted  if  requested. 

n.  Self-RegulatcMy  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Comnussion,the 
self-regulatory  organization  included 
statements  exmeeming  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discxissed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  primary  purpose  of  the  proposed 
rule  change  are  to  clarify  that  the 
existing  Rule  28  of  CHX  Article  XX 
relates  to  “stopped”  orders  and  not 
“stop”  orders,  and  to  add  a  provision  to 
the  Exchange’s  Rules  relating  to  “stop” 
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orders,  among  other  things.  With  regard 
to  “stop”  orders,  proposed  CHX  Article 
XX,  Rule  28A  permits  such  orders  only 
to  be  entered  at  a  price  above  (for  buy 
orders)  or  below  (for  sell  orders)  the 
current  primary  market  offer  or  bid, 
respectively. 

In  addition,  the  Exchange’s  rules  on 
“stopped”  orders  are  being  clarified  to 
make  it  clear  that  the  execution 
guarantee  of  the  “stopped”  order  is 
limited  to  the  size  displayed  in  the 
primary  market  when  the  “stopped” 
order  is  entered.  This  is  consistent  with 
the  execution  guarantee  on  orders  that 
are  subject  to  die  BEST  Rule  that  are  not 
stopped,  which  are  guaranteed  an 
execution  on  the  lesser  of  the  size 
displayed  in  the  primary  market  or  2099 
shares.^ 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  3  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  firee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self -Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Afition 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


^  See  CHX  Article  XX,  Rule  37.  The  Exchange's 
BEST  System  specifies  certain  conditions  under 
which  CHX  specialists  are  required  to  accept  and 
guarantee  executions  of  market  and  limit  orders 
from  100  up  to  and  including  2099  shares. 

=»  15  U.S.C.  78f(5). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  theToregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  O.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-96-21 
and  should  be  submitted  by  October  3, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  96-23310  Filed  9-11-96;  8:45  ami 
BILUNQ  CODE  MIO-OI-M 


[Release  No.  34-37653;  File  No.  SR-CSE- 
96-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
The  Cincinnati  Stock  Exchange 
Relating  to  Day  Trading  Margin 
Requirements 

September  6, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  15, 1996, 
the  Cincinnati  Stock  Exchange  (“CSE” 
or  “Exchange”)  filed  with  the  Secrmties 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  B  and  IB 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  proposes  to  amend  its  rules 
concerning  day  trading  margin 


requirements.  The  text  of  the  proposed 
rule  change  is  set  forth  below  (New  text 
is  italiciz^;  deleted  text  is  bracketed]* 

Rule  6.2.  Day  Trading  Margin 

(a)  The  term  “day  trading’’  means  the 
purchasing  and  selling  of  the  same 
security  on  the  same  day.  A  “day 
trader”  is  any  customer  whose  trading 
shows  a  pattern  of  day  trading. 

(b)  Whenever  day  trading  occurs  in  a 
customer’s  margin  account  the  margin 
to  be  maintained  shall  be  the  margin  on 
the  “long”  or  “short”  transaction, 
whichever  occurred  first.  When  day 
trading  occurs  in  the  account  of  a  day 
trader,  the  margin  to  be  maintained 
shall  be  the  margin  on  the  “long”  or 
“short”  transaction,  which  ever 
occurred  first. 

(c)  No  member  shall  permit  a  public 
customer  to  make  a  practice,  directly  or 
indirectly,  of  effecting  transactions  in  a 
cash  account  where  the  cost  of 
securities  purchased  is  met  by  the  sale 
of  the  same  securities.  No  member  shall 
permit  a  public  customer  to  make  a 
practice  of  selling  securities  with  them 
in  a  cash  account  which  are  to  be 
received  against  payment  from  another 
broker-de^er  where  such  securities  were 
purchased  and  are  not  yet  paid  for. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  propos^ 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  enhance  the  financial 
protections  and  therefore  the  integrity  of 
the  Exchange’s  markets  by  ensuring  that 
customers  maintain  adequate  margin 
reserves  in  their  accounts.  The  proposed 
rule  change  requires  day  traders  to 
maintain  margins  sufficient  to  cover 
their  intraday  “long”  or  “short” 
positions,  depending  upon  which 
occurred  first,  for  a  particular  day. 

Because  the  proposed  rule  change 
will  enhance  the  financial  protections 
and  the  integrity  of  the  exchange’s 
markets,  the  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
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Section  6  of  the  Act  in  general  and  with 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  hH- 
CommissioB  Action 

Within  35  days  of  the  publication  of 
this  notice  in  theFederal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  ^ding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Cranments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  lule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions, 
should  refer  to  File  No.  SR-CSE-96-05 
and  should  be  submitted  by  October  3, 
1996. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

{FR  Doc.  96-23348  Filed  6-11-96;  8:45  am) 
aajJNO  oooc  aoKMH-M 


[Raleeae  Na  34-37639;  RIe  No.  8R-DCC- 
96-09] 

Self-ftogulatory  Organizations;  Daita 
daaring  Coq>.;  Notice  of  Riing  of 
Proposed  Rtiie  Change  RegarAng 
Securities  Eiigibie  as  Margin 

September  4, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on 
July  2, 1996,  Delta  Clearing  Corp. 
(“DCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  in  below,  which  items 
have  been  prepared  primarily  by  DCC. 
On  August  16, 1996,  DCC  filed  an 
amendment  to  its  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  firom  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statemoit  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
EKDC’s  rules  to  allow  participants  the 
option  of  posting  margin  with  DCC  in 
the  form  of  U.S.  Treasury  notes  or  U.S. 
Treasury  bonds  to  amend  the  haircuts 
applicable  to  securities  deposited  as 
margin. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Purpose 
of,  and  Statutory  Basis  for,  the 
Proposed  Rule  ^ange 

In  its  filing  with  the  Commission, 

DCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  ..DCC  has  prepiured 
summeuries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 


*  17  ait  200.30-3(a)(l2). 

*  15  U.S.C.  788(b)(1)  (1988). 

*  Letter  from  John  Grebenstein,  Executive 
Director,  DCC,  to  Michele  Bianco,  DivUion  of 
Market  Regulation,  Craunission  (August  16, 1996). 

*The  Coramiuion  has  modified  parts  of  these 
statements. 


(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

Currently,  DCC  participants  may  post 
margin  in  either  U.S.  Treasury  bills  or 
in  central  bank  funds  (e.g.,  F^eral 
funds).^  The  purpose  of  the  proposed 
rule  change  is  to  amend  DGC’s 
procedures  for  the  clearance  and 
settlement  of  over-the-counter  options 
and  of  repurchase  and  reverse 
repurchase  agreements  to  allow 
participants  the  option  of  posting 
margin  either  in  central  ba^  funds  or 
in  U.S.  Treasury  bills,  notes,  or  bonds. 

DCC  participants  trade  and  maintain 
inventories  in  a  wide  range  of  U.S. 
Treasury  securities.  However, 
participants  do  not  always  maintain 
inventory  in  U.S.  Treasury  bills  that  are 
eligible  as  DCC  margin  collateral. 
Consequently,  participants  incur 
additional  costs  in  order  to  satisfy  DCC’s 
requirement  that  margin  collateral  be 
supplied  in  U.S.  Treasury  bills. 

DCC  also  believes  that  expanding  the 
allowable  margin  collateral  to  include 
U.S.  Treasiuy  notes  and  bonds  will 
improve  participants’  ability  to  meet 
margin  c^ls  in  a  timely  fashion  because 
they  will  be  able  to  select  ftom  a  greater 
portion  of  the  securities  in  their 
securities  inventories  to  meet  their 
margin  requirements.  DCC  also  believes 
that  because  the  U.S.  Treasury  securities 
markets  is  extremely  liquid  that  DCC’s 
acceptance  of  U.S.  Treasury  notes  and 
bonds  as  collateral  will  not  impede 
DCC’s  ability  to  liquidate  if  necessary 
and  thus  not  increase  the  risk  to  DCC  or 
to  the  national  clearance  and  settlement 
system. 

Furthermore,  DCC  believes  that  with 
the  appropriate  “haircut”  margin  calls 
met  using  U.S.  Treasury  notes  and 
bonds  will  pose  no  additional  risk  to  the 
system.  As  its  haircuts,  DCC  is 
proposing  to  use  the  Commission’s 
schedule  for  valuation  of  government 
securities  as  set  forth  in  the 
Commission’s  uniform  net  capital  rule.’ 
DCC  believes  that  this  approach  is 
conservative  because  the  Commission’s 
schedule  provides  for  a  larger 
percentage  reduction  in  the  valuation  of 
U.S.  Treasury  securities  with  greater 
maturities.  The  magnitude  of  the 
reduction  in  value  is  consistent  with 
DCC’s  methodology  of  assuming  a  three 
standard  deviation  movement  in  the 


*  With  respect  to  options,  participants  qlso  can 
post  margin  in  the  form  of  cover  (i.e..  Treasury 
securities  that  would  be  deliverable  upon  exercise 
of  an  option). 

0 17  CFR  240.15c-t  (1996).  The  schedule  for 
valuation  of  government  securities  is  set  forth  in 
paragraph  (c)(2)(viKA)  of  Rule  15c3-l. 
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yield  of  the  security  based  on  the  last 
one  hundred  day  period's  closing 
prices.  DCC*8  clearing  bank.  Bank  of 
New  York,  will  accept  these  securities 
without  further  haircut.  However,  if  the 
Bank  of  New  York  alters  its  haircut 
schedule  such  that  this  proposed  rule 
change  is  not  acceptable  to  it,  DCC  will 
submit  a  proposed  rule  change  seeking 
Commission  approval  to  amend  its  rule 
to  conform  to  the  Bank  of  New  Ybrk 
haircut  schedule. 

DCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  DCC.  In 
particular,  Set^on  17A(b)(3)(F)  of  the 
Act^  which  requires  that  a  clearing 
agency  be  organized  and  its  rules  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  to  remove 
impediments  to  and  to  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
DCC  believes  the  proposed  rule  change 
will  permit  wider  utilization  of  the 
system  by  providing  participants  vrith 
the  opportimity  to  meet  efficiently 
margin  requirements  consistent  with 
DCC’s  obligations  to  safeguard  funds 
and  securities. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

DCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  ^rtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


“  15  U.S.C  78q-l  (b)(3)(F)  (1988). 


IV.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Pubhc  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DCC.  All  submissions  jshould 
refer  to  the  file  number  SR-DCC-96-09 
and  should  be  submitted  by  October  3, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-23312  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  8010-01-M 


[Release  No.  34-37652;  Intematibnal 
Release  No.  1017;  File  No.  SR-OTC-e6-13] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Admission  of  Foreign 
Entities  As  Depository  Participants 

September  5, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  Notice  is  hereby  given  that  on 
July  12, 1996,  The  Depository  Trust 
Company  (“DTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  (File  No.  SR-DTC-96-13)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


’  15  U.S.C.  788(b)(1)  (1988). 


I.  Self-Regulatory  Organization’s 
Statemmt  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  propoees  to  amend  its  current 
participants  admissions  policy  to  permit 
entities  that  are  organized  in  a  foreign 
country  and  are  not  subject  to  U.S. 
federal  or  state  regulation  (“foreign 
entities”)  to  become  DTC  participants. 

IL  Self-Regnlatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  fifing  with  the  Commission, 

DTC  include  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepiured 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

DTC  Rules  2  and  3  set  forth  the  basic 
standards  for  the  admission  of  UTC 
participants.  The  admission  of  an  entity 
that  is  unable  to  meet  the  financial 
obligations  arising  from  its  depository 
transactions  can  directly  affect  all  ot^r 
participants.  Accordingly,  DTC’s  rules 
provide  that  the  admission  of  a 
participant  is  subject  to  an  applicant’s 
demonstration  that  it  meets  reasonable 
standards  of  financial  responsibility, 
operational  capability,  and  character. 
Furthermore,  DTC’s  rules  require  all 
participants  to  demonstrate  to  DTC  that 
these  standards  are  met  on  an  ongoing 
basis. 

In  determining  whether  to  grant 
access  to  its  services,  DTC’s  1990 
“Policy  Statement  on  the  Admission  of 
Participants”  (“1990  Policy  Statement”) 
considers  whether  the  applicant  is 
subject  to  comprehensive  U.S.  federal  or 
state  regulation  to  be  a  critical  factor.^ 
Such  regulation  includes,  among  other 
things,  capital  adequacy,  financial 
reporting  and  recoidkeeping,  operating 
performance,  and  business  conduct  of 
the  applicant.  Under  the  1990  Policy 
Statement,  an  applicant  not  subject  to 


>The  Ck)ininis8ion  lias  modified  the  text  of  the 
summari^  prepared  by  DTC. 

’The  1990  Policy  Statement  is  set  forth  in 
Securities  Exchange  Act  Release  No.  27808  (March 
16, 1990),  55  FR  11279|SR-DTC-90-0ll  (notice  of 
filing  of  propKised  rule  change).  For  a  complete 
discussion  of  the  1990  Policy  Statement,  refer  to 
Securities  Exchange  Act  Release  No.  28754  Qenuary 
8, 1991),  56  FR  1548  (order  approving  proposed 
rule  change). 
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state  of  federal  regulatory  oversight 
generally  would  not  be  eligible  to 
become  a  participant.'*  However,  since 
1990  DTC  has  admitted  ^  small  number 
of  foreign  entities  as  participants  if  their 
obUgations  to  DTC  are  guaranteed  by 
participants  deemed  ci^itworthy  by 
DTC. 

Recently,  certain  participants  have 
requested  that  DTC  consider  changes  in 
the  admissions  policy  that  would  allow 
foreign  affiliates  of  EfTC  partidpants  to 
become  direct  participants  without  first 
obtaining  finandal  guarantees.  The 
purpose  of  the  proposed  rule  change  is 
to  ekabUsh,  in  lieu  of  requiring  foreign 
entities  to  obtain  such  guarantees, 
admissions  criteria  that  will  permit  a 
well-qualified  foreign  entity  to  obtain 
direct  access  to  DTC’s  service  while 
assuring  that  the  unique  risks  associated 
with  the  admission  of  foreign  entities 
are  adequately  addressed. 

The  amission  of  foreign  entities  as 
partidpants  raises  a  number  of  unique 
risks  and  issues,  including,  without 
limitation,  (i)  the  level  of  state  and 
federal  regulation  to  which  the  foreign 
entity  would  be  subject,  (ii)  whether  the 
operation  of  the  laws  of  ffie  entity’s 
home  country  and  time  zone 
differences  B  may  impede  the  successful 
exercise  of  DTC’s  ri^ts  and  remedies, 
particularly  in  the  event  of  the  entity’s 
failure  to  sdtle,  and  (iii)  whether  the 
finandal  information  regarding  the 
foreign  entity  made  available  to  DTC  for 
monitoring  purposes  would  be  less 
adequate  ffian  information  received 
finm  U.S.  domestic  entities. 

In  an  effort  to  address  these  issues 
and  concerns,  the  proposed  rule  change 
will  require  that  the  foreign  entity,  in 
addition  to  executing  the  standard  DTC 
Participants  Agreement,  enters  into  a 
series  of  undertakings  and  agreements 
that  are  designed  to  address 
jurisdictional  concerns,  suffidency  of 
collateral,  and  to  assure  that  DTC  is 


*However,  OTC  recognizes  that  any  person 
designated  by  the  Gonunission  pursuant  to  Section 
17A(b)(3)(B)(vi)  of  the  Act  even  if  not  sul^ect  to 
such  regulatory  oversight  could  be  elig.oie  for 
admiasion. 

‘Certain  of  these  criteria  could  be  waived  where 
inappropriate  to  a  particular  applicant  or  class  of 
applicants  (e.g.,  certain  foreign  govenuiMnts  or 
international  or  national  central  securities 
depositories). 

‘Time  zone  differences  could  complicate 
communications  between  foreign  participants  and 
their  correspondent  U.S.  settling  t^ks  with  respect 
to  the  timely  payment  of  participants’  net  debit  to 
DTC  or  intraday  demands  for  payment.  These 
differences  also  could  delay  CrrC’s  receipt  of 
information  concerning  a  participant’s  financial 
condition  thereby  placing  DTC  at  a  potential 
disadvantage  relative  to  other  foreign  creditors  that 
already  have  received  the  information  because 
actions  subsequently  taken  by  DTC  to  protect  itself 
or  its  participants  could  be  limited  or  foreclosed  by 
the  prior  actions  of  the  foreign  creditors. 


provided  with  audited  financial 
information  that  is  acceptable  to  DTC. 
With  regard  to  the  undertakings  and 
agreements  between  the  foreign  entity 
and  DTC,  jurisdictional  issues,  and 
waivers  of  rights  or  immunity  with 
regard  to  all  collateral  of  the  foreign 
entity  deposited  with  or  pledged  to 
DTC,  DTC  will  require  an  opinion  of 
counsel  satisfactory  to  DTC  that  states, 
among  other  things,  that  all  such 
imdertakings,  agreements,  and  waivers 
are  legal  and  enforceable  against  the 
foreign  entity  and  will  be  recognized 
and  given  effect  imder  the  laws  of  the 
foreign  entity’s  home  coimtry. 

The  proposed  rule  change  also  will 
require  that  the  foreign  entity  (i)  be 
subject  to  regulation  in  its  home 
country,  (il)  be  in  good  standing  with  its 
home  country  regulator,  and  (iii)  if  there 
is  a  central  securities  depository 
established  in  the  foreign  entity’s  home 
country,  be  eligible  to  ^ome  a  member 
of  that  depository.  Furthermore,  the 
proposed  rule  change  will  require  that 
the  home  country  regulatory  of  the 
foreign  entity  have  entered  into  a 
memorandum  of  undertaking  with  the 
Conunission  to  share  or  exchange 
informaticoi. 

The  proposal  also  sets  forth  special 
financial  conditions  for  foreign  entities. 
Under  the  proposed  rule  change,  foreign 
entities  will  be  required  to  have  and 
maintain  excess  net  capital  equal  to 
1000%  of  the  excess  net  capital  required 
of  U.S.  participants.’’  Foreign  entities 
also  will  be  required  to  deposit  with  or 
pledge  to  DTC  special  collateral  ha'ving 
a  value  equal  to  fifty  percent  of  the 
entity’s  net  debit  cap  after  the 
imposition  of  specified  haircuts.  Except 
for  U.S.  Treasury  securities,  securities 
included  in  the  special  collateral 
accoimt  will  receive  a  haircut  of  fifty 
percent.  In  addition,  securities  for 
which  the  foreign  entity  is  the  sole  or  a 
principal  market  maker  would  not  be 
acceptable  as  special  collateral.  Most 
importantly,  tlie  foreign  entity  will  not 
receive  credit  for  the  special  collateral 
'  in  DTC’s  Collateral  Monitor.  Any  net 
debit  must  be  supported  by  the  value  of 
other,  non-speciid  collateral  (including 
any  securities  received  by  the 


'To  qualify  to  be  a  DTC  participant,  DTC 
cumntiy  requires  that  U.S.  Ixoker-dealers  have  and 
maintain  a  minimum  of  $500,000  excess  net  capital 
and  that  banks  mitst  have  and  maintain  minimiun 
equity  of  $2  million.  Therefore,  under  the  proposal, 
foreign  broker-dealers  would  be  required  to  have 
and  maintain  excess  net  capital  of  $5  million  and 
foreign  banks  would  be  required  to  have  and 
maintain  equity  of  $20  million  to  qualify  for 
admission.  Telephone  conversation  between 
Richard  B.  Nesson,  Executive  Vice  President  and 
General  Counsel,  DTC.  and  Mark  Steffensen, 
Special  Counsel,  Division  of  Market  Regulation, 
CcMnmission  (August  15, 1996). 


participant)  reflecting  DTC’s  customary 
haircuts.  The  effect  of  these  special 
collateral  requirements  will  help  to 
assure  that  IDTC  does  not  suffer  a  loss 
even  if  the  foreign  entity  fails  to  settle 
and  the  market  value  of  the  collateral 
supporting  its  net  debit  decreases  by 
fifty  percent  or  less. 

The  central  purpose  of  the  special 
financial  conditions  is  to  compensate 
for  the  fek^  that  foreign  entities  are  not 
subject  to  regulatory  oversight  in  the 
U.S.  As  such,  information  concerning 
impending  insolvency  of  foreign  entities 
will  not  be  available  to  DTC  through  the 
information-sharing  network  that  has 
been  established  among  U.S.  self- 
regulatory  organizations.^  After  receipt 
of  an  early  warning  from  a  domestic 
participant’s  regulator  or  from  another 
clearing  agency  of  which  the  participant ' 
is  a  member,  DTC  can  take  early 
measures  to  protect  itself.  For  example, 
DTC  can  demand  additional  collateral 
or  permit  the  participant  to  effect 
transactions  on  a  “cash  and  carry”  basis 
only.  Because  such  information-sharing 
will  not  necessarily  be  available  for  a 
foreign  entity,  DTC’s  proposed  financial 
conditions  will  require  foreign 
participants  to  deposit  this  special 
collateral  before  such  participants  are 
permitted  to  create  a  net  debit  in  DTC’s 
settlement  system. 

DTC  believes  that  the  proposed  rule 
changes  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act” 
berause  the  proposal  does  not  unfairly 
discriminate  against  foreign  entities 
seeking  admission  as  participants. 
Instead,  DTC  believes  tire  proposed 
rulechange  appropriately  accoimts  for 
the  unique  risks  to  the  depository  raised 
by  their  admission. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

While  DTC  acknowledges  that  the 
proposed  rule  change  may  impose  an 
additional  burden  for  foreign  entities 
due  to  the  modified  admissions  criteria, 
DTC  believes  that  any  such  burden  is 
necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


‘In  1988,  DTC  and  other  U.S.  clearing  agencies 
created  the  Securities  Cleaiing  Group  (“SCG”).  The 
primary  purpose  of  the  SCG  was  to  establish  formal 
procedures  for  the  sharing  of  appropriate  Gnancial, 
operational,  and  clearing  information  about 
common  members.  For  a  complete  description  of 
SCG,  refer  to  Securities  Exchange  Act  Release  No. 
27044  (July  18, 1989),  54  FR  30963  (File  Nos.  SR- 
DTC-8a-20,  SR-di4CC-88-10,  SR-MSTG-88-07. 
SR-NSCC-88-09,  SR-OCG-89-02,  SR-PHILADEP- 
89-01,  and  SR-SCCP-89-Oll. 

» 15  U.S.C  78q-l  (1988). 
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(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

DTC  has  not  sought  or  received 
comments  on  the  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  writtmx  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  £dso  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-DTC-96-13 
and  should  be  submitted  by  October  3, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^” 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-23342  Filed  9-11-96;  8:45  am| 
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[Releaae  Na  34-37647;  File  Na  SR-GSCC- 
96-8] 

Self-Regulatory  Organixations; 
Qovemment  SMurltiee  Clearing 
Corporation;  Notice  of  Rling  of  a 
Profx>sed  Rule  Change  Relating  to 
Repurchase  Agreement  Netting 
Service 

September  5, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on 
August  1, 1996,  the  Government 
Securities  Clearing  Corporation 
(“GSCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
the  proposed  rule  change  (File  No.  SR- 
GSCC-96-8)  as  describe  in  Items  I,  n, 
and  ni  below,  which  items  have  been 
prepared  primarily  by  GSCC.  On  August 
9, 1996,  GSCC  fil^  an  amendment  to 
the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fiom  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  iff 
the  Proposed  Rule  Change 

GSCC  proposes  to  reimburse  two  costs 
related  to  interdealer  broker  netting 
members’  (“IDBs”)  participation  in 
CtSCC-s  netting  system  for  repurchase 
and  reverse  repurchase  transactions 
(“repo”)  involving  government 
securities  as  the  underlying 
instruments. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Recently,  the  Commission  approved 
"  File  No.  SR-GSCC-96-04  to  allow  IDB 
netting  members  to  participate  in 


’  15  U.S.C.  788(b)(1)  (1988). 

^  Letter  firom  Jeffrey  Ingber,  General  Counsel  and 
Secretary,  GSCX),  to  Christine  Sibille,  Division  of 
Market  Regulation,  Commission  (August  6, 1996). 

®The  Commission  has  modified  the  text  of  the 
statements  GSCC  submitted. 


GSCC’s  netting  service  for  repos.*  Under 
thq  rule,  IDB  and  hon-IDB  netting 
members  can  sulmiit  data  on  brokered 
repos  to  GSCC  in  the  same  manner  as 
they  do  for  cash  transactions.^  GSCC 
compares,  nets,  and  settles  repo  close 
legs  and  repo  start  legs  submitted  prior 
to  start  date  (i.e.,  non-same-day-settling 
start  legs)  pursuant  to  GSCC’s  existing 
procedures  for  the  netting  and 
settlement  of  repos.  The  member  parties 
to  brokered  repos  assume  tibe 
responsibility  for  the  intr^ay 
settlement  of  start  legs  outside  of  GSCC. 

This  filing  will  amend  GSTC’s  rules  to 
accommodate  IDB  participation  in  repo 
netting  and.  more  particularly,  the 
ineligibility  of  intraday  settling  start  legs 
for  netting  and  settlement  through 
GSCC.  The  first  change  relates  to  the 
clearance  charges  incurred  by 
participating  IDBs  for  the  settlement  of 
the  start  legs  of  brokered  repos.  The 
term  clearance  charges  is  a  commonly 
used  term  that  refers  to  costs  charged  by 
a  clearing  agent  bank  to  a  broker-dealer 
customer  related  to  the  settlement  by 
that  customer  of  its  securities  movement 
obligations.  Such  costs  many  include 
both  fixed  charges  and  pass  through 
charges  such  as  the  costs  of  Fed  Wire. 

As  GSCC  stated  in  its  prior  rule 
filing,^  its  long-range  plans  for  repo 
services  entail  the  full  and  complete 
automation  of  all  aspects  of  start  and 
close  leg  processing,  including  the 
intraday  settlement  of  repo  start  legs. 
GSCC  bialieves  that  intraday  settlement 
of  start  legs  will  be  introduced  next 
year.  Once  intraday  settling  start  legs  are 
netted  by  GSCC.  participating  IDBs  will 
not  incur  any  clearance  cost  for  them 
because  no  movements  of  securities 
between  IDBs  and  their  dealer 
customers  will  be  required.  Rather. 

IDB’s  settlement  obligations  will  be 
satisfied  through  the  netting  process.'  In 
order  to  not  disadvantage  IDBs  that  wish 
to  participate  in  the  repo  netting  process 
immediately,  GSCC  will  absorb  IDBs’ 
clearance  charges  related  to  the 
settlement  of  intraday  repo  start  legs.  To 
protect  itself  from  being  obligated  to  pay 
for  clearance  charges  that  are 
significantly  higher  than  those  that  are 
customary  in  the  industry,  GSCC  will 
reserve  the  right  to  absorb  such  charges 


*  Securities  Exchange  Act  Release  No.  37482 
(August  1, 1996),  61  FR  40275  ("Release  No. 
37482”). 

®  IDBs  are  restricted  to  submitting  to  GSCC  data 
on  offsetting  repo  transactions  done  with  GSCC 
repo  netting  participants  in  order  to  ensure  that  the 
IDB  will  net  out  of  the  repo  transaction. 

‘  Release  No.  37482. 

^  Because  IDBs  will  be  permitted  only  to  submit 
to  GSCC  data  on  offsetting  repo  transactions  done 
with  GSCC  netting  participants,  their  settlement 
obligations  for  the  start  legs  will  net  out  as  they  do 
with  the  close  legs. 
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only  up  to  a  dollar  amount  deemed 
reasonable  by  it. 

Also  in  oraer  to  not  disadvantage 
IDBs  participating  in  the  initial  brokered 
repo  netting  service,  if  an  IDB  incurs  or 
causes  GSCX  to  incur  an  overnight 
finanring  cost  resulting  solely  ^m 
securities  delivered  late  in  the  day  that 
the  IDB  is  not  able  to  redeliver  before 
the  close  of  the  Fed  Wire,  the  IDB  may 
submit  a  bill  for  this  financing  cost  to 
GSCC.  If  GSCX;  determines  that  such 
cost  was  Lncurred  rmavoidably  and 
without  fault  by  the  IDB,  GS(X  will 
absorb  or  reimburse  the  IDB  for  this  cost 
and  will  allocate  it  as  it  normally 
allocates  financing  costs  under  its  fee 
structure.  The  term  “overnight  financing 
cost”  is  a  commonly  used  term  that 
refers  to  the  costs  charged  by  a  clearing 
agent  bank  to  a  brcd^er-^ealer  customer 
related  to  the  financing  by  the  bank  of 
securities  held  from  one  business  day 
until  the  next  business  day  in  the 
customOT’s  clearing  account  To  protect 
itself  from  being  obligated  to  pay  for 
overnight  financing  charges  that  are 
significantly  higher  than  those  that  are 
customary  in  the  industry,  GSCX3  will 
reserve  the  ri^t  to  absorb  such  charges 
only  up  to  a  dollar  amount  deemed 
reasonable  by  it 

The  Board  of  Directors  of  GSCC  also 
has  determined  it  appropriate  to  make 
these  fee  reimbursement  provisions 
applicable  to  a  division  of  a  dealer 
netting  member  that;  (1)  Operates  in  an 
overall  manner  as  a  brok^,  (2) 
participates  in  the  repo  netting  service 
throu^  a  separate  GSCC  account;  and 
(3)  abides  by  the  restrictions  imposed  on 
IDBs  that  participate  in  the  repo  netting 
process. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  because  it 
should  facilitate  the  prompt  and 
accurate  clearance  and  secernent  of 
securities  transactions.* 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

GSCC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

GSCC  has  not  solicited  or  received 
comment  on  the  proposed  rule  change. 


•15  U.S.C  78q-l  (1988). 


Members  will  be  notified  of  the  rule 
change  filing,  and  comments  will  be 
solicited  by  an  Important  Notice. 

m.  Date  of  Effiactivenesa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  die  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  GSCC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  he  disapproved. 

IV.  Sfdicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submis^on,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ^t  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  the  file  nmnber  SR-GSCC-96- 
8  and  should  be  submitted  by  October 
3, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  NfeFarland, 

Deputy  Secretary. 

[FR  Doc.  96-23309  Filed  9-11-96;  8:45  am] 
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Self-Regulatory  Organizations; 
Qovemment  S^rlties  Clearing 
Corporation;  Notice  of  Filing  of 
Amendments  to  a  Proposed  Rule 
Change  Relating  to  the  Rights  and 
Responsibilities  of  Interdealer  Broker 
Netting  Members 

SeptembOT  6, 1996. 

On  July  2, 1996,  the  Government 
Securities  Clearing  Corporation 
(“GSCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
a  proposed  rule  change  (File  No.  SR- 
GSCC-96-07)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  ^  relating  to  the  rights 
and  responsibilities  of  interdealer 
broker  (“IDB”)  netting  members.  GSCC 
amend^  the  filing  on  July  23, 1996.^ 
Notice  of  the  proposed  rule  change,  as 
amended,  was  pifolished  in  the  Federal 
Register  on  August  20, 1996.*  On 
August  16, 1996,  and  on  August  21, 
1996,*  GSCC  fil^  amendments  No.  2 
and  3  to  the  filing.  Amendment  2  and 
amendment  No.  3  are  described  in  Items 
I,  n,  and  in  below,  which  items  have 
been  prepared  primarily  by  GSCC  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  fr^m  interested 
persons. 

L  Self-Regulatory  Organization’s 
Statement  the  Terms  of  Substance  ai 
the  Proposed  Rule  Change 

The  purpose  of  amendment  No.  2  is 
to  clarify  mat  Category  1  IDB  have  no 
liability  for  losses  resulting  from 
nonmember  brokered  transactions.  The 
purpose  of  amendment  No.  3  to  the 
proposed  rule  change  is  to  require  that 
at  least  thirty  percent  of  a  Category  1 
IDB’s  clearing  fund  deposit  consist  of 
cash  or  eligible  netting  securities  and 
that  no  more  than  seventy  percent  of  its 
clearing  fimd  deposit  be  met  by 
pledging  eligible  letters  of  credit. 


>  15  U.S.C.  78s(b)(l)  (1988). 

•Letter  from  Karen  Walraven,  Vice  President  and 
Associate  General  Counsel,  GSCC,  to  Jerry  W. 
Carpenter,  Assistant  Director,  Division  of  Market 
Regulation  (“Division"),  Commission  (July  18. 
1996). 

*  Securities  Exchange  Act  Release  No.  37565 
"(August  14, 1996),  61  FR  43103. 

*  Letters  from  Karat  Walraven,  Vice  President 
and  Associate  Counsel,  GSCC.  to  Jerry  W. 
Carpenter.  Division,  Commission  (August  12, 1996, 
and  August  15, 1996). 
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n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statem^nts.3 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  GSCC’s  rules  provide  that 
if  a  loss  resulting  from  a  defaulting 
member  relates  to  brokered  transactions, 
ten  percent  of  the  loss  is  allocated 
collectively  to  IDBs  regardless  of  their 
activity  with  the  defaulting  member. 

The  proposed  rule  change  as  initially 
filed  proposed  amending  GSCC’s  rules 
to  eliminate  the  collective  loss 
allocation  and  instead  to  allocate  fifty 
percent  of  the  loss  from  either  a  member 
or  nonmember  brokered  transactions  to 
Category  1  and  Category  2  IDBs  based 
on  the  level  of  their  trading  activity  with 
the  defaulting  member.^  However, 
pursuant  to  GSCC’s  rules,  only  Category 
2  IDBs  may  enter  into  nonmember 
brokered  transactions.  Amendment  No. 

2  clarifies  that  the  loss  from  a 
nonmember  brokered  transaction  will  be 
allocated  among  Category  2  IDBs  pro 
rata  based  on  the  level  of  their  trading 
activity  with  the  defaulting  member. 

The  purpose  of  amendment  No.  3  to 
the  proposed  rule  change  is  to  require 
that  at  least  thirty  percent  of  a  Category 
1  IDB’s  clearing  fund  deposit  consist  of 
cash  or  eligible  netting  securities  and 
that  no  more  than  seventy  percent  of  the 
clearing  fund  deposit  be  met  by 
pledging  eligible  letters  of  credit.  Unlike 
other  participants  which  are  required  to 
deposit  ten  percent  of  their  clearing 
fund  requirement  in  cash.  Category  1 
IDBs  need  only  deposit  $100,000  in  cash 
which  is  two  percent  of  their  proposed 
fixed  $5,000,000  deposit  requirement. 

As  originally  filed,  GSCC’s  proposed 
rule  change  permitted  Category  1  IDBs 
to  meet  the  non-cash  component  of  their 


*  The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  GSCC. 

B  A  member  brokered  transaction  is  a  brokered 
transaction  where  both  the  buyside  and  sellside 
counterparties  to  the  IDB  are  netting  members.  A 
nonmember  brokered  transaction  is  a  brokered 
transaction  where  either  the  buyside  or  sellside 
counterparty  to  the  IDB  is  a  nonmember. 


required  clearing  fund  deposit  {i.e.,  $4.9 
million)  all  or  in  part  by  pledging 
eligible  letters  of  credit  to  GSCC. 
However,  in  amendment  No.  3  GSCC 
states  that  for  Category  1  IDBs,  the  non¬ 
cash  component  of  their  clearing  fund 
requirement  should  be  consistent  with 
the  composition  requirements  of  other 
netting  members^  and  therefore,  no  more 
than  seventy  percent  of  a  Category  1 
IDB’s  required  clearing  fund  deposit 
may  be  met  by  pledging  eligible  letters 
of  credit.  At  least  thirty  percent  of  their 
clearing  fund  requirement  must  consist 
of  cash  or  eligible  netting  securities. 

Both  Category  1  EDBs,  because  of  their 
increased  volumes  due  to  the 
implementation  and  expansion  of  repo 
brokering  services,  and  Category  2  IDBs, 
because  they  may  enter  trades  with 
nonmembers,  present  increased  risk  to 
GSCC  rmd  its  other  members.  Therefore, 
GSCC  believes  that  IDBs  should  be 
subject  to  the  same  clearing  fund 
deposit  composition  requirements  as 
other  netting  members,  with  the 
exception  of  the  lower  cash  requirement 
for  Category  1  IDBs. 

GSCC  believes  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  requirements  of  Section  17A  of  the 
Act  ^  and  the  rules  and  regulations 
thereunder  because  the  proposal  should 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  by  IDBs  in  GSCC’s  netting 
system. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  as  amended  will 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  solicited 
with  respect  to  the  proposed  rule 
change  as  amended,  and  none  have  been 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  he  appropriate  and 
publishes  its  reeisons  for  so  finding  or 
(ii)  as  to  which  GSCC  consents,  the 
Commission  will: 


^  15  U.S.C  78q-l  (1988). 


(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  ^e 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  the  file  number  SR-GSCC-96- 
07  and  should  be  submitted  by  October 
3, 1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  96-23343  Filed  9-11-96;  8:45  am] 
BILUNG  cooe  SOKMIl-M 


[Release  Na  34-37656;  RIe  No.  SR-QSCC- 
96-66] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Permitting  All 
Netting  Members  To  Receive  Credit 
Forward  Mark  Adjustment  Payments 

September  6, 1996. 

On  June  15, 1996,  the  (kivemment 
Securities  Clearing  (Zorporation 
(“GSCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
a  proposed  rule  change  (File  No.  SR- 
GSCC-96-06)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”) '  to  allow  all  netting 
members  to  receive  credit  forward  mark 
adjustment  payments.  Notice  of  the 


•  17  CFR  200.3(>-3(a)(12)  (1995). 

*  15  U.S.C.  78s(b)(l)  (1988). 
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proposal  was  published  in  the  Federal 
Register  on  July  29, 1996.^  One 
comment  letter  was  received.’  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

L  Descriptkm 

The  rule  change  amends  GSCC  Rule 
13  to  permit  all  netting  members  to 
receive  credit  forward  marie  adjustment 
payments  from  GSCC  pursuant  to 
GSCC’s  frmds-only  settlement  process.^ 
Currently,  GSCC  collects  forward  mark 
adjustment  payments  from  those  netting 
members  with  a  negative  forward  mark 
adjustment  on  a  particular  business  day 
with  regard  to  a  particular  CUSIP  and 
remits  forward  mark  adjustment 
payments  to  eligible  category  one  dealer 
and  bank  netting  members  that  are  in  a 
positive  for\#ard  mark  position  with 
regard  to  such  CUSIP.  Each  member’s 
forward  mark  adjustment  is  recalculated 
each  day  with  any  debit  or  credit  from 
the  previous  day  reversed,  and  a  new 
forward  mark  adjustment  payment 
obligation  is  established.  Only  cash  can 
be  used  to  fund  forward  mark 
adjustment  payments  because  GSCC 
passes  through  credit  forward  mark 
adjustment  payments. 

Section  1  of  GSCC  Rule  13  previously 
provided  that  only  category  one  dealer 
netting  members  and  baiok  netting 
members  that  have  been  members  for  at 
least  sixty  calendar  days  are  entitled  to 
receive  dredit  forward  mark  adjustment 
payments.  This  limitation  was  put  into 
effect  in  connection  with  the 
implementation  of  GSCC’s  netting 
service  for  repurchase  transactions 
(“repo”).’  Under  the  rule  change,  all 


*  Securities  Exchange  Act  Release  No.  37461  (July 
19, 1996],  61  FR  39492. 

^  Letter  from  Santo  C.  Maggio,  President,  Refco 
Securities,  Inc.,  to  Jonathan  Katz,  Secretary, 
Commission  (July  12, 1996). 

<The  forward  mark  adjustment  is  a  daily  mark- 
to-market  process  for  all  net  settlement  positions 
designed  to  account  for  GSGCs  ongoing  exposure 
on  each  forward  net  settlemerit  position.  Because 
GSCC  novates  and  guarantees  forward  settling 
trades  prior  to  the  settlement  of  such  trades,  GSCC 
incurs  multi-day  settlement  exposure  on  such 
trades.  To  mitigate  this  risk,  GSCC  collects  from 
each  netting  member  on  a  daily  basis  an  amount 
equivalent  to  the  difforence  between  the  contract 
vdue  of  the  netting  member's  positions  and  GSOC’s 
system  value  based  on  current  market  values 
(“collateral  mark”).  GSOC  also  collects  a  financing 
mark  based  on  the  rate  for  all  forward  repurchase 
and  reverse  repurchase  transactions  (“repos”) 
which  is  equal  to  the  product  of  the  market  value 
of  the  repo,  GSCC’s  system  repo  rate,  and  the  repo 
term.  A  member’s  forward  mark  adjustment 
payment  is  the  sum  of  all  collateral  marks  and  all 
fiiuncing  marks. 

'‘GSCC  believed  that  limiting  credit  pass  throughs 
in  connection  with  the  implementation  of  the 
netting  service  for  repos  was  a  prudent  measure  to 
ensure  that  the  revised  forward  mark  adjustment 
process  did  not  pose  undue  risk  to  GSCC.  For  a 


netting  members  are  eligible  to  receive 
credit  forward  marie  adjustment 
payments,  and  the  sixty  day  waiting 
period  has  been  eliminated. 

Although  all  netting  members  are  now 
eligible  to  receive  cre^t  forward  mark 
adjustment  payments,  special 
provisions  apply  to  category  two  dealer 
netting  members  and  category  two 
futures  commission  merchant  (“FCM”) 
netting  members.  Under  GSCC’s  current 
rules,  category  two  dealer  netting 
members  and  category  two  FCM  netting 
members  are  required  to  provide  GSCC 
with  additional  clearing  fund  margin 
protection  ’  in  part  because  of  the  more 
modest  minimum  net  worth 
requirements  for  these  types  of  netting 
members.' 

Accordingly,  the  rule  change  provides 
that  each  category  two  dealer  netting 
member  and  category  two  FCM  netting 
membw  now  have  an  option  as  to 
whether  it  wi^es  to  (i)  receive  credit 
forward  mark  adjustment  payments  and 
h||e  the  haircut  applicable  to  its 
clearing  fund  deposit  raised  firom  the 
currant  levels  to  levels  that  are  based  on 
historical  two  day  volatility  designed  to 
cover  ninety-five  percent  of  price 
movements,  as  determined  by  using  the 
greater  of  the  price  movements  frY>m  the 
last  quarter  or  the  last  year,  or  (ii)  not  • 
receive  credit  forward  mark  adjustment 
payments  and  retain  its  current  clearing 
fund  margin  level. 

n.  Cranment  Letters 

One  comment  letter  was  received 
with  regard  to  the  proposed  rule  change 
from  Refco  Securities,  Inc.  (“Refco”).*  In 
its  letter  supporting  the  proposed  rule 
change,  Refco  stat^  that  it  is  an  active 
participant  in  the  government  seciuities 
market  and  wants  to  participate  in  the 
repo  netting  process  in  the  same  manner 
as  other  dealers  but  as  a  category  two 
dealer  netting  member  it  is  unable  to  do 
so  because  it  is  not  eligible  to  receive 


complete  description  of  GSCC’s  repo  netting 
system,  rafor  to  Securities  Exchange  Act  Release  No. 
36491  (November  17, 1995),  60  FR  49649  (File  No. 
SR-GSCC-95-02]  (order  approving  proposed  rule 
change  implementing  GSGCs  netting  services  for 
non-same-day-settling  aspects  of  next-day  and  term 
repo  transactions). 

■Category  two  dealer  and  FCM  netting  members 
have  applicable  margin  factors  as  set  by  GSCC’s 
Board  of  Directors  which  can  be  no  lower  than 
ninety-nine  percent  of  historical  one  day  price 
volatility.  All  other  GSCC  nnembers  have  applicable 
margin  factors  as  set  by  GSGC’s  Board  of  Directors 
which  can  be  no  lower  than  ninety-five  percent  of 
historical  one  day  price  volatility. 

^For  example,’ category  two  dealer  netting 
members  and  FCM  netting  members  must  maintain 
a  net  worth  of  $25  million,  but  category  one  banks 
and  category  one  dealws  and  FGMs  must  maintain 
a  minimum  net  worth  of  $100  million  and  $50 
million,  respectively. 

*  Supra  note  3. 


credit  forward  mark  adjustment 
payments. 

m.  Discuasitm 

Section  17A(b)(3)(F)  ®  of  the  Act 
requires^  that  the  rules  of  a  clearing 
agency  ^  designed  to  assure  the 
safeguarding  of  securities  and  funds 
whicb  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  (Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  C^SCXl’s  obligations 
under  Section  17A  of  the  Act. 

The  rule  change  should  permit  (^S(X) 
to  deliver  credit  forward  mark  * 
adjustment  payments  to  all  netting 
members  while  still  assuring  the 
safeguarding  of  securities  and  funds 
within  its  custody  or  control.  C^SCC  has 
gained  some  experience  with  the  new 
forward  mark  adjustment  process  since 
the  implementation  of  the  process  in 
November  1995  and  is  now  better  able 
to  assess  its  liquidity  needs. 
Furthermore,  (JS(X;  will  only  permit 
category  two  dealer  and  FCM  netting 
members  to  receive  credit  forward  mark 
adjustment  payments  if  such  netting 
members  maintain  additional  clearing 
fund  margin.  If  any  such  netting 
member  elects  to  receive  credit  forward 
mark  adjustment  payments,  the  increase 
in  the  netting  member’s  margin  factors 
should  help  ensure  that  C^SCC  has 
sufficient  collateral  if  such  netting 
member  defaults  on  its  settlement 
obligations. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-96-06)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-23344  Filed  9-11-96;  8:45  am] 
BILUNQ  CODE  8010-01-M 


»15  U.S.C  78q-l (b)(3)(F)  (1988). 
'“17  CFR  200.30-3(a)(12)  (1996). 
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[Release  No.  34-37650  RIe  No.  SR- 
MBSCC-66-03] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Eliminating  the  Monthly  Audit  Package 
Requirements. 

September  5, 1996. 

On  June  18, 1996,  the  MBS  Clearing 
Corporation  (“MBSCC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
(File  No.  SR-MBSCC-96-03)  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).i  Notice 
of  the  proposal  was  published  on  July 
17, 1996,  in  the  Federal  Register  to 
solicit  comments  on  the  proposed  rule 
change.^  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description 

MBSCC  is  modifying  its  rules  and 
procedures4o  eliminate  the  requirement 
that  it  provide  a  monthly  audit  package 
to  each  participant  and  the  requirement 
that  sudi  participant  review  and 
respond  to  the  package.  MBSCC 
currently  provides  each  participant  with 
the  participant’s  Open  Commitment 
Report  on  a  daily  basis  pursuant  to  its 
rules.  Participants  have  a  duty  under  the 
rules  to  review  each  report  for  errors 
and  discrepancies  and  to  report  any 
error  or  discrepancy  to  MBSCC. 
MBSCC’s  rules  and  source  book  also 
require  MBSCC  to  send  each  participant 
a  monthly  audit  package  which  consists 
of  a  copy  of  the  participant’s  Open 
Commitment  Report  dated  the  last 
business  day  of  tbe  previous  month  and 
an  Audit  Exception  Reporting  Form 
which  must  be  completed  by  the 
participant  and  returned  to  MBSCC 
whether  or  not  any  exceptions  are 
found. 

In  connection  with  this  rule  change, 
MBSCC  will  eliminate  the  late  audit 
confirmation  penalties  from  its  schedule 
of  penalty  fees. 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).3  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 

>15  U.S.C.  788(b)(1)  (1988). 

^Securities  Excliange  Act  Release  No.  37420  ()uly 
11. 1996),  61  FR  37307. 

3 15  U.S.C.  78q-l(b)(3)(F)  (1988). 


settlement  of  securities  transactions. 

The  Commission  believes  that  MBSCC’s 
rule  change  meets  this  requirement 
because  by  eliminating  the  monthly 
audit  package  and  the  participants’ 
requirement  to  review  it,  the 
administrative  and  economic  burdens 
on  participants’  resources  due  to  the 
duplicative  nature  of  the  requirements 
should  be  eliminated  without  any 
substantive  effect.  Such  eUmination 
should  facilitate  efficiencies  in  the 
administration  of  participant  operations 
thereby  promoting  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
(Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act,  particularly  with  Section 
17A(b)(3)(F)  of  the  Act,  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCC-96-03)  be,  and  hereby  is, 
approved. 

For  the  (Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-23347  Filed  9-11-96;  8:45  am] 
-'BILUNQ  CODE  8010-01-M 
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Seif-Regulatory  Organizations;  The 
Options  Ciearing  Corporation;  Notice 
of  Filing  of  Proposed  Ruie  Change 
Regarding  the  Exercise  of  Certain 
Foreign  Currency  Options 

September  6, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),’*  notice  is  hereby  given  that  on 
July  18, 1996,  The  Options  Clearing 
Corporation  (“CKIC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  primarily  by  OCC.  The 
Cksmmission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 
The  proposed  rule  change  will  pmrmit 
the  exercise  of  certain  foreign  currency 


*  17  CFR  200.30-3(a)(12)  (1996). 
'  IS  U.S.a  78s(b)(l)  (1988). 


options  on  the  business  day 
immediately  preceding  the  expiration 
date  of  such  options. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
C3iange 

In  its  filing  with  the  Ckimmission, 

CXX  include  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  receiv^  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summarizes, 
sent  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements.^ 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  f/ie  Proposed  Rule 
Change 

Under  the  proposed  rule  change,  CXX 
will  amend  its  results  to  permit  die 
exercise  of  American-style  *  foreign 
currency  and  cross-rate  foreign  currency 
options  (“currency  options”)  on  the 
business  day  immediately  preceding 
their  expiration  date.  Currently,  (XIC 
Rule  801(c)  prohibits  the  exercise  of 
option  contracts  on  the  business  day 
immediately  preceding  their  expiration 
unless  such  options  are  American-style 
flexibly  structured  options.  At  the  time 
this  restriction  was  incorporated  into 
OCC’s  rules,  all  option  contracts  expired 
on  Saturday.  The  restriction  ensured 
that  there  was  adequate  time  for  all 
immatched  transactions  to  be  resolved 
and  for  OCC  to  receive  and  process 
exercise  notices  for  the  preliminary  and 
final  exercise  by  exception  (“ex-by-ex”) 
processing  cycles  that  were  then  in 
effect.  Subsequently,  (X^C  has  replaced 
the  preliminary  and  final  processing 
cycles  for  currency  options  with  a  single 
ex-by-ex  processing  procedure. 

With  the  conversion  to  Friday  night  as 
the  expiration  date  for  all  standardized 
CTirrency  options,*  Rule  801(c)  has 


*The  Commission  has  modified  the  language  in 
these  sections. 

3  The  teim  “American”  or  "Arnerican-style” 
option  contract  means  the  option  contract  may  be 
exercised  at  any  time  firom  its  commencement  time 
until  its  expiration.  In  contrast,  a  European  style 
option  may  only  be  exercised  on  its  expiration. 

*  For  a  complete  description  of  the  conversion  of 
the  expiration  date  for  all  standardized  currency 
options  firom  Saturday  to  Friday,  refer  to  Securities 
Exchange  Act  Release  Nos.  324S8'(June  11, 1993), 

58  FR  3384  [File  No  SR-OCC-93-091  (notice  of 
fihng  and  order  granting  accelerated  approval  on  a 
temporary  basis  of  a  proposed  rule  change  that 
changed  the  expiration  day  for  American-style 
foreign  currency  options  from  Saturday  to  Friday) 
and  32630  (July  14, 1993),  58  FR  38800  (File  No. 

Continued 
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operated  to  preclude  the  exercise  of 
currency  options  on  Thursday.  (XX 
clearing  members  have  requested  that 
(XX)  lift  the  restriction  wi&  respect  to 
currency  options  since  their  non-U.S. 
customers  have  expressed  a  desire  to 
submit  exercises  on  Thursday  due  to 
time  zone  differences  with  the  United 
States.  OCC  believes  that  the  protections 
afforded  by  the  Rule  801(c)  exercise 
restriction  are  no  longer  necessary  for 
currency  options  because  of  the  single 
cycle  expiration  processing  procedures 
that  are  in  effect  and  because  currency 
options  expire  on  Friday  instead  of 
Saturday. 

(XX  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  > 
berause  it  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

(XX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  bmn  received. 

in.  Date  oi  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fcnr 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 


SR-OCX>-93-15l  (order  granting  permanent 
approval  on  an  accelerated  basis  of  a  proposed  rule 
change  that  changed  the  expiration  day  for 
American-style  foreign  currency  options  and  cross¬ 
rate  foreign  currency  options  from  Saturday  to 
Friday), 

» 15  U.S.C  7ij-l  (1988). 


Secretary,  Securities  and  Exchange 
(Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witi^eld  ^m  the 
public  in  accordance  with  the 
provisimis  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  450  Fifth  Street  NW., 
Washington,  DC  20549.  (Copies  of  sudi 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  (XX.  All  submissions  should 
refer  to  the  file  number  SR-(XCC-96-08 
and  should  be  submitted  by  October  3, 
1996. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  KfcFarliaMl, 

Deputy  Secretary. 

[FR  Doc.  96-23345  Filed  9-11-96;  8:45  am] 
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Self-Regulatory  Organizations;  the 
Options  Clearing  Clorporation;  Notice 
of  Filing  of  Proposed  Rule  Chimge 
Relating  to  the  Valuation  of 
Government  Securities 

September  5, 1996. 

Pursuant  to  Set^on  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),^  notice  is  hereby  given  that  on 
July  18, 1996,  The  Options  Clearing 
(Corporation  (“(XCC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  items  have  been 
prepared  primarily  by  (XX.  On  August 
22, 1996,  (XCC  filed  an  amendment  to 
the  proposal.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Pnqposed  Rule  (Change 

The  proposed  rule  change  will  modify 
(XX’s  valuation  of  government 


•  17  CFR  200.30-3(a)(12)  (1996). 

*  15  U.S.C.  785(b)(1)  (1988). 

^  Letter  from  Michael  C.  Vitek,  Counsel,  CXXH,  to 
)erry  W.  Carpenter,  Assistant  Director,  Division, 
Commission  (August  19, 1996). 


securities  used  by  clearing  members  as 
margin  clearing  fund  deposits. 

n.  Self-Regulatory  Oiganizatiou’s 
Statement  of  the  PuiiNMe  of,  and 
StatutiNry  Basis  Car,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commission, 

OCC  includ^  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  (XX  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  > 

Statutory  Basis  for,  t/ie  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  modify  the  valuation 
methodology  on  deposits  of  government 
securities  for  margin  and  clearing  fund 
purposes.  The  valuation  rulesT  for 
government  securities  for  margin  and 
dealing  fund  purposes  have  remained 
largely  unchanged  since  the  inid-1970’s 
when  OCC  only  valued  such  collateral 
at  the  time  of  deposit,  (kivemment 
securities  are  currently  valued  at  either: 
(1)  The  lesser  of  par  value  or  100%  of 
the  current  market  value  for  maturities 
less  than  one  year  or  (2)  the  lesser  of  par 
value  or  95%  of  the  current  market 
value  for  maturities  between  one  and 
te^ears.* 

The  par  value  limitation  was  initially 
included  in  the  valuation  methodology 
because  the  security  could  be  carried  to 
its  maturity,  when  it  would  reach  par 
value,  without  any  subsequent 
valuations  after  its  initial  depodt  with 
(XDC.  The  restriction  of  maturities  to 
less  than  ten  years  was  initially 
implemented  as  a  risk  control  device 
because  it  precluded  the  deposit  of 
longer,  more  volatile  securities  which 
were  not  subject  to  revaluation  after 
their  initial  deposit  with  (XDC. 

Since  the  early  1980’s,  (XDC  has 
revalued  government  securities  on  a 
monthly  basis.  However,  OCC  is  now 
prepared  to  revalue  government 
securities  on  a  daily  basis  and  to 


^The  Commission  has  modified  parts  of  these 
statements. 

*  Government  securities  are  cunently  defrned  as 
securities  issued  or  guaranteed  by  the  United  States 
or  Canadian  government  or  by  any  other  foreign 
government  acceptable  to  OCC  and  that  matures 
within  ten  years.  The  term  “short-term  government 
securities”  means  securities  maturing  within  one  _ 
year.  The  term  “long-term  government  securities” 
means  ail  other  government  securities.  The 
proposed  rule  change  will  amend  the  detinition  to 
delete  the  ten  year  restriction. 
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include  such  valuation  in  its  overall 
daily  assessment  of  clearing  member 
margin  and  clearing  fund  deposits.  CXX 
believes  that  the  par  value  valuation 
methodology  and  the  restriction  on 
greater  than  ten  year  maturities  are 
overly  conservative  and  are  no  longer 
necessary  to  protect  CXXi  firom  the  risk 
of  collateral  value  changes.  Instead,  the 
proposed  rule  change  will  impose  new 
haircut  levels  on  the  values  of 
government  seciuities. 

Specifically,  the  rule  change  proposes 
that  Section  3  of  Article  Vm  of  OCC’s 
By-Laws  and  Rule  604  of  OCC’s  Rules 
be  amended  to  establish  a  new  schedule 
of  haircuts.  Government  securities 
deposited  as  either  clearing  fund  or 
margin  will  be  valued  at:  (1)  99.5%  of 
the  current  market  value  for  maturities 
less  than  one  year;  (2)  98%  of  the 
current  market  value  for  maturities 
between  one  and  five  years;  (3)  96.5% 
of  the  current  market  value  for 
maturities  between  five  and  ten  years; 
and  (4)  95%  of  the  current  market  value 
for  maturities  in  excess  of  ten  years. 

OCC  reviewed  the  haircut  policies  of 
other  derivative  clearing  houses  and 
analyzed  recent  historical  volatilites  of 
government  securities  before  assessing 
the  proposed  haircut  levels. 

Specifically,  OCC  collected  daily  data 
since  1990  on  government  securities  of 
various  maturities  across  the  yield  curve 
and  analyzed  this  historical  volatility  in 
the  same  manner  in  which  OCC 
analyzes  volatility  for  the  setting  of 
margin  intervals  within  OCC’s 
Theoretical  Intermarket  Margin  System. 
The  proposed  haircut  levels  provided 
adequate  coverage  for  more  than  99%  of 
all  days  since  1990.  In  addition,  OCC 
reviewed  the  extreme  volatility  in  the 
U.S.  government  security  market  that 
occurred  on  March  8, 1996,  and  found 
that  the  proposed  haircut  levels  would 
not  have  been  breached.  Finally,  OCC 
compared  its  proposed  haircut  levels 
with  those  of  other  derivative  clearing 
organizations  and  found  that  the 
proposed  haircut  levels  are  consistent 
with  the  haircut  policies  of  those 
clearing  houses  and  that  they  provide 
prudent  protection  from  market 
volatility. 

The  proposed  rule  change  is 
consistent  with  the  purposes  and 
requirements  of  Section  17A  of  the  Act, 
as  amended.’  Specifically,  OCC  believes 
the  proposed  rule  change  promotes  the 
protection  of  investors  by  enhancing 
OCC’s  ability  to  safeguard  the  securities 
and  funds  in  its  possession  or  subject  to 
its  control. 

■  *15  U.S.C.  78q-l  (1988). 


B.  Self-Regulaiory  Organization’s 
'Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  not  and  are  not 
intended  to  be  solicited  by  OCC  with 
respect  to  the  proposed  rule  change,  and 
none  were  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Omimission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Onnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  E)C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  form  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  CXX]. 
All  submissions  should  refer  to  the  file 
number  SR-OCC-96-09  and  should  be 
submitted  by  October  3, 1996. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-23346  Filed  9-11-96;  8:45  ami 
MLUNQ  CODC  SOIO-OI-M 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Acceieratsd  Approval  of  a  Proposed 
Rule  Change  by  the  Pacific  Stock 
Exchange  incorporated  Relatirtg  to  the 
Listing  and  Trading  of  Equity-Linked 
Notes 

September  5, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),^  notice  is  hereby  given  that  on 
June  24, 1996,  the  Pacific  Stock 
Exchange  Incorporated  (“PSE”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  ("SEC”  or 
"Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization 
(“SRO”).  On  July  25, 1996,  the 
Exchange  submitted  Amendment  No.  1 
to  the  Commission.^  On  September  4, 
1996,  the  Exchange  submitted 
Amendment  No.  2  to  the  Commission.’ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change,  as 
amended. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  ei 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
listing  rules  to  provide  for  the  listing 

'  15  U.S.C.  788(bKl). 

*  Amendment  No.  1  clarified  that  the  requisite 
trading  volume  levels  concerning  the  linked 
security  must  occur  in  the  United  States.  In 
addition.  Amendment  No.  1  removed  the 
uimumbered  paragraph  in  proposed  PSE  Rule 
3.1(jX3)(DMi)  that  reference  proposed  PSE  Rule 
3.1(jN3)(C)(iii)(b](2)  because  the  language  in  that 
paragraph  did  not  take  into  consideration  the 
provisions  contained  in  proposed  PSE  Rule 
3.1(jM3KCHiii)(b](3).  See  letter  from  Michael  D. 
Pierson,  Senior  Attorney,  Regulatory  Policy,  PSE,  to 
Anthony  P.  Pecora,  Attorney,  Office  of  Market 
Supervision,  Division  of  Market  Regulation.  SEC, 
dated  July  24. 1996. 

*  Amendment  No.  2  conforms  the  definition  of 
ELNs  contained  in  PSE  Rule  3.1(bXl6)  with  the 
other  rules  in  this  proposal  concerning  ELNs  in  that 
the  use  of  American  Eiepositary  Receipts  ("ADRs”) 
is  limited  to  sponsored  ADRs.  See  letter  fiom 
Michael  D.  Pierson,  Senior  Attmney,  Regulatory 
Policy,  PSE,  to  Anthony  P.  Pecora,  Attorney,  Office 
of  Market  Supervision,  Division  of  Market 
Regulation.  SEC,  dated  September  3, 1996. 
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and  trading  of  Equity-Linked  Notes 
(“ELNs”).  The  text  of  the  proposed  rule 
change  is  available  for  inspection  and' 
copying  at  the  PSE  and  at  the 
Conunission. 

n.  Self-RegulatCHy  Oiganizatitui’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IB  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  B^is  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  list  for 
trading  Equity-Linked  Notes,  which  are 
notes  diat  are  linked,  in  whole  or  in 
part,  to  the  maiket  performance  of 
common  stocks,  non-convertible 
preferred  stocks,  or  sponsored  ADRs  * 
overlying  such  equity  securities.  The 
proposal  states  that  the  Exchange  will 
consider  for  listing  ELNs  that  meet  the 
Exchange’s  issuer  listing  standards,  ELN 
listing  standards,  minimum  standards 
applicable  to  linked  securities,  and 
limits  on  the  number  of  ELNs  linked  to 
a  particular  security,  as  set  forth  below. 

a.  Issuer  Listing  Standards 

Undor  the  proposal,  the  issuer  of 
ELNs  must  be  an  entity  that:  (a)  Is  listed 
onu  national  securities  exchange  or  the 
Nasdaq  National  Market  or  is  an  affiliate 
of  a  company  listed  on  a  national 
securities  exchange  or  the  Nasdaq 


*  ADR  progranu  may  be  “sponsored”  or 
“unsponsor^”  A  sponsored  ADR  is  established  by 
a  sin^e  U.S.  depository  bank  at  the  request,  or  with 
the  consent,  of  die  foreign  issuer  of  the  underlying 
security. 

With  a  sponsored  ADR  program,  a  single 
depository  bank,  working  closely  with  the  issuer, 
acts  as  the  central  source  of  information  for  buyers, 
seliers,  and  intermediaries.  In  addition,  the 
depoeitory  generally  is  required  to  distribute 
notices  of  shareholder  meetings  and  voting 
instructions  to  ADR  holders,  thereby  ensuring  the 
ADR  holders  will  be  able  to  exercise  voting  r^ts 
through  the  depository  with  respect  to  the 
underlying  securities. 

ELNs  may  be  linked  only  to  sponsored  ADRs. 
Telephone  conversation  between  Michael  D. 
Pierson,  Senior  Attorney,  Regulatory  Policy,  PSE, 
and  Anthony  P.  Pecora,  Attorney,  Office  of  Market 
Supervision,  Division  of  Market  Regulation,  SEC 
(Sept.  3. 1996). 


National  Market;  and  (b)  has  a  minimum 
net  worth  of  $150  million.  In  addition,  * 
the  market  value  of  an  ELN  ofiering, 
when  combined  with  the  market  vdue 
of  all  other  ELN  offerings  previously 
completed  by  the  issuer  and  currently 
trad^  on  a  national  securities  exchange 
or  the  Nasdaq  National  Market,  may  not 
be  greater  than  25%  of  the  issuer’s  net 
worth  at  the  time  of  issuance. 

b.  EIjN  Listing  Standards 

The  proposal  states  that  the  issue 
must  have:  (a)  A  minimiun  public 
distribution  of  one  million  ELNs;  Cb)  a 
minimum  of  400  holders  of  the  ELNs 
(provided,  however,  that  if  the  ELN  is 
traded  in  $1,000  denominations,  there  is 
no  minimum  number  of  holders);  (c)  a 
minimum  maricet  value  of  $4  million; 
and  (d)  a  term  of  two  to  seven  years, 
provided  that  if  the  issuer  of  the 
imderlying  security  is  a  non-U.S. 
company,  or  if  the  underlying  security 
is  a  sponsored  ADR,  the  issue  may  not 
have  a  term  of  more  than  three  years. 

c.  Minimum  Standards  AppUcable  to 
the  linked  Security 

The  proposed  new  rules  state  that  the 
underl3diig  security  must  have:  (a)  A 
market  capitalization  of  at  least  $3 
billion  and  trading  volume  in  the 
United  States  of  at  least  2.5  million 
shares  in  the  one-year  period  preceding 
the  listing  of  the  ELNs;  or  (b)  a  market 
capitalization  of  at  least  $1.5  billion  and 
trading  volume  in  the  United  States  of 
at  least  10  million  shares  in  the  one-year 
period  preceding  the  listing  of  the  ELNs; 
or  (c)  a  market  capitalization  of  at  least 
$500  million  and  trading  volume  in  the 
United  States  of  at  least  15  million 
shares  in  the  one-year  period  preceding 
the  listing  of  the  ELNs.” 

In  addition,  the  notes  must  be  issued 
by  a  company  that  has  a  continuous 
reporting  obligation  under  the  Act,  as 
amended,  and  the  security  must  be 
listed  on  a  national  securities  exchange 


>  If  an  issuer  proposes  to  list  an  offering  of  ELNs 
that  does  not  satisfy  the  market  capitalization  or 
trading  volume  requirements  discussed  above,  the 
PSE,  %vith  the  concurrence  of  the  staff  to  the 
Commission,  may  evaluate  the  trading  volume, 
public  float,  and  market  capitalization  of  that 
security,  as  well  as  other  relevant  factors,  and 
determine  on  a  case-by-case  basis  that  it  is 
appropriate  to  list  ELNs  overlying  that  security. 
However,  depending  on  tho  proposed  facts,  the 
Commission  m%y  require  the  to  submit  a  rule 
ff  ling  pursuant  to  Se^ion  19(b)  of  the  Act  that 
addresses  the  pertinent  regulatory  issues.  In  this 
regard,  the  Cfonmiission  notes  that  any  proposal  to 
list  an  ELN  that  is  linked  to  a  security  with  a  market 
capitalization  of  less  than  $500  million  would  raise 
significant  regulatory  concerns  for  which  a  Section 
1^)  rule  filing  would  be  required.  See  Securities 
Exchange  Act  Release  No.  34758  (Sept.  30, 1994), 

59  FR  50943  (approving  listing  of  Selected  Equity- 
Linked  Debt  Securities  ("SEEDS")  by  the  National 
Association  of  Securities  Dealers,  Inc.  (“NASD”)). 


or  the  Nasdaq  National  Market  and  be 
subject  to  last  sale  reporting. 

Furthermore,  the  notes  must  be  issued 
by  either:  (a)  A  U.S.  company;  or  (b)  a 
non-U.S.  company”  (including  a 
company  that  is  traded  in  the  United 
States  through  sponsored  ADRs) 
provided  that  one  of  the  following  three 
criteria  is  met:  First,  the  Exchange  must 
have  a  comprehensive  surveillance 
sharing  agreement  in  place  with  the 
primary  exchange  in  the  coimtry  where 
the  linked  security  is  primarily  traded 
(in  the  case  of  an  ADR,  the  primary 
exchange  on  which  the  security 
underling  the  ADR  is  traded). 

Second,  as  an  alternative,  the 
combined  trading  volume  of  the  non- 
U.S.  security  (a  security  issued  by  a 
non-U.S.  company)  and  other  related 
non-U.S.  securities  occurring  in  the  U.S. 
market  and  in  markets  with  which  the 
Exchange  has  in  place  a  comprehensive 
surveilLmce  sharing  agreement  must 
represent  (on  a  share  equivalent  basis 
for  any  ADRs)  at  least  50%  of  the 
combined  world-wide  trading  volume  in 
the  non-U.S.  security,  other  related  non- 
U.S.  securities,  and  other  classes  of 
common  stock  related  to  the  non-U.S. 
security  over  the  six  month  period 
preceding  the  date  of  listing. 

Third,  an  alternate  trading  volume 
test  would  permit  an  ELN  on  a  non-U.S. 
security  if:  (a)  The  combined  trading 
volume  of  the  non-U.S.  security  and 
other  related  non-U.S.  securities 
occiuring  in  the  U.S.  market  represents 
(on  a  share  equivalent  basis)  at  least 
20%  of  the  combined  world-wide 
trading  volume  in  the  non-U.S.  seciuity 
and  in  other  related  non-U.S.  securities 
over  the  six-month  period  preceding  the 
date  of  listing  of  the  non-U.S.  security 
for  an  ELN  listing;  (b)  the  average  daily 
trading  voliune  for  the  non-U.S.  security 
in  the  U.S.  maricets  over  the  six-month 
period  preceding  the  date  of  listing  of 
the  non-U.S  seciuity  for  an  ELN  listing 
is  100, (X)0  or  more  shares;  and  (c)  the 
trading  volume  for  the  non-U.S.  security 
in  the  U.S.  market  is  at  least  60,000 
shares  per  day  for  a  majority  of  the 
trading  days  for  the  six-month  period 
preceding  the  date  of  selection  of  the 
non-U.S.  security  for  an  ELN  listing.' 

In  addition,  if  the  underlying  security 
to  which  the  ELN  is  to  be  linked  is  the 
stock  of  a  non-U.S.  company  that  is 
traded  in  the  U.S.  market  as  a  sponsored 


■For  the  purposes  of  this  rule,  a  non-U.S. 
company  is  any  company  formed  or  incorporated 
outside  of  the  United  States. 

^The  Commission  notes  that  volume  in  foreign 
markets  with  which  the  Exchange  has  a 
comprehensive  surveillance  information  sharing 
agreement  in  place  is  not  included  in  these 
calculations.  See  Securities  Exchange  Act  Release 
no.  37405  duly  7. 1996),  61  FR  36596,  at  n.8. 
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ADR,  ordinary  shares  or  otherwise,  then 
the  minimiun  number  of  holders  of  the 
underlying  security  shall  be  2,000. 

d.  Limits  on  the  Number  of  ELNs  Linked 
to  a  Particular  Security 

The  proposal  provides  that  the 
issuance  of  ELNs  relating  to  any 
underlying  U.S.  security  may  not  exceed 
five  percent  of  the  total  outstanding 
shares  of  such  underlying  security .Jn 
addition,  the  issuance  of  ELNs  relating 
to  any  underlying  non-U.S.  security  or 
sponsored  ADR  may  not  exceed:  (a)  Two 
percent  of  the  total  shares  outstanding 
worldwide  if  at  least  20  percent  of  the 
worldwide  trading  volume  in  such 
security  occurs  in  the  U.S.  market 
during  the  six-month  period  preceding 
the  date  of  listing;  or  three  percent 
of  the  total  shares  outstanding  ^ 
worldwide  if  at  least  50  percent  of  the 
worldwide  trading  volume  in  such 
security  occurs  in  the  U.S.  market 
during  the  six-month  period  preceding 
the  date  of  listing;  or  (c)  five  percent  of 
the  total  shares  outstanding  worldwide 
if  at  least  70  percent  of  the  worldwide 
trading  volume  in  such  security  occurs 
in  the  U.S.  market  during  the  six-month 
period  preceding  the  date  of  listing.^ 

In  addition,  if  an  issuer  proposes  to 
issue  ELNs  that  relate  to  more  than  the 
allowable  percentages  of  the  underlying 
security  specified  above,  then  the 
Exchange,  with  the  concvirrence  of  the 
staff  of  &e  Division  of  Market 
Regulation  of  the  SEC,  will  evaluate  the 
maximum  percentage  of  ELNs  that  may 
be  issued  on  a  case-by-case  basis.^ 

Finally,  the  propose  rule  states  that 
prior  to  the  commencement  of  trading  of 
particular  ELNs  listed  pursuant  to  PSE 
Rule  3.1(j)(3),  the  Exchange  will 
distrihute  a  circular  to  its  membership 
providing  guidance  regarding  member 
firm  compliance  responsibilities 
(including  suitability  recommendations 
and  account  approval)  when  handling 
transactions  in  ELNs. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b) of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 

*  Id.  at  n.9. 

0  Aa  with  the  market  capitalization  and  trading 
volume  requirements,  the  Commission  notes  that 
the  Exchange  may  be  required  to  submit  a  rule 
filing  to  the  Commission  pursuant  to  Section  19(b) 
of  the  Act  to  address  regulatory  issues  raised  by  any 
Exchange  proposal  to  list  an  ELN  related  to  more 
than  the  allowable  piercentages  of  outstanding 
shares  of  the  underlying  security.  See  supta  note  4. 

«®15U.S.C.  78f(b). 

"15U.S.C.  78f(b)(5). 


manipulative  acts  and  practices,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  writtmi  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Secticm,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  Ail  submissions 
should  refer  to  File  No.  SR-PSE-96-23 
and  should  be  submitted  by  October  3, 
1996. 

IV.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  S^ion  6(b)(5)  of  the 
Act.*2  Specifically,  the  (Dommission 
believes  that  providing  for  the  listing 
and  trading  of  ELNs  will  ofier  a  new  and 
innovative  means  for  investors  to 
participate  in  the  securities  markets.  In 
particular,  the  Commission  believes  that 
the  availability  of  ELNs  will  permit 

«15  U.S.C.  78tlb){5). 


investors  to  more  closely  approximate 
their  desired  investment  objectives 
through,  for  example,  shifting  some  of 
the  opportunity  for  upside  gain  in 
return  for  additional  income.*® 
Accordingly,  for  these  reasons,  as  well 
as  for  the  reasons  stated  in  the 
Commission’s  prior  approval  orders 
concerning  equity-linked  debt 
securities,*^  the  Commission  finds  that 
the  PSE’s  standards  for  the  listing  and 

Pursuant  to  Section  6(b)  of  the  Act,  the 
Commission  must  predicate  approval  of  trading  for 
new  products  upon  a  finding  t^t  the  introduction 
of  the  product  is  in  the  public  interest.  Such  a 
finding  would  be  diflicuh  with  respect  to  a  product 
that  served  no  investment,  hedging,  or  other 
economic  function  because  any  benefits  that  might 
be  derived  by  market  participants  would  likely  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 

>*The  Commission  notes  that  it  previously  has 
approved  the  listing  of  equity-link^  debt  securities 
fay  the  American  Stock  Exchwge,  Inc.  (“Amex”), 
the  Chicago  Board  Options  Exchange,  Incorporated 
("CBOE”).  the  NASD,  the  New  York  Stock 
Exchange,  Inc.  (“NY^"),  and  the  Philadelphia 
Stock  Exchange,  Inc.  (“Phlx”).  See  Securities 
Exchange  Act  Release  Nos.  32343  (May  20, 1993), 

58  FR  30833  (order  originally  approving  the  listing 
of  ELNs  by  the  Amex);  33328  (Dec.  13, 1993),  58 
FR  66041  (approving  revised  market  capitalization 
and  trading  volume  requirements  for  the  listing  of 
ELNs  by  the  Amex);  33468  (Jan.  13, 1994),  59  ^ 
3387  (order  originally  approving  the  listing  of 
Equity-Linked  Debt  Securities  (“ELDS")  by  the 
NYSE);  34545  (Aug.  18. 1994),  59  FR  43877  (order 
approving  the  listing  of  ELDS  by  the  NYSE  linked 
to  securities  issued  by  non-U.S.  companies);  34549 
(Aug.  18. 1994),  59  FR  43873  (order  approving  the 
listing  of  ELNs  by  the  Amex  linked  to  securities 
issued  by  non-U.S.  companies);  34758  (Sept.  30 
1994),  59  50943  (order  originally  approving  the 
listing  of  SEEDS  by  the  NASD);  34759  (Sept  30. 
1994),  59  FR  50939  (order  originally  approving  the 
listing  of£LNs  by  the  CBCffi);  34785  (^pt.  30, 
1994),  59  FR  51220  (approving  revised  market 
capitalization  and  trading  volume  requirements  for 
the  listing  of  ELNs  by  the  Amex);  34766  (Sept.  30, 
1994),  59  FR  51220  (approving  revised  market 
capitalization  and  trading  volume  requirements  for 
the  listing  of  SEEDS  by  the  NASD);  34985  (Nov.  IS, 
1994),  59  FR  60860  (order  approving  alternative 
market  capitalization  and  trading  volume 
requirements  for  the  listing  of  ELDS  by  the  NYSE); 
35479  (Mar.  13, 1995),  60  FR  14993  (order 
originally  approvingthe  listing  of  ELNs  by  the 
Phbc);  36578  (Dec.  13. 1995),  60  FR  65700 
(approving  revised  market  capitalization  and 
trading  volume  requirements  for  the  listing  of  ELNs 
by  the  Amex);  36990  (Mar.  20, 1996),  61  FR  13545 
(approving-revised  market  capitalization  and 
trading  volume  requirements  for  the  listing  of  ELNs 
by  the  Amex);  36993  (Mar.  2a  1996),  61  FR  13557 
(approving  revised  market  capitalization  and 
trading  volume  requirements  for  the  listing  of  ELDS 
by  the  NYSE);  36994  (Mar.  20, 1996),  61  FR  13553 
(approving  revised  market  capitalization  and 
trading  volume  requirements  for  the  listing  of 
SEEDS  by  the  NASD);  36995  (Mar.  20, 1996),  61  FR 
13550  (approving  revised  market  capitalization  and 
trading  volume  requirements  for  the  listing  of  ELNs 
by  the  CBOE);  37405  Ouly  3. 1996),  61  FR  36596 
(approving  revised  market  capitalization  and 
trading  volume  requirements  for  the  listing  of  ELDS 
by  the  NYSE)  (collectively,  “Equity-Linked  Note 
Approval  Orders”).  The  discussions  articulated  in 
the  Equity-Linked  Note  Approval  Orders  are 
incorporated  herein. 
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trading  of  ELNs  are  consistent  with  the 
Act. 

As  with  previously  approved  ELNs, 
ELDS,  and  SEEDS,  the  ELNs.  the  PSE  is 
proposing  to  trade  are  not  leveraged 
instruments.  Their  price,  however,  will 
be  derived  and  bas^  upon  the 
underlying  linked  security. 

Accordingly,  the  level  of  risk  involved 
in  the  purchase  and  sale  of  an  ELN  is 
similar  to  the  risk  involved  in  the 
purchase  or  sale  of  traditional  common 
stock.  Nonetheless,  in  considering  other 
SROs’  respective  proposals  to  list  and 
trade  ELNs,  ELDS,  and  SEEDS,  the 
Commission  had  several  specific 
concerns  with  this  type  of  product 
because  the  final  rate  of  retiim  of  an 
ELN  is  derivately  priced  (i.e.,  based  on 
the  performance  of  the  underlying 
seciuity).  The  concerns  included:  (1) 
Investor  protection  concerns,  (2) 
dependence  on  the  credit  of  the  issuer 
of  the  instrument,  (3)  systemic  concerns 
regarding  position  exposure  of  issuers 
with  partially  hedged  positions  or 
dynamically  hedged  positions,  and  (4) 
the  impact  on  the  market  for  the 
underlying  linked  security.'®  The 
Commission  concluded,  however,  that 
the  SROs’  proposals  adequately 
.  addressed  each  of  these  issues  such  that 
the  Commission’s  regulatory  concerns 
were  minimized  adequately.'® 

Similarly,  in  this  proposal,  the  PSE  has 
proposed  safeguards,  as  described 
above,  that  the  Commission  finds  to  be 
equivalent  to  those  approved  fur  the 
trading  of  equity-linked  debt  securities 
in  other  ma^ets.  In  particular,  by 
imposing  the  listing  standards, 
suitability,  disclosure,  and  compliance 
requirements  noted  above,  the  PSE  has 
adequately  addressed  the  potential 
pubUc  customer  concerns  that  could 
arise  fitim  the  hybrid  nature  of  ELNs. 
Further,  the  Commission  believes  that 
the  listing  standards  and  issuance 
restrictions  should  help  to  reduce  the 
likelihood  of  any  adverse  market  impact 
on  the  securities  underlying  the  ELNs. 

The  Commission  finds  good  cause  for 
approving  the  amended  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  thereof 
in  the  Federal  Register  in  order  to  allow 
the  PSE  to  begin  listing  ELNs  vyithout 
delay.  As  discussed  above,  the  proposal 
merely  provides  the  PSE  with  the  ability 
to  list  equity-linked  debt  securities  on 
the  same  basis  as  other  SROs.  Moreover, 
the  Commission  notes  that  the  prior 
proposals  by  other  SROs  to  list  and 
trade  equity-linked  debt  securities  were 


**  See  Equity-Linked  Note  Approval  Orders, 
supra  note  14. 

See  Equity-Linked  Note  Approval  Orders. 
supra  note  14. 


published  by  the  Commission  for  the 
full  statutory  comment  period  without 
any  comments  being  received  by  the 
Commission.  In  light  of  the 
Commission’s  approval  of  the  listing 
and  trading  equity-linked  debt  securities 
by  other  SROs.  accelerating  approval  of 
this  proposal  does  not  raise  any  new 
regulatory  issues  and  will  allow  the  PSE 
to  compete  on  an  equal  basis  with  other 
markets  with  regard  to  these  equity- 
linked  products.'^  Therefore,  the 
Commission  there  is  good  cause  to  grant 
accelerated  approval  to  the  propos^ 
rule  change,  as  amended,  consistent 
with  Section  6(b)(5)  and  Section  19(b)(2) 
of  the  Act.'* 

V.  Ccmclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-PSE-96-23), 
as  amended,  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  96-23308  Filed  9-11-96;  8:45  am] 
BSJJNQ  oooe  8010-01-M 


[Retoaae  Na  34-87635;  Rie  No.  SR-Phix- 
96-10} 

Self-Regulatory  Organizatione;  Order 
Granting  Approval  to  Propoaed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  1  to  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  To  Establish  a  Rrm 
Facilitation  Exemption 

September  4, 1996. 

I.  Introduction 

On  )ime  3, 1996,  the  Philadelphia 
Stock  Exchange,  Inc.  (“Phlx”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”) '  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
establish  a  firm  facilitation  exemption  ® 
for  all  non-multiply-listed  Exchange 
options  by  adding  new  Commentary  .08 


See  Equity-Lined  Note  Approval  Orders,  supra 
note  14. 

>»15  U.S.C  78f(b)(5)  and  7e8(b)(2). 

*»15  U.S.C  788(b)(2). 

"■'17  C.F.R.  200.30-3(aKl2). 

'  15  U.S.C.  78s(b)(l)  (1988). 

*17CFR240.19b--l. 

3  The  Commission  notes  that  a  facilitation  trade 
is  defined  as  a  transaction  that  involves  crossing  an 
order  of  a  member  firm’s  public  customer  with  an 
order  for  the  member  Arm’s  proprietary  account. 


to  Exchange  Rule  1001  and  new 
Commentary  .02  to  Exchange  Rule 
lOOlA.  The  exemption  would  be 
available  to  equity  and  index  options, 
including  customized  options.* 

The  proposed  rule  change  appeared  in 
the  Feder^  Register  on  July  10, 1996.® 
No  comments  were  received  on  the 
proposed  rule  change.  The  Phlx 
subsequently  filed  Amendment  No.  1  to 
the  proposed  rule  change  on  July  26, 
1996.®  This  order  approves  the  Phlx’s 
proposal. 

n.  Background  and  Description 

'The  Phlx  is  proposing  to  establish  a 
firm  facilitation  exemption  for  all  non- 
multiply-listed  Exchange  options. 

Under  the  proposal,  the  procedures  in 
Exchange  Rule  1064(b)  for  crossing  a 
customer  order  with  a  firm  facilitation 
order  mu^  be  followed.  Moreover,  only 
after  all  market  participants  in  the 
trading  crowd  have  been  given  a 
reasonable  opportimity  to  accept  the 
terms,  may  the  representing  Floor 
Broker  cross  all  or  any  remaining  part  of 
such  order  in  accordance  with  the  rule. 
According  to  the  Phlx,  the  purpose  of 
this  proc^ure  is  to  ensure  that  the 
trading  crowd  cannot  first  facilitate  the 
order  l^fore  resorting  to  a  position  limit 
exemption  for  the  facilitating  firm. 

'Thus,  only  after  it  is  determined  that  the 
trading  crowd  will  not  fill  the  order  may 
the  film’s  customer  order  be  crossed 
with  the  firm’s  facilitation  order 
pursuant  to  the  exemption. 

The  Phlx-  notes  that  the  firm 
facilitation  provision  will  be  in  addition 
to  and  separate  finm  the  standard  limit, 
as  well  as  other  exemptions  available 
under  Exchange  position  limit  rules.  For 
example,  if  a  member  organization 
decides  to  facilitate  customer  orders  in 


*  See  Securities  Exchange  .Act  Release  No.  37048 
(March  29, 1996),  61  FR  15549  (April  8, 1996)  (File 
No.  SR-Phlx-96-08). 

■  See  Securities  Exchange  Act  Release  No.  37398 
(July  2. 1996),  61  FR  36410  (July  10. 1996). 

”In  Amendment  No.l,  the  Phlx  amended  its 
proposed  rule  tiling  to:  (1)  require  that  a  member 
organization  submit  to  the  Exchange’s  Market 
Surveillance  Department  appropriate  forms 
substantiating  the  basis  for  the  exemption  within 
two  business  days  or  the  time  specified  by  the 
Exchange  when  approval  is  granted  on  the  basis  of 
verbal  representations:  (2)  clarify  that  the  proposal 
does  not  apply  to  multiply-listed  options;  (3)  add 
language  prohibiting  the  use  of  the  exemption  with 
respect  to  “all  or  none’’  or  “till  or  kill”  orders;  and 
(4)  state  that  violations  of  the  exemptive 
requirements,  absent  reasonable  justification  or 
excuse,  shall  result,  in  addition  to  any  disciplinary 
action,  in  the  withdrawal  of  the  exemption,  and 
may  form  the  basis  for  subsequent  denial  of  an 
application  for  an  exemption  under  this  rale.  See 
letter  from  Gerald  D.  O’Connell,  Senior  Vice 
President,  Market  Regulation  and  Trading 
Operations,  Phlx,  to  Matthew  Morris,  Office  of 
Market  Supervision,  Division  of  Market  Regulation, 
Commission,  dated  July  26, 1996  (“Amendment  No. 
1”). 
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ABC  options,  which  is  assumed  not  to 
be  multiply-listed  and  also  assumed  to 
have  a  10,500  contract  standard  position 
limit,  the  member  organization  may 
qualify  for  a  firm  facilitation  exemption 
of  up  to  twice  that  limit  (21,000 
contracts),  as  well  as  an  equity  hedge 
exemption  of  up  to  twice  tno  standard 
limit  (21,000  contracts),  in  addition  to 
the  10,500  contract  standard  limit.  If 
both  exemptions  are  allowed,  the 
facilitation  firm  may  hold  or  control  a 
combined  position  of  up  to  52,500  ABC 
contracts  on  the  same-side  of  the 
market.' 

The  Phlx  notes,  however,  that  the  firm 
facilitation  exemption  would  not 
presently  extend  to  all  options  listed  on 
the  Exchange.  Rather,  until  coordinated 
intermarket  procedures  are  developed, 
the  firm  facilitation  exemption  will  be 
extended  only  to  non-multiply-listed 
options. 

Under  the  proposal,  the  facilitation 
exemption  requires  prior  approval  fiom 
two  Floor  Officials  and  submission  of  a 
Firm  Facilitation  Foim.^  Although 
approval  may  be  granted  on  the  basis  of 
verbal  representation,  the  facilitation 
firm  is  required  to  furnish  to  the  Market 
Surveillance  Department,  within  two 
business  days  or  such  other  time  period 
designated  by  the  Exchange,  appropriate 
forms  substantiating  the  l^sis  for  the 
exemption.^ 

Within  five  business  days  after  the 
execution  of  a  facilitation  exemption 
order,  a  facilitation  firm  must  hedge  all 
exempt  option  positions  that  have  not 
previously  been  liquidated,  and 
furnished  to  the  Market  Surveillance 
Department  documentation  reflecting 
the  resulting  hedged  positions.  In 
meeting  this  requirement,  and  to  ensure 
fair  and  orderly  markets,  the  facilitation 
firm  must  establish  and  liquidate  its 
own  as  well  as  its  customer’s  option  and 


'  In  addition,  exercise  limits  will  continue  to 
correspond  to  position  limits,  such  that  investors 
may  exercise  the  number  of  contracts  set  forth  as 
the  position  limit  as  well  as  those  contracts 
exempted  by  this  proposal,  during  hve  consecutive 
business  days.  See  Exchange  Rules  1002  and 
1002A. 

”  According  to  the  Phlx,  the  purpose  of  the  Firm 
Facilitation  Form  is  to  detail  the  terms  of  the 
customer  order  and  the  resulting  facilitation,  as 
well  as  to  ensure  compliance  with  the  exemption. 
In  addition,  pursuant  to  the  existing  requirements 
of  Exchange  Rule  1064(b),  facilitation  orders  must 
be  marked  with  an  "F”  prior  to  executing 
facilitating  trades.  Lastly,  Firm  Facilitation  Forms 
will  be  made  available  at  the  Exchange’s 
Surveillance  Post. 

^The  Exchange  also  notes  that  the  facilitation 
firm  need  not  have  the  customer  order  in  hand 
when  requesting  the  exemption,  as  long  as  the 
exemption  is  properly  used  to  facilitate  a  customer 
order  pursuant  to  the  rule.  Because  the  provision 
states  the  position  “will  facilitate"  a  customer 
order,  a  firm  approaching  the  limit  may  request  an 
exemption  prior  to  receiving  an  order,  in  response 
to  customer  interest. 


stock  positions  (or  their  equivalent)  in 
an  orderly  fashion,  and  not  in  a  manner 
calculated  to  cause  unreasonable  price 
fluctuations  or  unwarranted  price 
changes. 

In  addition,  a  facilitation  firm  is  not 
permitted  to  use  the  facilitation 
exemption  with  a  view  toward  taking 
advantage  of  any  differential  in  the  price 
between  a  group  of  securities  and  an 
overlying  stock  index  option.  According 
to  the  Phlx,  this  prohibition  against 
index  arbitrage  should  prevent  undue 
market  impact  on  the  options  or  any 
underlying  stock  positions  by 
preventing  the  increased  positions  from 
being  used  in  a  leveraged  manner. 
Moreover,  to  facilitate  surveillance  and 
to  ensure  an  accurate  audit  trail,  the 
facilitation  firm  is  required  to  promptly 
provide  to  the  Exchange  any 
information  or  documents  requested 
concerning  the  exempted  and  hedged 
positions,  to  furnish  copies  of  the 
relevant  order  tickets  to  the  Market 
Surveillance  Department  on  the  day  of 
execution,  and  to  notify  the  Exchange  of 
any  material  change  in  the  exempted 
options  position  or  the  hedge. 

The  Exchange  is  also  proposing 
several  minor  changes  to  its  rules.  First, 
the  introductory  paragraph  to  Exchange 
Rule  1001  is  to  be  amended  to  list  the 
20,000  and  25,000  contract  position 
limit  tiers,  which  were  inadvertently 
omitted  when  Commentary  .05(a)  was 
amended  to  adopt  these  limits. 

Second,  Exchange  Rule  1064(b)  is  to  be 
amended  to  eliminate  the  incorrect 
limitation  to  “equity”  options,  as  this 
provision  applies  to  index  options  as 
well.  Third,  the  equity  option  hedge 
exemption  contained  in  Commentary 
.07  to  Exchange  Rule  1001  is  to  be 
amended  to  state  that  the  exemption  is 
available  up  to  “two  times  above” 
existing  limits,  as  opposed  to  “three 
times”  the  limits,  as  currently  stated. 
The  maximum  size  of  the  exemption  is 
not  being  changed,  just  rephrased  in 
terms  of  the  excess  number  of  contracts 
above  the  applicable  position  limit.  In 
this  manner,  the  provision  will  be 
consistent  with  the  index  option  hedge 
exemption  of  the  Phlx  as  well  as  other 
exchanges.^*  Fourth,  the  equity  option 
hedge  exemption  is  to  be  amended  to 
state  that  it  is  separate  fitim  any  other 
exemption  available  under  Exchange 
rules. 


10  See  Securities  Exchange  Act  Release  No.  38409 
(October  23. 1995),  60  FR  55399  (October  31, 1995} 
(File  No.  SR-Phlx-95-71). 

See  Phlx  Rule  lOOlA,  Ck>inmentary  .01.  See 
also  CBOE  Rule  4.11,  Interpretations  and  Policies 
.04(b). 


in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  S^ion  6(b)(5).*2 
Specifically,  the  Commission  believes 
that  the  Phlx’s  proposal  is  reasonably 
designed  to  accommodate  the  needs  of 
investors  and  other  market  participants 
without  substemtially  increasing 
concerns  regarding  the  potential  for 
manipulation  and  other  trading  abuses. 
The  Commission  also  believes  that  the 
proposed  rule  change  has  the  potential 
to  enhance  the  depth  and  liquidity  of 
the  options  market  by  providing 
Exchwge  members  greater  flexibility  in 
executing  large  customer  orders. 
Accordingly,  as  discussed  below,  the 
Commission  believes  that  the  rule 
proposal  is  consistent  with  the 
requirements  of  Section  6(b)(5)  that 
exchange  rules  facilitate  transactions  in 
sectirities  while  continuing  to  further 
investor  protection  and  the  public 
interest. 

The  Phlx  proposal  contains  several 
safeguards  that  will  serve  to  minimize 
any  potential  disruption  or 
manipulation  concerns.  First,  the 
facilitation  firm  must  receive  approval 
fiom  the  Exchange  prior  to  executing 
facilitation  trades.  Although  Exchange 
approval  maybe  granted  on  the  basis  of 
verbal  representations,  the  Commission 
believes  that  trading  abuses  are  unlikely 
because  the  facilitation  firm  is  required 
to  furnish  to  the  Exchange's  Market 
Surveillance  Department,  within  two 
business  days  or  such  other  time  period 
designated  by  the  Exchange,  forms  and 
documentation  substantiating  the  basis 
for  the  exemption. 

Second,  a  facilitation  firm  must, 
within  five  business  days  after  the 
execution  of  a  facilitation  exemption 
order,  hedge  all  exempt  options 
positions  ffiat  have  not  previously  been 
liquidated,  and  furnish  to  the 
Exchange’s  Market  Surveillance 
Department  documentation  reflecting 
the  resulting  hedging  positions.  In 
meeting  this  requirement,  the 
facilitation  firm  must  liquidate  and 
establish  its  customer’s  and  its  own 
options  and  stock  positions  (or  their 
equivalent)  in  an  orderly  fashion,  and 
not  in  a  manner  calculated  to  cause 
unreasonable  price  fluctuations  or 
unwarranted  price  changes.  In  addition, 
a  facilitation  firm  is  not  permitted  to  use 
the  facilitation  exemption  for  the 
purpose  of  engaging  in  index  arbitrage. 


«15  U.S.C.  78f(b)(5)  (1968). 
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The  Ckunmission  believes  that  these 
requirements  will  help  to  ensure  that 
the  facilitation  exemption  will  not  have 
an  undue  market  impact  on  the  options 
or  any  imderlying  stock  rasitions. 

Third,  the  faciutation  nrm  is  required 
to  promptly  provide  to  the  Exchange 
any  information  or  documents  requested 
concerning  the  exempted  options 
positions  and  the  positions  hedging 
them,  as  well  as  to  promptly  notify  the 
Exchange  of  any  material  change  in  the 
exempted  options  positions  or  the 
hedge. 

Fourth,  neither  the  member’s  nor  the 
customer’s  order  may  be  contingent  on 
“all  or  none’’  or  “fill  or  kill” 
instructions,  and  the  orders  may  not  be 
executed  until  the  procedures  in 
Exchange  Rule  1064(b)  have  been 
satisfied  and  crowd  members  have  been 
given  a  reasonable  time  to  participate  in 
&e  trade. 

Fifth,  in  no  event  may  the  aggregate 
exempted  position  exceed  two  times  the 
applicable  standard  limit,  in  addition  to 
the  standard  position  limit.^^ 

Sixth,  the  racilitation  firm  may  not 
increase  the  exempted  options  position 
once  it  is  liquidated,  unless  approval 
fiom  the  Exchange  is  again  received 
pursuant  to  a  reapplication. 

In  summary,  the  Commission  believes 
that  the  safeguards  built  into  the 
facilitation  exemption  process  discussed 
above  should  serve  to  minimize  the 
potential  for  disruption  and 
manipulation,  while  at  the  same  time 
benefiting  market  participants  by 
allowing  member  firms  greater 
flexibility  to  facilitate  large  customer 
orders.  This  structure  substantially 
mirrors  the  firm  facilitation  exemption 
processes  that  were  recently  approved 
for  other  option  exchanges.^^ 
Accordingly,  the  Commission  believes  it 
is  appropriate  to  extend  the  benefits  of 
a  fim  facilitation  exemption  to  non- 
multiply-listed  Phlx  options. 

In  admtion,  because  the  other  minor 
rule  changes  that  the  Exchange  is 
proposing  will  make  the  Phlx’s  rules 
clearer  and  are  non-substantive  in 
nature,  the  Commission  believes  that 
they  are  consistent  with  Section  6(b)(5) 
of  the  Act. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 


'^The  CommiMion  notes,  however,  that  the  firm 
facilitation  exemption  is  in  addition  to  any  other 
exemption  available  under  the  Exchange’s  rules. 

See  Securities  Exchange  Act  Release  Nos. 
36964  (March  13, 1996),  61  FR 11453  (March  20, 
1996)  (File  No.  SR-CBOE-95-68);  37178  (May  8, 
1996),  61  FR  24523  (May  15, 1996)  (File  No.  SR- 
PSE-96-10);  37179  (May  8, 1996),  61  FR  24520 
(May  15, 1996)  (File  No.  SR-Amex-96-11). 


publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  1  conforms  the 
Exchange’s  firm  facilitation  exemption 
to  ^e  relief  recently  approved  for  the 
other  options  exchanges.  Accelerated 
approval  of  the  proposed  rule  change 
vrill  thereby  provide  for  the  desired 
uniformity  of  the  exchanges’  position 
limit  exemptions.  Any  other  course  of 
action  could  lead  to  unnecessary 
investor  confusion.  In  addition,  the 
Chicago  Board  Options  Exchange’s 
propel  was  noticed  for  the  entire 
twenty-one  day  comment  period  and 
generated  no  responses.  Accordingly, 
die  Commission  believes  that  it  is 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve 
Amendment  No.  1  to  the  proposed  rule 
change  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  rule  proposal.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Oimmission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S  C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  E)C  20549.  (Dopies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-19 
and  shotild  be  submitted  by  October  3, 
1996. 

IV.  Ctmclusimi 

For  the  foregoing  reasons,  the 
Ck)mmissi(Hi  l^ds  that  the  Phlx’s 
proposal  to  establish  a  firm  facilitation 
exemption,  as  well  as  the  other  non¬ 
substantive  changes  to  the  Phlx’s  rules, 
are  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-96-19),  as  amended,  is  hereby 
approved. 


15  U.S.C  78s(b)(2)  (1988). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-23313  Filed  9-11-96;  8:45  am) 
nuMQ  0001  aoio-«i-M 


[Releaae  No.  34-37643;  File  No.  SR-Phlx- 
96-23) 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Options  Specialist 
Evaluations 

September  5, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  July  1, 1996,  the 
Philadelphia  Stock  Exchange,  Inc. 
(“Phlx”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“(Dommission”)  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act,^  proposes  to  update  its 
Options  Specialist  Evaluation  program 
by  adopting  a  new  questionnaire  and 
revising  Exchange  Rules  509,  511  and 
515  regarding  the  evaluation  procedure. 

n.  Self-Regulatmy  Organizatitm’s 
Statemmt  of  the  Purpose  of,  and 
Statidory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  chmge 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
Tbe  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


17  CFR  200.3O-3(a)(12). 
>  17  CFR  240.19b-4. 
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A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  December  21, 1995,  the  Exchange 
submitted  a  proposed  rule  change  to  die 
Commission  requesting  approval  for  a 
new  options  specialist  evaluation 
questionnaire  and  review  procedure.^ 
The  proposed  rule  change  was 
withdrawn  on  March  29, 1996  after 
Commission  staff  had  requested  that  the 
Exchange  reconsider  its  proposed 
evaluation  review  procedures.^ 

Pursuant  to  the  present  filing,  the 
Exchange  is  resubmitting  the  same  new 
evaluation  questionnaire  and  is 
proposing  revised  procedures  for  the 
review  process. 

Since  at  least  1978,  the  Exchange  has 
been  evaluating  its  options  specicdists 
based  on  the  same  questionnaire  in  use 
today.  This  quarterly  survey  is  a 
subjective  series  of  questions  answered 
by  floor  brokers  that  have  traded  with 
the  particular  specicdists  over  the  last 
quarter.  One  of  the  purposes  of  this 
filing  is  to  propose  a  new  updated 
survey  which  requests  information  that 
the  Exchange  believes  is  more  relevant 
to  a  specialist’s  performance  in  this  day 
and- age.  The  results  of  these  evaluations 
are  u^  by  the  Allocation,  Evaluation 
and  Securities  Committee 
(“Committee”)  when  making  allocation 
and  reallocation  decisions  regarding 
option  specialist  privileges. 

The  new  survey  has  IS  all-new 
questions  and  will  be  answered  by  floor 
brokers  who.  Exchange  records  show, 
have  traded  at  least  a  minimum  number 
of  times  in  the  specialist’s  issues  over 
the  subject  quarter.^  Only  specialist 
units  (not  individual  specialists)  would 
now  be  graded  as  allocations  are  made 
to  units,  not  individual  specialists; 
however,  separate  evaluations  will  be 
conducted  for  each  quarter  or  half  turret 
post  at  which  a  unit  has  a  specialist 
operation.  Thus,  a  large  specialist  unit 
which  is  spread  out  over  the  floor  may 
receive  two  or  three  separate  evaluation 
scores  so  that  the  Committee  can  focus 
on  exactly  where  a  problem  may  be 
occurring.  The  same  questionnaire  will 
be  used  for  equity  option  specialists. 


2  This  proposal  was  noticed  for  comment  in 
Securities  siuhange  Act  Release  No.  36776  (January 
26, 1996),  61  FR6746  (February  1, 1996)  (File  No. 
SR-Phlx-95-91). 

^  See  Letter  from  Michele  R.  Weisbaum,  Associate 
General  Counsel,  Phlx,  to  Michael  Walinskas,  SEC, 
dated  March  29, 1996  (withdrawing  File  No.  SR- 
Phbc-95-91). 

*  The  number  of  trades  is  variable  but  will  be 
predetermined  by  the  Committee. 


index  option  specialists  >  emd  foreign 
currency  option  specialists.  The  survey 
would  only  be  answered  every  six 
months  instead  of  every  three  months, 
which  is  the  current  procedure. 

Each  question  must  be  answered  by 
giving  the  unit  a  score  of  1  through  9 
(very  poor  to  excellent).  Any  question 
that  is  answered  with  a  score  of  4  or  less 
must  be  accompanied  by  a  written 
explanation.  Floor  brokers  who  submit 
negative  comments  about  a  particular 
specialist  unit  will  be  invit^  to  speak 
directly  with  a  representative  of  the 
spedaiist  unit  in  order  to  try  to  resolve 
any  problems  that  may  exist  and 
Exchange  staff  may  attend  such  a 
meeting.  Floor  brokers  who  do  not 
complete  and  return  the  surveys  still 
will  be  subject  to  fines  pursuant  to 
Options  Floor  Procedure  Advice  C-8. 

The  questions  asked  will  cover  a  widQ 
range  of  specialist  responsibilities  such 
as  ^e  degree  of  liqui^ty  provided,  the 
tightness  of  quotes,  timeliness  of  quote 
updates,  ability  to  fill  small  lot  orders, 
timeliness  of  reports,  ability  to  conduct 
opening  rotations,  maintenance  of 
crowd  control,  and  clerical  staffing. 

The  second  purpose  of  this  filing  is  to 
revise  the  process  by  which  the 
Committee  uses  the  questionnaires  to 
evaluate  the  specialists’  performance. 
Currently,  there  is  a  very  complicated 
review  system  in  place  that  the 
Exchange  has  detmnined  needs  to  be 
simplified  in  order  to  be  efiective.  The 
evaluations  are  now  scored  on  a  scale  of 
1  through  10,  and  any  unit  with  an 
overall  score  below  5  on  the 
questionnaire  in  one  quarter,  a  score  of 
Imlow  5  for  three  or  more  questions  in 
one  quarter,  or  a  score  below  5  on  the 
same  question  for  three  consecutive 
quarters  is  deemed  to  have  performed 
ImIow  minimum  standards  and  is 
subject  to  review  by  the  Committee. 

Under  the  proposed  new  language  in 
Supplementary  Material  .02  to  Rule  515, 
the  Committee  *  would  review  the 
survey  as  well  as  regulatory  history, 
written  complaints,  timeliness  of 
openings,  trading  data,  and  any  other 
relevant  information  in  order  to 
determine  if  minimum  performance 
standards  as  to,  among  other  things, 
quality  of  markets,  observance  of  ethical 
standards,  and  administrative 
responsibilities  have  been  met.  If  a 
specialist  imit  is  ranked  by  score  in  the 


*  Currently,  all  of  the  specialist  units  that  have 
been  allocated  index  options  are  also  equity  option 
specialists;  ho%vever,  if  a  unit  only  traded  index 
options,  the  survey  would  be  equally  applicable. 

^  The  Committee  may  conduct  su^  reviews  or  it 
may  delegate  that  responsibility  to  the  Quality  of 
Markets  Subcommittee.  Exchange  Rule  509  is  being 
amended  to  note  this  function  as  a  speciflc 
responsibility  of  this  subcommittee. 


bottom  10%  of  all  units  as  a  result  of  a 
semi-annual  review,  it  will  be  presumed 
to  have  failed  to  meet  the  minimum 
performance  standards.^  The  Committee 
may  also  make  such  a  presumption  if 
the  information  on  the  survey  or  the 
other  information  review  by  the 
Committee  supports  such  a  finding. 

If  the  Committee  makes  such  a 
presumption  of  failure  to  meet 
minimum  performance  standards,  it 
may  elect  to  hold  an  informal  meeting 
with  the  specialist  unit  or  it  may  elect 
to  hold  a  formal  hearing  in  accordance 
with  Rule  511(e).  The  Osmmittee  may 
only  impose  sanctions  such  as  removal 
of  specialist  privileges  in  one  or  more 
options  classes  or  a  prohibition  from 
new  allorations  as  the  result  of  a  formal 
hearing.  Rules  511(c)  and  515  will  be 
amended  to  reflect  these  changes.  The 
hearing  procedures  set  forth  in  Rule 
511(e)  will  not  change  and  decisions 
will  still  be  subject  to  appeal  to  the 
Board  of  Governors  as  provided  for 
under  By-Law  Article  XI,  Section  11-1. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act* 
in  general,  and  in  particular,  with 
Section  6(b)(5 ,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  maricet 
and  a  national  maricet  system,  as  well  as 
to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  bmden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  (rf' Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cm^issimi  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 


^  Under  the  current  procedure,  a  specialist  unit 
that  receives  an  average  score  under  5.00  in  any  one 
quarter  would  be  deemed  to  have  performed  below 
minimum  standards. 

■15  U.S.Q  78f(b). 
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within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission ,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  wfil  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-23 
and  should  be  submitted  by  October  3, 
1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  KfcFar'and, 

Deputy  Secretary. 

IFR  Doc.  96-23349  Filed  9-11-96;  8:45  ami 
aaxjNQ  cooe  soio-oi-m 


SELECTIVE  SERVICE  SYSTEM 

Senior  Executive  Service  Performance 
Review  Board;  Appointments  of 
Members 

Annoimcement  is  made  of  the 
appointment  of  the  following  persons  as 
members  of  the  SES  Performance 
Review  Board  for  the  Selective  Service 
System:  Richard  M.  McKee,  EKrector, 
Dairy  Division,  Agricultural  Marketing 
SOTvice,  USDA;  Roger  R.  Rapp,  Director, 
Field  Operations.  National  Cemetery 
System,  Department  of  Veterans  Afhirs; 
Harry  H.  Zimmerman,  EKrector,  Base 
Closure  Office,  Naval  Facilities 


Engineering  Command,  Department  of 
the  Navy. 

The  announcement  of  July  12, 1990, 
55  FR  28709  is  cancelled. 

Dated;  September  5, 1996. 

GilCramiado, 

Director. 

IFR  Doc.  96-23368  Filed  9-11-96;  8:45  am] 
BKIJNQ  OODC  a01S-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2437] 


Inspector  Qeneral;  State  Department 
Performance  Review  Board  Members 
(Office  of  inspector  Qenerai) 

In  accordance  with  section  4314  (c)(4) 
of  the  Civil  Service  Reform  Act  of  1978 
(Pub.  L.  95—454),  the  Office  of  Inspector 
Ceneral  of  the  Elepartment  of  State  has 
appointed  the  following  individuals  to 
its  Perftnrmance  Review  Board  register: 

Kenneth  Himter,  Deputy  Assistant 
Secretary  of  Passport  Services.  Bureau 
of  Consular  Affairs,  Department  of 
State 

Donald  Mancuso,  Assistant  Inspector 
General  for  Investigations, 

Department  of  E)efense 
Everett  L.  Mosley.  Assistant  Inspector 
General  for  Audit,  Agency  for 
International  Development 
Michael  G.  Sullivan,  Assistant  Inspector 
General  for  Auditing,  Department  of 
Veterans  Affairs 

Dated:  August  29, 1996. 

Jacqiwlyn  L.  Williams-Bridgers, 

Inspector  General. 

(FR  Doc.  96-23328  Filed  9-11-96;  8:45  ami 
BHXMQ  cooe  4710-42-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
(CQD  96-044] 

Documentation  and  Marine  Safety  for 
an  international,  Private-Sector  Tug  of 
Opportunity  Sy^eni 

agency:  Coast  Guard,  EXDT. 

a6tI0N:  Notice  of  meeting;  request  for 

comments. 

SUMMARY:  The  Coast  Guard  is 
conducting  a  public  meeting  to  receive 
views  on  the  documentation  and  marine 
safety  criteria  to  be  used  in  assessing  a 
private-sector  initiated,  international, 
tug  of  opportunity  system  plan. 

DATES:  The  meeting  will  be  held  on 
Thursday,  October  17, 1996,  from  9  a.m. 
until  5  p.m.  Written  statements  and 


requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  October  10, 1996.  Other 
comments  should  reach  the  Coast  Guard 
on  or  before  October  30, 1996. 
ADDRESSES:  The  meeting  will  be  held  on 
the  fourth  floor  North  Auditorium, 
Jackson  Federal  Building,  915  Second 
Avenue,  Seattle,  Washington.  Written 
materials  may  be  mailed  to  the 
Executive  Seo^tary,  Marine  Safety 
Council  (G-LRA),  U.S.  Coast  GuaM, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
9:30  a.m.  and  2  pan.,  Monday  througli 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  W.  M.  Pittman,  Office  of 
Response  (G-MOR-1),  telephone  (202) 
267-0426,  fax  (202)  267-4085.  The 
telephone  number  is  equipped  to  record 
messages  on  a  24-hour  basis. 
SUPPLEMENTARY  INFOmiATION:  The 
Alaska  Power  Administration  Asset  Sale 
and  Termination  Act  (Pub.  L.  104-58) 
was  signed  into  law  on  November  28. 
1995.  A  Presidential  directive  and 
subsequent  DOT  Action  Plan  requires 
the  Coast  Guard  to  assess  and  provide 
a  report  to  Congress  on  the  most  cost 
effective  means  of  implementing  a 
private-sector  initiated,  international,  . 
tug  of  opportunity  system  for  vessels  in 
distress  operating  within  the  Olympic 
Coast  National  Marine  Sanctuary  emd  ^ 
the  Strait  of  Juan  de  Fuca.  A  system 
plan  will  be  considered  at  future  public 
meetings  once  available. 

Agenda  of  Meeting  - 

The  agenda  includes  the  following: 
Documentation 

(1)  Core  concepts. 

(2)  Organizational  and  functional 
structure. 

(3)  Technology  issues. 

(4)  Communications. 

(5)  Tracking  vessels. 

(6)  Tug  issues. 

(7)  Other  equipment. 

(8)  Crew  qualifications  to  crew  a 
system  tug. 

(9)  Crew  training  to  meet 
qualifications. 

(10)  Testing  requirements  for  crew. 

(11)  Certification  of  qualified  crew. 

(12)  Legal  requirements  which  should 
be  addressed. 

(13)  Fiscal  administration  which 
should  be  addressed. 

Marine  Safety 

(1)  Concept  of  tug  of  opportunity. 

(2)  Calling  area  description. 

(3)  Calling  fleet  description. 

(4)  Risk. 
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(5)  Definition  of  accident. 

(6)  Likely  accident  locations. 

(7)  Events  with  potential  for 
significant  impacts. 

(8)  Areas  with  most  significant 
impacts  of  accident. 

(9)  Potential  utility  of  tugs. 

(10)  Two  means  to  save. 

(11)  Tug  criteria. 

(12)  Define  adequate  assist  vessel. 

(13)  Use  of  coverage  approach. 

(14)  Tug  equipment. 

(15)  Crew  criteria. 

(16)  Skills. 

(17)  Training. 

(18)  Substance  abuse  standards. 

(19)  System  goals. 

(20)  Coverage  goals. 

(21)  Response  goals. 

Procedural 

The  meeting  is  open  to  the  public. 
Persons  wishing  to  make  oral 
presentations  at  the  meeting  should 
notify  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  nO  later 
than  October  10, 1996. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Dated:  September  9. 1996. 

Howard  L.  Hime, 

Acting  Director  of  Standards,  Marine  Safety 
and  Environmental  Protection. 

[PR  Doc.  96-23366  Piled  9-11-96;  8:45  am] 

BIUJNQ  CODE  4S1I^14-M 


Surface  Transportation  Board 
Release  of  Waybill  Data 

The  Surface  Transportation  Board  has 
received  requests  horn: 

1.  Mayer,  Brown  &  Platt  (WB461 — 8/ 
15/96), 

2.  Covington  &  Burling  (WB462 — 8/ 
14/96),  and 

3.  Association  of  American  Railroads 
(WB463 — 7/30/96),  for  permission  to 
use  certain  data  firom  the  Board’s 
Carload  Waybill  Samples.  A  copy  of  the 
requests  may  be  obtained  from  tiie 
Office  of  Economics,  Environmental 
Analysis  and  Administration. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board’s  Office  of  Economics, 
Environmental  Analysis  and 
Administration  within  14  calendar  days 
of  the  date  of  this  notice.  The  rules  for 


release  of  waybill  data  are  codified  at  49 
CFR  1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196. 

Vernon  A.  Williams, 

Secretary. 

(PR  Doc.  96-23385  Piled  9-11-96;  8:45  am] 
aaxMQ  cooe  4sis-4)o-M 


Surtace  Transportation  Boartf 
[STB  Finance  Docket  Na  33046] 

Perry  County  Port  Authority  dlbla 
Hoosier  Southern  Railroad— 
Accpiisition  and  Lease  Exemption— 
Norfollc  Southern  Railway  Company 

The  Perry  County  Port  Authority  d/b/ 
a  Hoosier  Southern  Railroad  (“HSR”),  a 
Class  m  railroad,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  by  donation  and  to  lease  and 
operate  certain  lines  of  railroad  located 
in  the  State  of  Indiana,  which  are 
currently  owned  by  the  Norfolk 
Southern  Railway  Company  (“NS”). 
First,  HSR  will  lease  and  operate,  and 
will  subsequently  acqiiire  by  donation, 
an  approximately  2.6-mile  line  of 
railroad,  extending  from  milepost  19.8, 
near  Santa  Claus,  IN,  to  milepost  22.4, 
at  Lincoln  City,  IN  (Santa  Claus  Line). 
Second,  HSR  will  lease  and  operate  a 
separate  16.2  mile  line  of  railroad 
extending  from  milepost  0.0,  at 
Rockport  Jimction,  IN,  to  milepost  16.2, 
at  Ro^port,  IN  (Rockpcurt  Line),  over 
which  NS  will  retain  the  right  to 
exercise  local  trackage  rights.  In 
addition,  HSR  will  obtain  from  NS 
incidental  overhead  trackage  rights  over 
approximately  1.1  miles  of  NS  main 
line,  between  milepost  33.2-EB  (HSR 
milepost  22.4 — Santa  Claus  Line),  at 
Lincoln  Qty,  IN,  and  milepost  32.1-EB 
(HSR  milepost  0.0 — ^Rockport  Line),  at 
Rockport  Junction,  IN,  for  purposes  of 
connecting  the  two  newly-operated 
lines  ^  and  consolidating  railcar 
interchange  with  NS  at  Lincoln  City,  IN. 

HSR  expected  to  consummate  the 
proposed  lease  and  incidental  trackage 
rights  transactions  on  September  1, 
1996,  and  to  consummate  the  proposed 


*  The  ICC  Termination  Act  of  1995,  Pub.  L.  No. 
104-88, 109  Stat.  803,  which  was  enacted  on 
December  29, 1995,  and  took  effect  on  January  1, 
1996,  abolished  the  Interstate  Commerce 
Commission  and  transferred  certain  functions  to  the 
Surface  Transportation  Board  (Board).  This  notice 
relates  to  functions  that  are  subject  to  Board 
jurisdiction  pursuant  to  49  U.S.C.  10902. 

^  Prior  to  September  1, 1996,  the  Indiana  Hi-Rail 
Corporation  (IHR)  leased  and  operated  both  the 
Santa  Claus  Line  and  the  Rockport  Line.  HSR  will 
replace  IHR  as  the  new  operator.  HSR  has  certified 
that  it  has  served  a  copy  of  its  notice  of  exemption 
upon  all  shippers  located  on  both  the  Santa  Claus 
Line  and  the  Rockport  Line. 


acquisition  of  the  Santa  Qaus  Line  on 
or  before  December  31, 1996. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  ^  filed  at  any  time.  Hie  filing  of 
a  pikition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33045,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Ccmstitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Robert  A.  Wimbi^,  Esq.,  Rea,  Cross 
Be.  Auchincloss,  Suite  420, 1920  N  Street, 
N.W.,  Washington,  DC  20036. 
Telephone:  (202)  785-3700. 

Decided:  September  4, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(PR  Doc.  96-23384  Filed  9-11-96;  8:45  am] 
BNJJNQ  OOOe  4ai5-00-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Specific  Transportation  Bond,  Distilled 
Spirits  or  Wines  Withdrawn  for 
Transportation  to  Manufacturing 
Bonded  Warehouse,  Class  Six. 

OATES:  Written  comments  should  be 
received  on  or  before  November  12, 
1996  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
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copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Mary  Lou  Blake, 
Wine.  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW..  Washington.  DC  20226,  (202)  927- 
8210. 

SUPPLEMENTARY  INFORMATION: 

Title:  Specific  Transportation  Bond, 
Distilled  Spirits  or  Wines  Withdrawn 
for  Transportation  to  Manufacturing 
Bonded  Warehouse,  Class  Six. 

OMB  Number:  1512-0144. 

Form  Number:  ATF  F  2736  (5100.12). 

Abstract:  ATF  F  2736  (5100.12)  is  a 
specific  bond  which  protects  the  tax 
liability  on  distilled  spirits  and  wine 
while  in  transit  firom  one  type  of  bonded 
facility  to  another.  The  bond  identifies 
the  shipment,  the  parties,  the  date,  and 
the  amoimt  of  the  bond  coverage. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  pvurposes 
onN. 

Tjme  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summeirized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collect^;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Also,  ATF  reque.sts  information 
regarding  any  monetary  expenses  you 
may  incur  while  completing  this  form. 

Dated:  August  30, 1996. 

John  W.  Magaw, 

Director. 

(FR  Doc.  96-23339  Filed  9-11-96;  8:45  am] 
BILUNG  CODE  4S10-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  efiort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Trrasury  is 
soliciting  comments  concerning  the 
ATF  Distribution  Center  Contractor 
Survey. 

DATES:  Written  comments  should  be 
received  on  or  before  November  12, 

1996  to  be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20026,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Dirck  Harris, 
Dociunent  Services  Branchy  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-8930. 
SUPPLEMBfTARY  INFORMATION: 

Title:  ATF  Distribution  Center 
Contractor  Survey. 

OMB  Number:  1512-0002. 

Form  Number:  ATF  F  1600.7. 

Abstract:  ATF  F  1600.7  provides  users 
of  the  Bureau’s  forms  and  publications 
an  opportimity  to  comment  on  the 
Bureau’s  Distribution  Center  contractor 
and  the  services  it  provides.  The  users 
can  evaluate  and  comment  on  the 
services  of  the  Distribution  Center 
contractor. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 

21,000; 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  168. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Also,  ATF  requests  information 
regarding  any  monetary  expenses  you 
may  incur  while  completing  this  form. 

Dated:  August  30, 1996. 

John  W.  Magaw, 

Director. 

(FR  Doc.  96-23340  Filed  9-11-96;  8:45  am] 
8IUJNQ  CODE  4810-31-P 


Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
otlier  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Power  of  Attorney. 
dates:  Written  comments  should  be 
received  on  or  before  November  12, 
1996,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Julie  Cox,  Tax 
Compliance  Branch,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
927-8220. 

SUPPLEMENTARY  INFORMATION: 

Title;  Power  of  Attorney. 

OMB  Number:  1512-0079. 

Form  Number:  ATF  F  1534  (5000.8). 

Abstract:  ATF  F  1534  (5000.8) 
delegates  authority  to  a  specific 
individual  to  sign  documents  on  behalf 
of  an  applicant  or  principle  (alcohol  and 
tobacco  permittees).  Many  of  the 
documents  that  are  submitted  to  ATF 
entail  binding  legal  commitments  by  the 


Federal  Register  /  Vol.  61,  No.  176  /  Thursday,  September  12,  1996  /  Notices 


48205 


applicant/pennittee  and  any  omission 
or  falsification  may  sub)ect  the 
applicant/permittee  to  penalties 
provided  in  the  law. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
onty. 

Tyme  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
pro6t. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,000. 

REQUEST  FOR  COMMENTS;  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collect^;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Also,  ATF  requests  information 
regarding  any  monetary  expenses  you 
may  incur  while  completing  this  form. 

Dated:  August  30, 1996. 

John  W.  Magaw, 

Director. 

(FR  Doc.  96-23341  Filed  9-11-96;  8:45  am] 

BILUNQ  cooe  4aiO-31-P 


Office  of  the  Comptroller  of  the 
Currency 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  OCC,  as  part  of  its  ' 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Currently,  the  OCC  is 
soliciting  comments  concerning  an 


information  collection  titled  (MA) — 
Securities  Exchange  Act  Disclosure 
Rules  (12  CFR  Part  11). 

DATES:  Written  comments  should  be 
submitted  by  November  12, 1996. 
addresses:  Direct  all  written  comments 
to  the  Communications  Division. 
Attention:  1557-0106,  Third  Floor, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 

Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)874-5274,  or  by 
electronic  mail  to 

REGS.COMMENTSeOCC.TREAS.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  collection  may  be  obtained 
by  contacting  John  Ference  or  Jessie 
Gates,  (202)874-5090,  Legislative  and 
Regulate^  Activities  Division  (1557- 
0106),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW, 

Washington,  DC  20219. 

SUPPLBMENTARY  INFORMATION: 

Title:  (MA) — Securities  Exchange  Act 
Disclosure  Rules  (12  CFR  11). 

OMB  Number:  1557-0106. 

Form  Number:  SEC  Forms  3,  4,  5, 8- 
K,  10, 10-K,  10-Q,  Schedules  13D,  13G, 
14A.  14B.  and  14C. 

Abstract:  This  information  collection 
covers  the  OCC’s  Securities  Exchange 
Act  Disclosure  Rules  (12  CFR  11)  which 
require  national  banks  to  make  public 
disclosures  and  file  with  the  CXDC 
certain  Securities  Exchange  Commission 
forms.  Publicly  owned  national  banks 
make  disclosures  and  filings  to  comply 
with  applicable  banking  and  securities 
law  and  regulatCMy  requirements.  The 
OCC  reviews  the  information  to  ensure 
that  it  complies  with  Federal  law  and 
makes  public  all  information  required  to 
be  filed,  Investors,  depositors,  and  the 
public  use  the  information  to  make 
informed  investment  decisions. 

Type  of  Review:  Renewal  of  OMB 
approval. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  131. 

Total  Annual  Responses:  636. 

Frequency  of  Response:  Occasional. 

Total  Annual  Burden  Hours:  5,360. 

Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 


(b)  The  accuracy  of  the  agency’s 
estimate  of  the  bunlen  of  the  collection 
of  information; 

-  (c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Dated:  September  5, 1996. 

Karan  Sotomon, 

Director,  Legislative  S’  Regulatory  Activities 
Division. 

[FR  Doc.  96-23383  Filed  9-11-96;  8:45  am] 
BHjjNQ  oooe  4eie-3s-a 


^bmission  for  OMB  Revtow, 

Comment  Request 

AQBICY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  ^s  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  an  information 
collection  titled  Interpretive  Rulings  (12 
CFR  part  7). 

DATES:  Comments  regarding  this 
information  collection  are  welcome  and 
should  be  submitted  to  the  OMB 
Reviewer  and  the  OCC  Clearance  , 
Officer.  Comments  are  due  on  or  before 
October  15, 1996. 

ADDRESSES:  A  copy  of  the  of  the 
submission  may  be  obtained  by  calling 
the  OCC  Clearance  Officer  listed. 

SUPPLEMENTARY  INFORMATION: 

OMB  Number:  1557-0204. 

Form  Number:  None. 

Type  of  Review:  Reinstatement  of 
previously  approved  collection  without 
change. 

Title:  Interpretive  Rulings  (12  CFR 
part  7). 

Description:  National  banks  use  the 
‘information  to  insure  compliance  with 
applicable  Federal  banking  law  and 
regulations.  The  collections  of 
information  evidence  bank  compliance 
with  various  regulatory  requirements 
and  prcjvide  needed  information  for 
examiners  and  provide  protections  for 
banks. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,430. 
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Estimated  Burden  Hours  Per 
Respondent:  1.7  hours. 

Frequency  of  Response: 
Recordkeeping. 

Estimated  Total  Annual  Burden: 
4,156. 

Clearance  Officer:  Jessie  Gales  or 
Dionne  Walsh,  (202)874-5090, 
legislative  and  Regulatory  Activities 
Division  (1557-0200),  Office  of  the 
Comptroller  of  the  Currency,  250  E 
.Street,  SW,  Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Himt, 
(202)395-7340,  Paperwork  Reduction 
Project  1557-0200,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated;  September  6, 1996. 

Karen  Solomon, 

Director,  Legislative  S"  Regulatory  Activities 
Division. 

(FR  Doc  96-23271  Filed  9-11-96;  8:45  am} 
BNJJNQ  CODE  4810-a9-P 


Customs  Service 

Application  for  Recordation  of  Trade 
Name:  “A.  J.  &  W.  incorporated” 

action:  Notice  of  application  for 
recordation  of  trade  name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  section  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  imder  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  “A.  J.  &  W. 
INCORPORATED.,”  used  by  A.  J.  &  W. 
Incorporated,  a  corporation  organized 
under  the  laws  of  the  State  of  Hawaii, 
located  at  565  Kokea  Street,  Building 
'  G2-4,  Honolulu,  Hawaii  96817. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  towels, 
footwear,  bags,  luggage,  mugs,  straw 
beach  mats,  kitchen  accessory  sets, 
luggage  accessories,  jewelry  bags, 
ornamental  wood  stands,  bath  gift  sets, 
pua  shell  souvenir  line,  fans,  ashtrays, 
and  general  souvenir  items. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

DATES:  Comments  must  be  received  on 
or  before  November  12, 1996. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch,  1301  Constitution  Avenue, 


NW.,  (Franklin  Court),  Washington,  D.C. 
20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Johnson,  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue,  NW.,  (Franklin  Court), 
Washington  D.C.  20229  (202-482-6960). 

Dated:  September  6, 1996. 

John  F.  Atwood, 

Chief,  Intellectual  Property  Rights  Branch. 

{FR  Doc.  96-23362  Filed  9-11-96;  8:45  am] 
BIUJNG  CODE  48«M)2-P 


Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5305-SEP 

Editorial  Note:  Federal  Register  Elocument 
96-22515  was  inadvertently  printed  with  the 
wrong  text  at  page  46679  in  the  issue  of 
Wednesday,  ^ptember  4, 1996.  The  correct 
document  is  printed  below. 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5305-S^,  Simplified  Employee 
Pension-Individual  Retirement 
Accounts  Contribution  Agreement. 
DATES:  Written  comments  should  be 
received  on  or  before  November  12, 

1996  to  be  assured  of  consideration. 
ADDRESSES:  Direct  ail  written  comment^ 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinsmi, 
^  (202)  622-3869,  Internal  Revenue 
*  Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Simplified  Employee  Pension — 
Individual  Retirement  Accounts 
Contribution  Agreement. 

OMB  Number:  1545-0499. 

Form  Number:  Form  5305-SEP. 
Abstract:  Form  5305-SEP  is  used  by 
an  employer  to  make  an  agreement  to 
provide  benefits  to  all  employees  under 


a  Simplified  Employee  Pension  (SEP) 
described  in  Internal  Revenue  Code 
section  408(k).  This  form  is  not  to  he 
filed  with  the  IRS  but  is  to  be  retained 
in  the  employer’s  records  as  proof  of 
establishing  a  SEP  and  justifying  a 
deduction  for  contributions  to  the  SEP. 

Current  Actions:  There  are  no  changes 
being  made  to  this  form. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 

100,000. 

Estimated  Time  Per  Respondent:  53 
min. 

Estimated  Total  Annual  Burden 
Hours:  88,000.' 

The  following  paragraph  applies  to  all 
of  the  collections  of  i^ormation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will , 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuacy  of  the  agency’s  estimate 
of  the  burden  of  the  collet^tion  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collect^;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  28, 1996. 

Garrick  R.  Siwar, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  96-22515  Filed  9-3-96;  8:45  ami 
BHJJNQ  CODE  1S06-01-M 
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September  12,  1996 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  9  and  63 
National  Emission  Standards  for 
Hazardous  Air  Pollutant  Emissions: 
Group  IV  Polymers  and  Resins;  Final 
Rule  ^ 


48208  Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 
[AO-PRL-5608-6] 

RIN2060-AE37 

National  Emissions  Standards  for 
Hazardous  Air  Pollutant  Emissions: 
Group  iV  Polymers  and  Resins 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
from  existing  and  new  plant  sites  that 
emit  organic  hazardous  air  pollutants 
(HAP)  identified  on  the  EPA’s  list  of  189 
HAP.  The  organic  HAP  are  emitted 
during  the  manufacture  of  one  or  more 
of  the  following  (koup  IV  polymers  and 
resins:  acrylonitrile  butadiene  styrene 
resin  (ABS),  styrene  acrylonitrile  resin 
(SAN),  me^yl  methacrylate 
acrylonitrile  butadiene  styrene  resin 
(MABS),  methyl  methacrylate  butadirae 
styrene  resin  (MBS),  polystyrene  resin, 
poly  (ethylene  terephthalate)  resin 
(PET),  and  nitrile  resin. 

In  the  production  of  thermoplastics,  a 
variety  of  organic  HAP  are  us^  as 
mouomers  or  are  created  as  by-products. 
Some  of  these  organic  HAP  are 
considered  to  mutagens  and 
carcinogens,  and  all  can  cause  reversible 
or  irreversible  toxic  effects  following 
exposure.  The  potential  toxic  effects 
indude  eye,  nose,  throat,  and  skin 
irritation;  liver  and  kidney  toxicity,  and 
neurotoxicity.  There  effects  can  range 
fitim  mild  to  severe.  The  standards  are 
estimated  to  reduce  organic  HAP 
emissions  from  existing  affected  sources 
by  3,550  megaerams  per  year  (Mg/yr). 

The  intent  of  this  nile  is  to  protect  the 
public  by  requiring  the  maximum 
degree  of  reduction  in  emissions  of 
organic  HAP  from  new  and  existing 
major  sources.  The  emissions  reductions 
achieved  by  these  standards,  when 
combined  with  the  emission  reductions 
achieved  by  other  similar  standards, 
will  achieve  the  primary  goal  of  the 
Clean  Air  Act  (Act)  as  amended  in  1990. 
EFFECTIVE  DATE:  September  12, 1996.  See 
the  Supplementary  Information  section 
concerning  judicid  review. 

ADDRESSES:  Docket.  Docket  No.  A-92- 
45,  containing  information  considered 
by  the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  between  8  a.m.  and 
5:30  p.m.,  Monday  through  Friday  at  the 
following  address  in  room  M-1500, 
Waterside  Mall  (ground  floor)  U.S. 


Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MC-6102),  401 M  Street  SW., 
Washington,  DC  20460;  telephone:  (202) 
260-7549.  A  reasonable  fete  may  be 
charged  for  copying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  applicability 
and  rule  determinations  contact: 

Region  I — Greg  Roscoe,  Air  Programs 
Compliance,  Branch  Chief,  U.S.  EPA. 
Region  I.  SEA,  JFK  Federal  Building, 
Boston,  MA  02203,  (617)  565-3221. 

Region  n — ^Kenneth  Eng,  Air 
Compliance  Branch  Chief,  U.S.  EPA, 
Region  11,  290  Broadway,  New  York,  NY 
10007-1866.  (212)  637-4000. 

Region  HI — Bernard  Turlinski,  Air 
Enforcement  Branch  Chief,  U.S.  EPA, 
Region  m,  3AT10, 841  Chestnut 
Building,  Philadelphia,  PA  19107,  (205) 
597-3989. 

Region  IV — ^Jewell  A.  Harper,  Air 
Enforcement  Branch,  U.S.  ^A,  Region 
IV,  345  Courtland  Street,  N.E.,  Atlanta, 
GA  30365,  (404)  347-2904. 

Region  V — George  T.  Czemiak,  Jr.,  Air 
Enforcement  Branch  Chief,  U.S.  EPA, 
Region  V,  5AE-26,  77  West  Jackson 
Street.  Chicago,  IL  60604,  (312)  353- 
2088. 

Region  VI — ^John  R.  Hepola,  Air 
Enforcement  Branch  Chief,  U.S.  EPA, 
Region  VI,  1445  Ross  Avenue,  Suite 
1200,  Dallas,  TX  75202-2733,  (214) 
665-7220. 

Region  Vn — ^Donald  Toensing,  Chief, 
Air  Permitting  and  Compliance  Branch, 
U.S.  EPA,  Region  Vn,  726  Minnesota 
Avenue,  Kansas  City,  KS  66101,  (913) 
551-7446. 

Region  Vm — Douglas  M.  Side,  Air  and 
Tech^cal  Operations  Branch  Chief,  U.S. 
EPA,  Region  Vm.  999  18th  Street,  Suite 
500,  Denver.  CO  80202-2466,  (303) 
312-6432. 

Region  IX — Colleen  W.  McKaughan, 
Air  Compliance  Branch  Chief.  U.S.  EPA, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  (415)  744-1198. 

Remon  X — ^Air  and  ^diation  Branch 
Chief,  U.S.  EPA,  Region  X,  AT-092, 

1200  Sixth  Avenue,  Seattle,  WA  98101, 
(206) 533-1152. 

For  information  concerning  the 
analyses  performed  in  developing  this 
rule,  contact  Mr.  Robert  Rosensteel  at 
(919)  541-5410,  organic  Chemicals 
Group,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  facilities  which 
manufacture  one  or  more  of  the  7 


thermoplastic  products  identified  in  the 
rule  and  listed  below: 


Category 

Examples  of  regulated  entities 

lixhistry . 

Facilities  which  manufacture 
acrylonitrile  butadiene  sty¬ 
rene  resin,  styrene  acryl^ 
nitrUe  resin,  methyl  meth¬ 
acrylate  acrylorritiile  buta¬ 
diene  styrene  resin,  methyl 
methacr^e  butadiene  s^ 
rene  resin,  polystyrene  resin, 
poly  (ethylene  terephthalate) 
resin,  or  nitrile  resin. 

This  table  is  not  intended  to  be 

exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  §  63.1310  of 
the  rule.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  one  of  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Response  to  Comment  Document 
The  response  to  comment  document 
for  the  promulgated  standards  contains: 
(1)  A  summary  of  all  the  public 
comments  made  on  the  proposed  rule 
and  the  Administrator’s  response  to  the 
comments;  and  (2)  A  smnmary  of  the 
changes  made  to  the  rule  since  proposal. 
The  dociunent  may  be  obtained  from  the 
U.S.  EPA' Library  (MD-35),  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  (919)  541-2777;  or  from  the 
National  Technical  Information 
Services,  5285  Port  Royal  Road, 
Springfield,  Virginia  22151,  telephone 
(703)  487-4650.  Please  refer  to 
“Hazardous  Air  Pollutant  Emissions 
from  Process  Units  in  the 
Thermoplastics  Manufacturing 
Industry — ^Basis  and  Purpose  Document 
for  Final  Standards,  Summary  of  Public 
Comments  and  Responses”  [EPA-453/ 
R-96-OOlb;  May  1996].  This  document 
is  also  available  for  downloading  ifrom 
the  Technology  Transfer  Network.  The 
Technology  Transfer  Network  is  one  of 
the  EPA’s  electronic  bulletin  boards. 

The  Technology  Transfer  Network 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  free 
except  for  the  cost  of  a  phone  call.  Dial 
(919)  541-5472  for  up  to  a  14,400  bps 
modem.  If  more  information  on  the 
Technology  Transfer  Network  is  needed, 
call  the  HELP  line  at  (919)  541-5384. 

Previous  Background  Documents 
The  following  is  a  listing  of 
background  documents  pertaining  to 
this  rulemaking.  The  complete  title. 
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EPA  publication  number,  publication 
date,  docket  number,  and  the 
abbreviated  descriptive  title  used  to 
refer  to  the  dociunent  throughout  this 
notice  are  included. 

(1)  Hazardous  Air  Pollutant  Emissions 
from  Process  Units  in  the 
Thermoplastics  Manufactming 
Industry — Supplementary  Information 
Document  for  Proposed  Standards. 
EPA-453/R-95-003a.  March  1995. 

Docket  item  A-92-45:  II-A-9. 
Supplementary  Information  Document. 

(2)  Hazardous  Air  Pollutant  Emissions 
from  Process  Units  in  the 
Thermoplastics  Manufacturing 
Industry — ^Basis  and  Purpose  Document 
for  Proposed  Standards.  EPA-453/R- 
95-004a.  March  1995.  Docket  item  A- 
92-45:  n-A-lO.  Basis  and  Purpose 
Document  for  Proposed  Stand^s. 

Judicial  Review 

National  emission  standards  for 
organic  HAP  for  Group  IV  polymers  and 
resins  were  proposed  in  the  Federal 
Register  (FR)  on  March  29, 1995  (60  FR 
16090).  This  Federal  Regi^r  action 
annovmces  the  EPA’s  final  decision  on 
the  rule.  Under  section  307(b)(1)  of  the 
Act,  )udicial  review  of  the  final  rule  is 
available  only  by  filing  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  within 
60  days  of  today’s  publication  of  this 
final  rule.  Under  section  307(b)(2)  of  the 
Act,  the  requirements  that  are  the 
subjcict  of  today’s  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

The  following  outline  is  provided  to 
aid  in  reading  ^e  preamble  to  the  final 
rule. 

l.  Background 

n.  Summary  of  Considerations  Made  in 
Developing  These  Standards 

A.  Purprm  of  Standards 

B.  Technical  Basis  of  Regulation 

C  Stakeholder  and  Public  Participation 

m.  Summary  of  Promulgated  Standards 

A.  Storage  Vessel  Provisions 

B.  Process  Vent  Provisions 
C  Heat  Exchange  Provisions 

D.  Process  Contact  Cooling  Tower 
Provisions 

B.  Wastewater  Provisions 

F.  Equipment  Leak  Provisions 

G.  Emissions  Averaging^Provisions 

H.  Compliance  and  Performance  Test 
Provisions  and  Monitoring  Requirements 

I.  Recordkeeping  and  Reporting  Provisions 

IV.  Summary  of  Impacts 

V.  Significant  Comments  and  Changes  to  the 

Proposed  Standards 

A.  Applicability  Provisions  and 
Definitions 

B.  Continuous  Process  Vent  Provisions 
C  Batch  Process  Vent  Provisions 

D.  Wastewater  Provisions 


E.  Process  Contact  Cooling  Tower 
Provisions 

F.  Equipment  Leak  Provisions 

G.  Emissions  Averaging  Provisions 

H.  Compliance  and  Pei^rmance  Test 
Provisions  and  Monitoring  Requirements 

I.  Recordkeeping  and  Reporting 
VI.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

Q  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility  Act 

E.  Unfunded  Mandates 

1.  Background 

Section  112(b)  of  the  Act  lists  1989 
HAP  and  directs  the  EPA  to  develop 
standards  to  control  all  major  sources 
and  some  area  sources  emitting  HAP. 

On  July  16, 1992,  the  EPA  published  a 
list  of  major  and  area  source  categories 
for  which  NESHAP  are  to  be 
promtilgated  (57  FR  3156).  Six  of  the 
seven  source  categories  regulated  by  this 
rule  were  included  on  that  list  as  major 
sotuce  categories.  The  other  source 
category,  nitrile  resins  production,  has 
since  bmn  added  to  the  source  category 
list.  On  December  3, 1993,  the  EPA 
published  a  schedule  for  promulgating 
standaids  for  the  listed  major  and  area 
source  categories  (58  FR  83941). 
Standards  for  these  seven  major  source 
categories  were  proposed  on  March  29, 
1995,  imder  this  rulemaking. 

n.  Summary  of  Considerations  Made  in 
Developing  These  Standards 

A.  Purpose  of  Standards 

TTie  Act  was  created  in  part  “to 
protect  and  enhance  the  quality  of  the 
nation’s  air  resources  so  as  to  promote 
the  public  health  and  welfare  and  the 
productive  capacity  of  its  population 
[the  Act,  section  101(b)(1)].  'Title  I  of  the 
Act  establishes  a  control  technology- 
based  program  to  reduce  stationary 
source  emissions  of  HAP.  The  goal  of 
the  section  112(d)  Maximum  Achievable 
Control  Technology  standards  (MACT) 
is  to  apply  such  control  technology  to 
reduce  emissions  and  thereby  reduce 
the  hazard  of  pollutants  emitted  from 
stationary  sources. 

The  Act  strategy  avoids  dependence 
on  a  detailed  and  comprehensive  risk 
assessment  hampered  by  (but  not 
limited  to)  the  following  caveats,  as 
prerequisites  for  control  of  air  toxics:  (1) 
Some  of  the  HAP  emitted  from 
stationary  sources  are  unknown;  and  (2). 
Many  of  the  HAP  with  emissions 
information  have  incomplete  data  in 
which  to  describe  health  hazard.  In 
addition,  these  standards  are  not 
“significant”  as  defined  by  Executive 
Order  12866,  and  a  specific  benefits 
analysis  is  not  required.  Because  of 
these  issues,  a  detailed  and  intensive 
risk  assessment  of  potential  effects  from 


the  organic  HAP  emitted  from  stationary 
sources  is  not  included  in  this 
rulemaking. 

The  EPA  does  recognize  that  the 
degree  of  adverse  effects  to  health 
resulting  from  the  most  significant 
emissions  identified  can  range  from 
mild  to  severe.  The  extent  to  which  the 
effects  could  be  experienced  is 
dependent  upon  the  ambient 
concentrations  and  exposure  time.  The 
latter  is  further  influenced  by  source- 
specific  characteristics  such  as  emission 
rates  and  local  meteorological 
conditions.  Human  variability  factors 
also  influence  the  degree  to  which 
effects  to  health  occur,  genetics,  age, 
pre-existing  health  conditions,  and 
lifestyle. 

The  organic  HAP  listed  in  section 
112(b)(1)  of  the  Act  emitted  by  the 
thermoplastic  facilities  covered  by  these 
standaids  include  styrene,  acrylonitrile, 
butadiene,  ethylene  glycol,  methanol, 
acetaldehyde,  and  dioxane.  Available 
emission  date  gathered,  in  conjimction 
with  development  of  these  MACT 
standards,  show  that  these  organic  HAP 
are  those  which  have  the  potential  for 
reduction  by  the  implementation  of  the 
standard. 

.Some  of  the  effects  of  the  pollutants 
whose  emissions  are  reduced  by  these 
standards  include  central  nervous 
system  effects  (e.g.,  drowsiness, 
dizziness,  heada^es,  impairment  of 
vision,  peripheral  nervous  system 
effects  expressed  as  numbness  of  the 
extremities,  fatigue,  and  coma  and  death 
at  lethal  levels),  respiratory  irritation 
expressed  as  labored  breadiing  and 
impaired  lung  function,  eye  irritation, 
reproductive  and  developmental  effects, 
gastrointestinal  effects,  blood  effects 
(e.g.,  anemia  and  leukocytosis),  and 
liver  and  kidney  toxicity.  In  addition, 
butadiene  exposure  to  humans  has  been 
associated  with  increased  risk  of 
cardiovascular  disease  and  effects  on 
the  blood.  In  regard  to  carcinogenicity, 
some  of  the  organic  HAP  controlled 
under  these  standards  are  either 
probable  (i.e.,  acetaldehyde,  dioxane. 
acrylonitrile,  and  butadiene)  or  possible 
(i.e.,  styrene)  human  carcinogens. 

These  standards  will  result  in  a 
minimum  organic  HAP  emission 
reduction  of  3,550  Mg/yr  for  existing 
affected  sources  and  6,870  Mg/yr  for 
new  affected  sources.  The  majority  of 
the  organic  HAP  regulated  by  these 
standards  are  also  volatile  organic 
compounds  (VCXI).  In  reducing 
emissions  of  organic  HAP,  emissions  of 
VOC  are  also  r^uced.  No  other  criteria 
pollutant  ambient  levels  will  be  affected 
by  these  standards.  The  emission 
reductions  achieved  by  these  standards, 
when  combined  with  the  emission 
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reductions  achieved  by  other  standards 
mandated  by  the  Act,  will  achieve  the 
primary  goal  of  the  Clean  Air  Act. 

B.  Technical  Basis  of  Regulation 

National  emission  standards  for 
sources  of  HAP  established  under 
sectimi  112(d)  of  the  Act  reflect  MACT: 

*  *  *  the  ntaximiun  degree  of  reduction  in 
emissions  of  the  HAP  *  *  *  that  the 
Administrator,  taking  into  consideration  the 
cost  of  achieving  sum  emission  reduction, 
and  any  nonair  quality  health  and 
environmental  impacts  and  energy 
requirements,  determines  is  achievable  for 
new  or  existing  sources  in  the  category  or 
subcategcwy  to  which  such  emission  standard 
appUes*  *  •  (42  U.S.C.S7412(dK2)l. 

The  amended  Clean  Air  Act  contains 
requirements  for  the  development  of 
re^atory  alternatives  for  sources  of 
HAP  emissions.  The  statute  requires  the 
standards  to  reflect  the  maximum 
degree  of  reduction  in  emissions  of  HAP 
that  is  achievable  for  new  or  existing 
sotuces.  This  control  level  is  referred  to 
as  MACT.  The  amended  Clean  Air  Act 
also  provides  guidance  on  determining 
the  least  stringent  level  allowed  for  a 
MACT  standard;  this  level  is  termed  the 
“MACT  floor.” 

For  new  sources,  the  standards  for  a 
source  category  or  subcategory  “shall 
not  be  less  stringent  than  the  emission 
control  that  is  achieved  in  practice  by 
the  best  controlled  similar  sourco,  as 
determined  by  the  Administrator” 
[section  112(d)(3)  of  the  Act].  Existing  ■  • 
source  standards  shall  be  no  less 
stringent  than  the  average  emission 
limitation  achieved  by  l^e  best 
performing  12  percent  of  the  existing 
sources  for  source  categories  and 
subcategories  with  30  or  more  sources 
or  the  average  emission  limitation 
achieved  by  the  best  performing  5 
sources  for  source  categories  or 
subcategories  with  fewer  than  30 
sources  (section  12(d)(3)  of  the  Act]. 
These  two  minimum  levels  of  control 
define  the  MACT  floor  for  new  and 
existing  sources. 

Two  interpretations  have  been 
evaluated  by  the  EPA  for  representing 
the  MACT  floor  for  existing  soiuces. 

One  interpretation  is  that  the  MACT 
floor  is  represented  by  the  88th 
percentile  source.  The  second 
interpretation  is  that  the  MACT  floor  is 
represented  by  the  “average  emission 
limitation  achieved”  by  the  best 
performing  sources,  where  the 
“average”  is  based  on  a  measure  of 
central  tendency,  such  as  the  arithmetic 
mean,  median,  or  mode.  This  latter 
interpretation  is  referred  to  as  the 
“higher  floor  interpretation.”  In  a  June 
6, 1994  Federal  Roister  notice  (59  FR 
29196],  the  EPA  presented  its 


interpretation  of  the  statutory  language 
concerning  the  MACT  floor  for  existing 
sources.  Based  on  a  review  of  the 
statute,  legislative  history,  and  public 
comments,  the  EPA  believes  that  the 
“hi^er  floor  interpretation”  is  a  better 
reading  of  the  statutory  language.  Hie 
determination  of  the  MACT  floor  for 
existir^  sources  under  the  proposed  and 
final  rule  followed  the  “hi^er  floor 
interpretation.” 

The  regulatory  alternatives  considered 
in  the  development  of  this  rule, 
including  those  regulatory  alternatives 
selected  as  standa^s  for  new  and 
existing  affected  sources,  are  based  on 
process  and  emissions  data  received 
from  the  existing  plant  sites  known  by 
the  EPA  to  be  in  operation. 

Regulatory  alternatives  more  stringent 
than  the  MACT  floor  were  selected 
when  they  were  judged  to  be  reasonable 
“taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  and 
any  non^  quality  health  and 
environmental  impacts,  and  energy 
requirements”  (42  U.S.C.  §  7412(d)(2)). 

Potential  regulatory  alternatives  were 
developed  bas^  on  the  Hazardous 
Organic  NESHAP  (HON)  (i.e.,  subparts 
F,  G,  H,  and  I  of  40  CFR  part  63),  the 
Poljrmer  Manufecturing  New  Source 
Performance  Standards  (NSPS)  (subpart 
ODD  of  40  CFR  part  60),  and  the  Batch 
Processes  Alternative  Control 
Techniques  (ACT)  document  [EPA  453/ 
R-93-017;  November  1993].  The  HON 
was  selected  as  a  basis  for  regulatory 
alternatives  because:  (1)  the 
characteristics  of  the  emissions  from 
storage  vessels,  continuous  process 
vents,  equipment  leaks,  and  wastewater 
at  Group  IV  thermoplastic  facilities  are 
similar  or  identical  to  those  addressed 
by  the  HON;  and  (2)  The  levels  of 
control  required  under  the  HON  were 
already  determined  through  extensive 
analyses  to  be  reasonable  from  a  cost 
and  impact  perspective. 

The  Polymer  Manufacturing  NSPS, 
which  covers  certain  process  emissions 
at  polystyrene  and  PCT  facilities  using 
a  continuous  process,  and  cooling  tower 
emissions  at  PET  facilities,  was  selected 
for  the  same  basic  reasons  as  the  HON. 
Although  the  Polymer  Manufacturing 
NSPS  was  developed  under  section  111 
of  the  Clean  Air  Act  and  was  targeted  to 
control  VOC  emissions,  the 
requirements  for  setting  standards  under 
section  111  are  very  similar  to  the 
requirements  under  section  112  of  the 
Clean  Air  Act  Amendments  of  1990,  and 
all  of  the  organic  HAP  identified  from 
polystyrene  and  PET  affected  sources 
are  also  VOC. 

Finally,  the  Batch  Processes  ACT  was 
selected  to  identify  regulatory 
alternatives  for  batch  process  vents, 


which  are  not  addressed  by  either  the 
HON  or  Polymer  Manufectiuing  NSPS. 

As  with  the  Polymer  Manufacturing 
NSPS,  the  Batch  Processes  ACT 
addresses  the  control  of  VOC  emissions, 
and  all  of  the  organic  HAP  identified  for 
the  Group  IV  thermoplastics  fedlities 
are  also  VOC.  Unlike  the  HON  and 
Polymer  Manufectiuing  NSPS,  the  Batch 
Protases  ACT  is  not  a  regulation  and, 
therefore,  does  not  specify  a  level  of 
control  that  must  be  met.  Instead,  the 
Batch  Processes  ACT  provides 
information  on  emissions  estimation 
techniques  and  potential  levels  of 
control  and  their  environmental,  energy, 
and  cost  impacts.  Based  on  the  review 
of  the  Batch  Processes  ACT,  the  EPA 
selected  a  level  of  control  equivalent  to 
90  percent  reduction  for  batch  process 
vents.  This  level  of  control  was  selected 
for  regulatory  analysis  purposes. 

C.  Stakeholder  and  Public  Participation 

In  the  development  of  those 
standards,  numerous  representatives  of 
the  thermoplastics  industry  were 
consulted.  Industry  representatives  have 
included  trade  associations  and 
thermoplastic  producers  responding  to 
section  114  questionnaires  and 
information  collection  requests  (ICR). 
Representatives  from  other  interested 
EPA  offices,  Regional  offices,  and  State 
enviromnental  agency  personnel, 
participated  in  the  regulatory 
development  process  as  members  of  the 
Work  Group.  The  Work  Group  is 
involved  in  the  regulatory  development 
process,  and  is  givmi  opportunities  to 
review. and  comment  on  the  standards 
before  proposal  and  promulgation. 
Therefore,  the  EPA  believes  that  the 
implication  to  order  EPA  offices  and 
programs  has  been  adequately 
considered  during  the  development  of 
these  standards,  in  addition,  Uie  EPA 
has  met  ivith  members  of  industry 
concerning  these  standards.  Finally, 
industry  representatives,  regulatory 
authorities,  and  environmental  groups 
had  the  opportunity  to  comment  on  the 
proposed  standards  and  to  provide 
additional  information  during  the 
public  comment  period  that  followed 
th^roposal. 

Tne  standards  were  proposed  in  the 
Federal  Regfeter  on  March  29. 1995  (60 
FR  16090).  The^^preamble  to  the 
proposed  standards  described  the 
rationale  for  the  proposed  standards. 
Public  comments  were  solicited  at  the 
time  of  proposal.  To  provide  interested 
persons  the  opportunity  for  oral 
presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
standards,  a  public  hearing  was  ofiered 
at  proposal.  However,  the  public  did  not 
request  a  hearing  and.  therefore,  one 
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was  not  held.  The  public  comment 
period  was  firom  March  29, 1995  to  May 
30, 1995.  Twenty-seven  comment  letters 
were  received.  Commenters  included 
industry  representatives  and  State 
agencies.  The  comments  were  carefully 
considered,  and  changes  were  made  in 
the  (iroposed  standards  when 
determined  by  the  EPA  to  be 
appropriate.  A  detailed  discussion  of 
these  comments  and  responses  can  be 
foimd  in  the  Basis  and  Purpose 
Document  for  Final  Standee  (EPA- 
453/R-96-001b;  May  1996),  which  is 
referenced  in  the  ADDRESSES  section  of 
this  preamble.  The  summary  of 
comments  and  respcmses  in  the  Basis 
and  Purpose  Dociunent  for  the  Final 
Standards  (EPA— 453/R-96-001b:  May 
1996)  serves  as  the  basis  for  the 
revisions  that  have  been  made  to  the 
standards  between  proposal  and 
promulgation.  Section  V  of  this 
preamble  discusses  these  major  changes. 

m.  Summary  of  Promulgated 
Standards 

Emissions  of  specific  organic  HAP 
from  the  following  types  of  emission 
points  (i.e.,  emission  source  types)  are 
being  covered  by  the  final  standards: 
Storage  vessels,  continuous  process 
vents,  batch  process  vents,  equipment 
leaks,  wastewater  operations,  heat 
exchange  systems,  and  some  process 
contact  cooling  towers  associated  with 
the  manufacture  of  PET.  The  organic 
HAP  emitted  and  required  to  be 
controlled  by  these  standards  vary  by 
subcategory.  Each  of  the  nineteen 
thermoplastic  products  constitutes  a 
separate  subcategory  (i.e.,  affected 
source)  that  is  regulated  by  these 
standards. 

The  existing  affected  source  is  defined 
as  each  group  of  one  or  more  TPPUs  that 
manufactiue  the  same  thermoplastic 
product  as  their  primary  product,  and 
(1)  are  located  at  a  major  source  plant 
site,  (2)  are  not  exempt,  and  (3)  are  not 

Table  1.— 


part  of  a  new  affected  source.  This 
means  that  each  plant  site  will  have 
only  one  existing  affected  source  in  any 
given  subcategory. 

New  affected  sources  are  created 
under  various  circmnstances.  If  a  plant 
site  with  an  existing  affected  source 
producing  thermoplastic  A  as  its 
primary  product  constructs  a  new  TPPU 
also  proaucing  thermoplastic  A  as  its 
primary  product,  the  new  TPPU  is  a 
new  affected  source  if  the  new  TPPU 
has  the  potential  to  emit  more  than  10 
tons  per  year  of  a  single  HAP  or  25  tons 
per  year  of  all  HAP.  ^  this  situation,  the 
plant  site  would  have  an  existing 
affected  source  producing  thermoplastic 
A  and  a  new  affected  source  producing 
thermoplastic  A.  Each  subsequent  new 
TPPU  with  potential  HAP  emissions 
above  major  source  levels  (i.e.,  10/25 
tons  per  year)  would  be  a  separate  new 
affected  source.  New  affected  soiuces 
are  also  created  when  a  TPPU  is 
constructed  at  a  major  source  plant  site 
where  the  thermoplastic  product  was 
not  previously  produced,  with  no  regard 
to  the  potential  HAP  emissions  from  the 
TPPU.  This  approach  to  defining  new 
affected  source  was  selected  in  order  to 
make  this  subpart  more  consistent  with 
the  HON. 

Another  instance  where  a  new 
affected  source  is  created  is  if  a  new 
TPPU  is  constructed  at  a' new  plant  site 
(i.e.,  green  field  site)  that  will  be  a  major 
source.  The  final  manner  in  which  a 
new  affected  source  is  created  is  when 
an  existing  affected  source  undergoes 
reconstruction,  thus  making  the 
previously  existing  affected  source 
subject  to  new  source  standards. 

This  standard  differs  firom  the  HON, 
however,  in  that  it  applies  to  multiple 
source  categories.  Thus,  vmlike  the 
HON,  a  newly  added  TPPU  at  a  facility 
is  covered  by  this  rule  even  if  that  TPPU 
is  in  a  different  source  category  firom  the 
existing  TPPUs  at  the  facility.  It  is  the 
EPA’s  position  that  the  addition  of  a 


process  iinit  in  a  different  source 
category  is  a  new  source  and  must  meet 
the  requirements  for  new  soimxis  even 
though  the  TPPU  has  the  potential  to 
emit  less  than  10  tons  per  year  of  a 
single  HAP  or  25  tons  per  year  of  all 
HAP.  Indeed,  if  a  source  covered  by 
another  MACT  standard  (i.e.,  a  different 
source  category)  were  built  at  a  HON 
facility,  that  source  would  be  subject  to 
new  source  requirements  under  that 
MACT  standard. 

Also,  each  affected  source  includes 
the  following  emission  points  and 
equipment  that  are  associated  with  each 
group  of  TPPU:  (1)  Each  wastewater 
stream;  (2)  each  wastewater  operation; 
(3)  each  heat  exchange  system;  (4)  eadi 
process  contact  cooling  tower  used  in 
the  manufacture  of  PET  that  is 
associated  with  a  new  affected  soiuce; 
and  (5)  each  process  contact  cooling 
tower  used  in  the  manufacture  of  P&T  ' 
using  a  continuous  terephthalic  acid 
high  viscosity  multiple  end  finisher 
process  that  is  associated  with  an 
existing  affected  source. 

With  relatively  few  exceptions,  the 
final  standards  for  storage  vessels, 
continuous  process  vents,  equipment 
leaks,  wastewater  streams,  and  heat 
exchange  systems  are  the  same  as  those 
promulgated  for  the  corresponding 
types  of  emission  points  at  facilities 
subject  to  the  HON.  As  shown  in  Tables 
1  and  2,  some  subcategories  have 
requirements  that  differ  from  the  HON; 
these  cases  are  designated  by  “MACT 
Floor.”  These  different  requirements  are 
specified  in  the  final  standards. 

As  in  the  HON,  if  an  emission  point 
within  an  affected  source  meets  the 
applicability  criteria  and  is  required  to 
be  controlled  imder  the  standards,  it  is 
referred  to  as  a  Group  1  emission  point. 
If  an  emission  point  within  the  affected 
source  is  not  required  to  apply  controls, 
it  is  referred  to  as  a  Group  2  emission 
point. 


Summary  of  Final  Standards  for  Existing  Affected  Sources  in  Relationship  to  the  HON,  the 
Polymer  Manufacturing  NSPS,  and  the  Batch  Processes  Act 


r 

Type  of  emission  point 

** 

Subcategory 

Storage 

vess^ 

Process  vents 

Equipment 

leaks 

Wastewater 

Heat  ex¬ 
change  sys¬ 
tems 

ABS,  continuous  emul- 

HON . 

HON  . . . . 

HON . . 

HON . 

HON. 

Sion. 

ABS,  continuous  mass 

HON . 

Continous  process  vents;  HON  batch  process  verrts: 

HON . 

HON . 

HON. 

ABS,  batch  emulsion  . 

HON . 

90  percent  reduction  or  complaint  fare. 

Cont^iuous  process  vents:  HON  bateh  process 

HON . . 

HON . 

HON. 

ABS,  batch  suspension 

HON . 

vents:  90  percent  reduction  or  compliant  five. 
Continuous  process  vents:  HON  batch  process 

HON . 

HON . 

HON. 

AR5%,  IfltAX 

HON 

vents;  90  percent  reduction  or  compliant  toe. 
ContirHJOus  process  vents:  HON  batch  process 
vents:  90  percent  reduction  or  compliant  toe. 

HON . 

HON . 

HON. 
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Table  1.—  Sumk^ary  of  Final  Standards  for  Existing  Affected  Sources  in  Relationship  to  the  HON,  the 
Polymer  Manufacturing  NSPS,  and  the  Batch  Processes  Act— Continued 


Type  of  emission  point 


Subcategory 

Storage 

vess^ 

Process  vents 

Equipment 

leaks 

Wastewater 

Heat  ex¬ 
change  sys¬ 
tems 

MABS . 

HON . 

Continuous  process  vents;  HON  batch  process 

HON . 

HON . 

HON. 

vents:  90  percent  reduction  or  compliant  flare. 

MBS  . 

HON  . . . 

ContiTHJOus  p>rocess  vents:  MACT  floor  baton  proc¬ 
ess  vents:  90  percent  reduction  or  compliant  flare. 

HON 

HON 

HON. 

SAN,  continuous . 

HON . 

Continuous  process  vents:  HON  batch  process 

HON . 

HON . 

HON. 

vents:  90  percent  reduction  or  compliant  flare. 

SAN,  hatrii . 

HON . . 

ContirHxxjs  process  vents:  HON  batch  process 
vents:  90  percent  reduction  or  compliant  fl^e. 

HON 

HON 

HON. 

A.SA/AM.SAN  . 

MACT  floor 

MAGT  floor 

HON 

Nn  mntrol  ... 

HON. 

HON. 

Polystyrene,  continuous 

MACT  floor 

Continuous  process  vents  from  material  recovery 
sections:  same  as  polymer  manufacturing  NSPS 

HON 

HON 

other  continuous  process  vents;  HON  batch  proc¬ 
ess  vents:  90  percent  reduction  or  compliant  flare. 

Polystyrene,  batch  . 

HON . 

ContirHJOus  process  vents:  HON  batch  process 
vents;  90  percent  reduction  or  compliant  flare. 

HON 

HON 

HON. 

Expeindable  polystyrerte 

HON . 

Continuous  process  vents:  HON  batch  process 
vents:  90  percent  reduction  or  compliant  flare. 

HON 

HON 

HON. 

PET-TPA,  continuous  ... 

HON . . 

ContirxKMis  process  vents  from  raw  material  prepa¬ 
ration  arxt  polymerization  reaction  sections:  same 

HON 

|^ON 

HON. 

' 

as  polymer  manufacturing  NSPS  other  continuous 
process  vents;  HON  batch  process  vents:  90  per¬ 
cent  reduction  or  compliant  flare. 

PET-TPA  continuous 

HON  . . 

Continuous  process  vents  from  raw  material  prepa¬ 
ration  and  polymerization  reaction  sections:  same 

No  control  .... 

HON  . . 

HON. 

high  viscosity  multipie 

end  finisher. 

as  polymer  manufacturing  NSPS  other  continuous 
process  vents:  HON  batch  process  vents:  90  per¬ 
cent  reduction  or  compliant  flare. 

PET-TPA,  batch-DMT, 

HON . 

Continuous  process  vents;  HON  batch  process 
vents;  90  percent  reduction  or  compliant  flare. 

HON 

HON 

HON. 

batch. 

PET-DMT,  continuous  ... 

HON . 

ContiTKious  process  vents  from  material  recovery 
and  polymerization  reaction  sections:  same  £ts 

HON 

HON 

HON. 

polymer  manufacturing  NSPS  other  continuous 
process  vents:  HON  batch  process  vents:  90  per¬ 
cent  reduction  or  compliant  flare. 

Nitrile . 

MACT  floor 

Continuous  process  vents:  HON  batch  process 
vents:  90  percent  reduction  or  compliarTt  flare. 

HON 

HON 

HON. 

ASA/AMSAN  -  acrylonitrile  styrene  acrylate  resin/alpha  methyl  styrene  acrylonitrile  resin. 
TPA  ■  terephthalic  acid. 

DMT  >  dimethyl  terephthalate. 


Table.  2.— Summary  of  Final  Standards  for  New  Affected  Sources  in  Relationship  to  the  HON,  the 
Polymer  Manufacturing  NSPS,  and  the  Batch  Processes  Act 


Type  of  emission  point 

Subcategory 

Storage 

vessels 

Process  vents 

Equipment 

leaks 

Wastewater 

Heat  ex¬ 
change 
systems 

Process  contact  cooling 
towers 

ABS,  continuous  emulsion 

HON  . 

Continuous  process  vents: 

HON  batch  process 'vents: 

90  percent  reduction  or  a 
cornpliant  flare. 

HON  . 

HON  . 

HON  . 

NA. 

ABS,  continuous  mass . 

Regulatory 

alter¬ 

native 

2’. 

Continudus  process  vents: 

HON  batch  process  vents: 

90  percent  reduction  or  a 
cornpliant  flare. 

HON  _ 

HON  . 

HON  . 

NA. 

ABS.  batch  emulsion . 

HON  . 

Continuous  process  vents; 
HON  batch  process  vents: 

90  percent  reduction  or  a 
compliant  flare. 

HON  . 

HON  . 

HON  . 

NA. 

ABS,  batch  suspension . 

HON  . 

Continuous  process  vents: 
HON  batch  process  vents: 

90  percelit  reduction  or  a 
cornpliant  flare. 

HON  . 

HON  . 

HON  . 

NA. 
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Table.  2.— Summary  of  Final  Standards  for  New  Affected  Sources  in  Relationship  to  the  HON,  the 
Polymer  Manufacturing  NSPS,  and  the  Batch  Processes  Act— Continued 


Subcategory 


ABS,  Latex . .  HON 


MABS .  HON 


SAN,  continuous .  MACT 

floor. 


SAN,  batch  .  HON  .. 

ASA/AMSAN . .  MACT 

floor. 

Polystyrene,  continuous  .....  MACT 
floor. 


Polystyrerte,  batchy .  HON 


Expandable  polystyrene  .  HON 


PET-TPA,  continuous  .  HON 


PET-TPA,  contirxjous  mul-  HON 
tiple  erxi  fir^sher. 


PET-TPA,  batch .  HON 

-DMT,  batch . 


Process  vents 


Continuous  process  vents: 
HON  batch  proce^  vents: 
90  percent  reduction  or  a 
cornpiant  flare. 

ContiTHXHiS  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
compliant  flare. 

Continuous  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
cornpliant  flare. 

Continuous  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
cornpliant  flare. 

MACT  floor . 

MACT  floor  . .  . 

Continuous  process  vents 
from  material  recovery  sec¬ 
tions:  same  as  polymer 
manufacturing  NSPS,  other 
continuous  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
cornpliant  flare. 

Continuous  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
cornpliant  flare. 

Continuous  process  vents: 
HON  bat(^  process  vents: 
90  percent  reduction  or  a 
compliant  flare. 

Continuous  process  vents 
from  raw  material  prepara¬ 
tion  arxj  polyfnerization  re¬ 
action  sections:  same  as 
Polymer  Manufacturing 
NSPS  other  continuous 
process  vents:  HON  batch 
process  vents:  90  percent 
reduction  or  a  corr^iant 
flare. 

Continuous  process  vents 
from  raw  material  prepara¬ 
tion  arxj  polymerization  re¬ 
action  sections:  same  as 
Polymer  Manufacturing 
NSPS  other  continuous 
process  vents:  HON  batch 
process  vents:  90  percent 
reduction  or  a  cornpliant 
flare. 

.  Continuous  process  vents: 
HON  batch  process  vents: 
90  percent  reduction  or  a 
cornpliant  flare. 


Type  of  emission  point 


^08*  OX- 

tqutpmerw  Wastewater  change 
systems 


Process  contact  cooling 
towers 


HON  .........  HON 


No  contact  condenser  efflu¬ 
ent  associated  with  a- 
vacuun  system  shaH  go 
to  a  process  corrtact 
coofing  tower. 


No  contact  condenser  efflu¬ 
ent  associated  with  a 
vacuum  system  shall  go 
to  a  process  contact 
cooling  tower. 


No  contact  condenser  efflu¬ 
ent  associated  with  a 
vacuum  system  shall  go 
to  a  process  contact 
cooling  tower. 
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Table.  2.— Summary  of  Final  Standards  for  New  Affected  Sources  in  Relationship  to  the  HON,  the 
Polymer  Manufacturing  NSPS,  and  the  Batch  Processes  Act— Continued 


Type  of  emission  point 

Subcategory 

Process  vents 

Equipment 

leaks 

Wastewater 

.  Heat  ex¬ 
change 
systems 

Process  contact  cooling 
towers 

PET-DMT,  contirujous  . 

HON  . 

i 

Continuous  process  vents 
from  material  recovery  and 
polymerization  reaction 
%  sections:  same  as  polymer 
nKmufacturing  NSPS  other 
continuous  process  vents: 
HON  batch  process  vents: 

90  percent  reduction  or  a 
cornptiant  flare. 

HON  . 

HON  . 

HON  . 

■- 

No  contact  condenser  efflu¬ 
ent  associated  with  a 
vacuum  system  shall  go 
to  a  process  contact 
cooling  tower. 

Nitrile . . . 

MACT 

floor. 

Continuous  process  vents: 

HON  batch  process  verrts: 

90  percent  reduction  or  a 
corrpliant  flare. 

HON  . 

HON  . 

HON  . 

NA. 

1 _ 

^  The  final  standard  is  stringent  than  the  MACT  floor,  which  is  rTK>re  stringent  than  the  HON. 
NA  -  Not  applicable,  not  part  of  affected  source. 

ASA/AMSAN  >  acrylonitrile  styrene  acrylate  resirt/alpha  methyl  styrene  acrylonitrile  resin. 
TPA  m  terephthalic  acid. 

DMT  -  (imethyl  terephthalate. 


A.  Storage  Vessel  Provisions 

The  standards  require  owners  and 
operators  to  first  determine  whether  or 
not  a  storage  vessel  is  required  to  be 
controlled.  For  those  storage  vessels 
determined  to  require  control,  the 
standards  specify  the  appropriate  level 
of  control. 

For  most  existing  and  new  storage 
vessels,  the  criteria  for  determining 
which  storage  vessels  must  be 
controlled  are  identical  to  the  criteria  in 
the  HCN  storage  vessel  provisions  and 
are  based  on  storage  vessel  capacity  and 
vapor  pressure  of  the  stored  material. 
Typically,  applicability  criteria  are 
different  for  existing  and  new  affected 
sources. 

For  most  storage  vessels,  the  level  of 
control  required  is  either  technical 
modification  to  the  tank  (e.g.,  the 
installation  of  an  internal  floating  roof) 
or  the  use  of  a  closed  vent  system  and 
control  device  that  is  generdly  required 
to  achieve  at  least  95  percent  emission 
reduction. 

Note:  This  is  the  same  level  of  control  as 
required  rmder  the  HON. 

As  shown  in  Tables  1  and  2,  some 
subcategories  also  have  requirements 
that  differ  from  the  HON.  These 
requirements  are  specified  in  the  final 
standards.  For  those  subcategories  not 
applying  the  HON  level  of  control,  the 
level  of  control  varies  depending  on  the 
subcategory.  For  example,  the  standards 
may  require  90  or  98  percent  emission 
reduction,  as  opposed  to  the  95  percent 
emission  reduction  required  by  the 
HON.  Finally,  to  simpfify  the  final  rule, 
some  chemicals  with  extremely  low 


vapor  pressure  (e.g.,  ethylene  glycol) 
have  fai^n  exempted  frcm  the  storage 
vessel  provisions. 

B.  Process  Vent  Provisions 

Similar  to  the  standards  for  storage 
vessels,  the  standards  for  process  vents 
require  owners  and  operators  to  first 
determine  whether  or  not  a  process 
vent,  or  set  of  process  vents,  requires 
control  and,  if  so.  then  specifies  the 
level  of  control  required.  The  standards 
regulate  both  continuous  and  batch 
process  vents. 

Except  for  certain  PET  and 
polystyrene  continuous  process  vents, 
the  group  status  of  a  continuous  process 
vent  is  determined  by  comparing  the 
total  resource  effectiveness  (TRE)  value 
for  each  continuous  process  vent  to  a 
TRE  value.  The  TRE  value  is  a  reflection 
of  the  cost  effectiveness  of  controlling 
an  individual  continuous  process  vent. 
There  are  different  TRE  coefficients  for 
continuous  process  vents  depending  on 
whether  the  affected  source  is  new  or 
existing.  The  TRE  equations  for  new  and 
existing  continuous  process  vents  differ 
because  the  standards  for  new  affected 
sources  are  more  stringent  than  the 
standards  for  existing  affected  sources. 
With  one  exception,  continuous  process 
vents  with  TRE  values  of  1.0  or  less  are 
Group  1  continuous  process  vents.  For 
continuous  process  vents  at  existing 
MBS  facilities,  the  TRE  value  for  each 
continuous  process  vent  is  compared  to 
a  TRE  value  of  3.7.  The  propos^  and 
final  standards  refer  to  the  procedures 
in  the  HON  for  determination  of  the 
TRE  value. 


For  continuous  process  vents 
associated  with  the  material  recovery 
section  from  existing  PET  affected 
sources  using  a  continuous  dimethyl 
terephthalate  (DMT)  process,  the  set  of 
continuous  process  vents  are  designated 
as  Group  1  continuous  process  vents  if 
the  combined  uncontrolled  emission 
rate  is  greater  than  the  threshold 
emission  rate.  For  other  sets  of 
continuous  process  vents  associated 
with  the  raw  material  preparation 
section  or  polymerization  reaction 
section  at  existing  and  new  polystyrene 
and  PET  facilities,  there  are  no 
applicability  criteria.  These  sets  of 
continuous  process  vents  are  considered 
to  be  Group  1  and  must  meet  the 
specified  emission  limits.  Continuous 
process  vents  associated  with  the 
material  recovery  section  at  new  PET 
affected  sources  using  a  continuous 
DMT  process  are  also  designated  as 
Group  1  and  must  meet  the  specified 
emission  limits.  «' 

The  group  determination  procedure 
for  batch  process  vents  differs  from  the 
procedure  used  for  continuous  process 
vents.  First,  the  estimated  annual 
emissions  for  an  individual  batch 
process  vent  are  entered  into  the  flow 
rate  regression  equation  and  a 
calculated  flow  rate  is  determined. 
Second,  the  actual  flow  rate  for  the 
batch  process  vent  is  compared  to  the 
calculated  flow  rate.  If  the  actual  flow 
rate  is  less  than  the  calculated  flow  rate, 
then  the  batch  process  vent  is 
designated  as  Group  1  and  control  is 
required.  The  batch  process  vent  group 
determination  procedure  is  the  same  for 
existing  and  new  batch  process  vents. 
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There  are  exceptions  to  the 
procedures  described  above.  For  new 
SAN  exacted  sources  using  a  batch 
process,  the  standards  require  an  overall 
emission  reduction  of  84  percent  from 
all  process  vents  (i.e.,  continuous  and 
batch  process  vents),  and  a  group 
determination  is  not  required.  For  new 
and  existing  acrylonitrile  styrene 
acrylate  resin/alpha  methyl  styrene 
acrylonitrile  resin  (ASA/AMSAN) 
aflected  sources,  the  standards  require 
that  emissions  from  all  process  vents 
(i.e.,  continuous  and  batch  process 
vents)  be  controlled  by  98  percent,  and 
a  group  determination  is  not  required. 

Another  exception  concerns  a  batch 
process  vent  that  is  combined  with  a 
continuous  process  vent  prior  to  a 
control  or  recovery  device.  Said  batch 
process  vent  is  not  required  to  comply 
with  the  batch  process  vent  provisions 
if  there  are  no  emissions  to  the 
atmosphere  up  imtil  the  point  the  batch 
process  vent  is  combined  with  the 
continuous  process  vent.  The  combined 
vent  stream  would  be  required  to 
comply  with  the  continuous  process 
vent  provisions.  The  presence  of  a  batch 
process  vent  in  a  continuous  process 
vent  emission  stream  would  necessitate 
that  all  applicability  tests  and 
performance  tests  be  conducted  while 
the  batch  process  vent  is  emitting  (Le., 
maximum  operating  conditions  for  the 
combined  vent  stream). 

The  level  of  control  required  for  most 
continuous  process  vents  is  the  same  as 
the  level  of  control  required  by  the 
HON:  98  percent  emission  reduction  or 
an  organic  HAP  concentration  limit  of 
:20  ppmv.  If  a  flare  is  used,  it  must  meet 
the  design  and  operating  requirements 
of  §  63.11(b)  of  subpart  A  of  40  CFR  part 
63.  Exceptions  to  this  level  of  control 
are  described  in  the  following 
paragraphs. 

For  continuous  process  vents 
associated  with  material  recovery 
sections  at  polystyrene  affected  sources 
using  a  continuous  process,  raw 
material  preparation  sections  and 
polymerization  reaction  sections  at  PET 
affected  sources  using  a  continuous 
terephthaiic  acid  (TP A)  process,,  and 
material  recovery  sections  and 
polymerization  reaction  sections  at  PET 
affected  sources  using  a  continuous 
DMT  process,  the  standards  require 
continuous  process  vents  associated 
with  these  process  sections  to  meet 
emission  limits  expressed  as  kilogram 
organic  HAP  per  megagram  of  product. 
Depending  on  the  process  section,  the 
standards  provide  several  compliance 
options  including  limiting  the  outlet  gas 
temperature  from  each  final  condenser 
or  r^ucing  emissions  from  each  process 
section  by  98  weight  percent  or  to  an 


organic  HAP  concentration  limit  of  20 
ppmv.  These  are  the  same  control 
requirements  as  specified  in  the 
Polymer  Manufacturing  NSPS,  which 
serve  as  the  basis  for  these  specific 
provisions. 

For  batch  process  vents,  the  standards 
require  Group  1  batch  process  vents  to 
achieve  emission  reductions  of  90 
percent  or  greater  for  the  batch  cycle. 

There  are  three  subcategories  where 
the  standards  are  based  on  the  MACT 
floor.  These  subcategories  are  existing 
MBS  affected  sources,  existing  and  new 
ASA/AMSAN  afiected  sources,  and  new 
SAN  afiected  sources  using  a  batch 
process.  As  described  earlier,  the 
applicability  criteria  and  level  of  control 
difier  from  the  HON  for  all  three 
subcategories. 

For  existing  MBS  afiected  sources,  the 
standards  require  continuous  process 
vents  at  afiected  sources  to  eithen  (1) 
meet  an  emission  limit  of  0.000590 
kilogram  of  emissions  per  megagram  of 
product  for  all  continuous  process  vents 
associated  with  the  affected  source;  or 
(2)  control  emissions  from  continuous 
process  vents  with  a  TRE  of  3.7  or  less 
by  98  percent.  The  development  of  the 
MACT  floor  level  of  control  and 
applicability  criteria  for  MBS  existing 
afiected  sources  is  documented  in 
Eiocket  Item  n-B-21  of  A-92-45  and  in 
the  Supplementary  Information 
Doomient  (SID)  for  Proposed  Standards 
[EPA-453/R-95-003a;  March  1995). 

For  both  existing  and  new  ASA/ 
AMSAN  afiected  sources,  the  standards 
require  all  continuous  and  batch  process 
vents  to  achieve  emission  reductions  of 
98  percent. 

For  new  SAN  afiected  sources  using 
a  batch  process,  the  standards  require  an 
overall  emission  reduction  of  84  percent 
for  all  process  vent  emissions. 

C.  Heat  Exchange  Provisions 

The  standards  apply  to  each  heat 
exchange  system  that  is  associated  with 
the  affected  source.  The  standards 
require  a  monitoring  program  to  detect 
leakage  of  organic  HAP  ^m  the  process 
into  the  cooling  water.  The  standards 
refer  to  the  monitoring  program  in  the 
HON. 

D.  Process  Contact  Cooling  Tower 
Provisions 

The  standards  require  that  owners  or 
operators  of  new  affected  sources 
manufacturing  PET  not  send  contact 
condenser  efiluent  associated  with  a 
vacuiun  system  to  a  process  contact 
cooling  tower.  For  existing  PET  afiected 
sources  using  a  continuous  TPA  high 
viscosity  multiple  end  finisher  process, 
the  owner  or  operator  is  requir^  to 
keep  the  concentration  of  ethylene 


glycol  in  the  process  contact  cooling 
tower  water  to  4  percent  or  less  by 
weight  provided  the  TPPU  is  or  has 
become  subject  to  40  CFR  part  60, 
subpart  DDD.  Process  contact  cooling 
towers  at  existing  PET  afiected  sources 
using  other  processes  (e.g.,  IMT 
process)  are  not  regulated. 

Note:  The  standards  treat  the  contact 
condenser  effluent  at  existing  afiected 
sources  as  wastewater. 

E.  Wastewater  Provisions 

Except  for  ASA/AMSAN  afiected 
sources,  the  standards  require  owners 
and  operators  to  comply  with  the 
wastewater  provisions  in  the  HON. 
Owners  and  operators  are  required  to 
make  a  group  determination  for  each 
wastewater  stream  based  on  the 
applicability  criteria  in  the  HON:  flow 
rate  and  organic  HAP  concentration. 

The  level  of  control  reqmred  for  Group 
1  wastewater  streams  is  dependent  upon 
the  organic  HAP  constituents  in  the 
wastewater  stream.  The  standards  do 
not  require  control  of  wastewater 
emissions  from  existing  or  new  ASA/ 
AMSAN  afiected  sources. 

The  standards  also  require  owners 
and  operators  to  comply  with  the 
maintenance  wastewater  requirements 
in  §  63.105  of  subpart  F  of  this  part. 
These  provisions  require  owners  and 
operators  to  include  a  description  of 
procedures  for  managing  wastewaters 
generated  during  maintenance  in  their . 
start-up,  shutdown,  and  malfunction 
plan. 

F.  Equipment  Leak  Provisions 
Except  for  one  subcategory,  both 

existing  and  new  afiected  sources  are 
required  to  comply  with  the  equipment 
leak  standards  specified  in  subpart  H  of 
40  CFR  part  63.  For  PET  afiect^ 
sources  using  a  continuous  TPA  high 
viscosity  multiple  end  finisher  process, 
the  final  rule  does  not  require  an 
equipment  leak  program.  The  final  rule 
also  exempts  from  the  equipment  leak 
standards  any  PET  TPPU  in  which  all  of 
the  components  are  either  in  vacuum 
service  or  in  heavy  liquid  service. 

In  general,  subpart  H  requires  owners 
and  operators  to  implement  a  leak 
detection  and  repair  (UDAR)  program, 
including  various  work  practice  and 
equipment  standards.  The  subpart  H 
standards  are  applicable  to  equipment 
in  volatile  HAP  service  for  300  or  more 
hours  per  year  (hr/yr).  The  standards 
define  “in  volatile  HAP  service”  as 
being  in  contact  with  or  containing 
process  fluid  that  contains  a  total  of  5 
percent  or  more  total  HAP.  Equipment 
subject  to  the  standards  are:  valves, 
pmhps,  compressors,  coimectors, 
pressiue  relief  devices,  open-ended 
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valves  or  lines,  sampling  connection 
systems,  instrumentation  systems, 
agitators,  and  closed-vent  systems  and 
control  devices. 

A  few  difierences  to  the  subpart  H 
standards  are  contained  in  the  final  rule. 
These  differences  include:  exempting 
indications  of  liquids  dripping  ^m 
bleed  ports  on  pumps  and  agitators  at 
fedlities  producing  polystyrene  resins 
from  the  definition  of  a  leak;  not 
requiring  the  submittal  of  an  Initial 
Notification;  and  allowing  150  days, 
rather  man  90  days,  to  submit  the 
Notification  of  Compliance  Status.  In 
addition,  RET  fedlities  are  not  required 
to  provide  a  list  of  identification 
numbers  for  components  in  heavy 
liquid  service,  pressiue  relief  devices  in 
liquid  service,  and  instrumentation 
systems.  The  final  rule  also  clarifies  that 
for  these  components  the  presence  of  a 
leak  is  to  be  determined  exclusively 
through  the  use  of  visual,  audible, 
olfectory,  or  any  other  detection 
methods,  but  that  Method  21  is  not  to 
be  used.  Finally,  bottoms  receivers  and 
surm  control  vessels  are  not  regulated 
under  the  equipment  leak  provisions, 
but  instead  are  regulated  as  storage 
vessels. 

Affected  sources  subject  to  this  rule 
currently  complying  with  the  NESHAP 
for  Certain  Processes  Subject  to  the 
Negotiated  Reflation  fcur  Equipment 
Le^  (40  CFR  part  63,  subp^  I]  or  with 
the  equipment  leak  provisions  in 
§  60.562-2  of  40  CFR  part  60,  subpart 
DDD,  are  required  to  continue  to  comply 
%vith  subpart  I  or  subpart  DDD,  as 
applicable,  until  the  compliance  date  of 
the  finid  rule,  at  which  point  in  time 
they  must  comply  with  this  rule  and  are 
no  longer  subject  to  subpart  I  and 
subpart  DDD.  Further,  affected  sources 
complying  with  subpart  I  through  a 
quality  improvement  program  are 
(dlowed  to  continue  these  programs 
writhout  interruption  as  part  of 
complying  with  this  rule.  In  other 
words,  beaming  subject  to  this  rule 
does  ncA  restart  or  reset  the  “compliance 
dock"  as  it  relates  to  reduced  buj^en 
earned  through  a  quality  improvement 
program. 

G.  Emissions  Averaging  Provisions 

The  EPA  is  allowing  emissions 
averaging  among  continuous  process 
vrats,  batch  process  vents,  aggr^ate 
batch  vent  streams,  storage  vessels,  and 
wastewatw  streams,  witltin  an  existing 
affected  source.  New  affected  sources 
are  not  allowed  to  use  emissions 
averaging.  Emissions  averaging  is  not 
allow^  between  subcategories;  it  is 
only  allowed  between  emission  points 
within  the  same  affected  source.  Under 
«nissi<ms  averaging,  a  system  of 


“credits"  and  “debits"  is  used  to 
deteimine  whether  an  affected  source  is 
achieving  the  required  emission 
reductions.  Twenty  emission  points  per 
plant  site  are  allowed  in  the  emissions 
averaging  plan  submitted  for  the  plant 
site,  with  an  additional  5  emission 
points  allowed  if  pollution  prevention 
measures  are  used. 

H.  Compliance  and  Performance  Test 
Provisions  and  Monitoring 
Requirements 

Compliance  and  performance  test 
provisions  and  monitoring  requirements 
contained  in  the  standards  are  very 
similar  to  those  found  in  the  HON.  Each 
type  of  emission  point  included  in  the 
standards  is  discussed  briefly  in  the 
following  paragraphs.  Significant 
differences  from  the  continuous 
parameter  monitoring  requirements 
found  in  the  HON  are  discussed  in 
Section  8. 

I.  Storage  Vessels 

Monitoring  and  compliance 
provisions  for  storage  vessel 
improvements  include  periodic  visual 
inspections  of  vessels,  roof  seals,  and 
fittings,  as  well  as  internal  inspections. 

If  a  control  device  is  used,  the  owner  or 
operator  must  identify  the  appropriate 
monitoring  procedures  to  be  followed  in 
cnder  to  demonstrate  compliance. 
Monitoring  parameters  and  procedures 
for  many  of  the  control  devices  likely  to 
be  used  are  identified  in  the  standards. 
Reports  and  records  of  inspections,  ' 
repairs,  and  other  information  necessary 
to  determine  compliance  are  also 
required  by  the  standards. 

2.  Continuous  Process  Vents 

The  standards  for  continuous  process 
vents  require  the  owner  or  operator  to 
either  calculate  a  TRE  index  value  to 
determine  the  group  status  of  each 
continuous  process  vent  or  to  comply 
with  the  control  requirements.  The  TRE 
index  value  is  determined  after  the  last 
recovery  device  in  the  process  or  prior 
to  venting  to  the  atmosphere.  The  TRE 
calculation  involves  an  emissions  test  or 
engineering  assessment  and  use  of  the 
TRE  equations  specified  in  the 
stands^. 

Performance  test  provisions  are 
included  for  Group  1  continuous 
process  vents  to  verify  that  control  or 
recovery  devices  achieve  the  required 
performance.  Mmiitoring  provisions 
necessary  to  demonstrate  compliance 
are  also  included  in  the  standards. 

Compliance  provisions  for  continuous 
process  vents  at  polystyrene  and  PET 
affected  sources  are  induded  in  the 
standards.  For  owners  or  operators 
electing  to  comply  with  a  Idlogram 


organic  HAP  per  megagram  of  product 
emission  limit,  proc^ures  to 
demonstrate  compliance  are  provided. 

3.  Batch  Process  Vents 

Similar  to  the  provisions  far 
continuous  process  vents,  there  is  a 
procedure  for  determining  the  group 
status  of  batch  process  vents.  This 
procedure  is  based  on  annual  emissions 
and  annual  average  flow  rate  of  the 
batch  process  vent.  Equations  for 
estimating  and  procedures  for 
measuring  annual  emissions  and  annual 
average  flow  rates  are  provided  in  the 
standards.  The  use  of  engiieering 
assessment  is  also  allowed  under  certain 
circumstances. 

Performance  test  provisions  are 
included  for  Group  1  batch  process 
vents  to  verify  that  control  devices 
achieve  the  required  performance. 
Monitoring  provisions  necessary  to 
demonstrate  compliance  are  also 
included  in  the  standard. 

For  (koup  2  batdi  process  vents,  the 
standard  requires  owners  and  operators 
to  establish  a  hatch  cycle  limitation.  The 
batch  cycle  limitation  restricts  the 
number  and  type  of  batch  cycles  that 
can  be  accomplished  par  year.  This 
enforceable  limitation  ensures  that  a 
Group  2  batch  process  vent  does  not 
become  a  Group  1  batch  process  vent  as 
a  result  of  nmning  more  batch  cycles 
than  anticipated  when  the  group 
determination  was  made.  The 
determination  of  the  batch  cycle 
limitation  is  not  tied  to  any  previous 
production  amounts.  As  affixed  source 
may  set  the  batch  cycle  limitation  at  any 
level  it  desires  as  long  as  the  batch 
process  vent  remains  a  Group  2  batch 
process  vent.  Alternatively,  an  owner  m 
operator  may  declare  any  Group  2  batch 
process  vent  to  he  a  (koup  1  batch 
process  vent.  In  such  cases,  control  of 
the  batch  process  vent  is  required. 

Procedures  are  included  in  the 
standards  to  demonstrate  compliance 
with  the  requirement  to  reduce  overall 
process  vent  emissions  (i.e.,  continuous 
and  batch  process  vents)  by  84  percent 
for  new  SAN  affected  sources  using  a 
batch  process. 

4.  Heat  Exchange  Systems 

Monitoring  of  cooling  water  is 
required  to  detect  leaks  in  heat 
exchange  systems.  If  a  leak  is  detected, 
the  heat  ex^ange  system  must  be 
repaired. 

5.  Process  Contact  Cooling  Towers 
Owners  and  operators  of  new  affected 

sources  manufecturing  PET  are 
prohibited  from  sending  contact 
condenser  effluent  associated  with  a 
vacuum  system  to  a  process  contact 
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cooling  tower.  Owners  and  operators  of 
existing  PET  affected  sources  using  a 
TPA  continuous  high  viscosity  multiple 
end  finisher  process  are  required  to 
monitor  ethylene  glycol  concentration 
in  the  cooling  tower  water  and  to  ensure 
that  the  levels  do  not  exceed  4  percent 
by  weight.  Procedures  for  sampling 
cooling  tower  water  and  measuring  the 
ethylene  glycol  concentration  are 
included  in  the  standards. 

6.  Wastewater 

For  demonstrating  compliance  with 
the  various  requirements,  the  standards 
allow  the  owners  or  operators  to  either 
conduct  performance  tests  or  to 
document  compliance  using  engineering 
calculations.  Appropriate  compliance 
and  monitoring  provisions  are  included 
in  the  standards. 

7.  Equipment  Leaks 

Except  for  certain  components  at  PFr 
affected  sources,  the  final  rule  retains 
the  use  of  Method  21  to  detect  leaks. 
Method  21  requires  a  portable  organlcr 
vapor  emalyzer  to  monitor  for  leaks  from 
equipment  in  use.  A  “leak”  is  a 
concentration  specified  in  the  regulation 
for  the  type  of  equipment  being 
monitored  and  is  based  on  the 
instrument  response  to  methane  (i.e., 
the  calibration  gas)  in  air.  The  rule 
allows  the  use  of  engineering 
assessment  to  determine  that  equipment 
is  not  in  organic  HAP  service.  If  there 
is  disagreement  between  an  owner  or 
operator  and  the  Administrator,  the  rule 
specifies  that  Method  18  or  Method  25A 
be  used  to  dqtermine  the  organic  HAP 
or  total  organic  compoimds  (TOC) 
content  of  a  process  stream.  To  test  for 
leaks  in  a  batch  system,  test  procedures 
using  either  a  gas  or  a  liquid  for 
pressure  testing  the  batch  system  are 
specified. 

8.  Continuous  Parameter  Monitoring 

The  final  standards  require  owners  or 
operators  to  establish  parameter 
monitoring  levels.  The  standards 
provide  the  owner  or  operator  the 
flexibility  to  establish  the  levels  based 
on  site-specific  information.  Site- 
specific  levels  can  best  accommodate 
variation  in  emission  point 
characteristics  and  control  device 
designs.  Three  procedures  for 
establishing  these  levels  are  provided  in 
the  final  standards.  They  are  based  on 
performance  tests;  performance  tests, 
engineering  assessments,  and/or 
manufacturer’s  recommendations;  and 
engineering  assessments  and/or 
manufacturer’s  recommendations. 

While  the  establishment  of  a  level  based 
solely  on  performance  tests  is 
preapproved  by  the  Administrator, 


values  determined  using  the  last  two 
procedures,  which  may  or  may  not  use 
the  results  of  performance  tests,  must  he 
approved  by  the  Administrator  for  each 
individual  case. 

The  final  standards  require  the 
availability  of  at  least  75  percent  of 
monitoring  data  to  constitute  a  valid 
days  worth  of  data  for  continuous  and 
batch  process  vents.  Failure  to  have  a 
valid  day’s  worth  of  monitoring  data  is 
considered  an  excursion.  The  criteria  for 
determining  a  valid  day’s  or  hour’s 
worth  of  data  are  provided  in  the 
standards. 

A  certain  number  of  excused 
excursions  have  been  allowed  in  the 
final  standards;  these  provisions  are  the 
same  as  the  provisions  in  the  HON.  The 
standards  allow  a  maximum  of  6 
excused  excursions  for  the  first 
semiannual  reporting  period,  decreasing 
by  1  excursion  each  semiannual 
reporting  period.  Starting  with  the  sixth 
semiannual  reporting  period  (i.e.,  the 
end  of  the  third  year  of  compliance)  and 
thereafter,  one  excused  excursion  is 
allowed  each  semiannual  reporting 
period.  As  is  always  the  case,  a  State  has 
the  discretion  to  impose  more  stringent 
requirements  than  the  requirements  of 
NESHAP  and  other  federal  requirements 
and  could  choose  not  to  allow  the 
excused  excursion  provisions  contained 
in  these  standards. 

I.  Recordkeeping  and  Reporting 
Provisions 

The  standards  require  owners  or 
operators  of  affected  sources  to  maintain 
required  records  and  reports  for  a  period 
of  at  least  5  years.  The  final  standards 
require  that  the  following  reports  be 
submitted,  as  applicable:  (1) 
Precompliance  Report,  (2)  Emissions 
Averaging  Plan,  (3)  Notification  of 
Compliance  Status,  (4)  Periodic  Reports, 
and  (5)  other  reports  (e.g.,  notifications 
of  storage  vessel  internal  inspections). 

Specific  recordkeeping  and  reporting 
requirements  are  specified  in  each 
section  that  addresses  an  individual 
emission  point  (e.g.,  63.1321  for  batch 
process  vents).  The  recordkeeping  and 
reporting  provisions  related  to  the 
affectdd  source  as  a  whole  (e.g.. 
Notification  of  Compliance  Status)  are 
foimd  in  §  63.1335.  Requirements  foimd 
in  an  individual  emission  point  section 
and  the  requirements  in  §  63.1335  are 
complementary.  For  example,  §  63.1326 
requires  an  owner  or  operator  to  record 
the  batch  cycle  limitation  for  each 
Group  2  batch  process  vent.  §  63.1327 
goes  on  to  require  the  owner  or  operator 
to  submit  this  information  in  the 
Notification  of  Compliance  Status,  as 
specified  in  §  63.1335.  Finally, 


§  63.1335  requires  submittal  of  the 
information  specified  in  §  63.1327. 

IV.  Summary  of  Impacts 

This  section  presents  impacts 
resulting  from  ^e  control  of  organic 
HAP  emissions  imder  these  standards. 
Because  many  organic  HAP  are  also 
VOC,  a  reduction  in  VOC  emissions  will 
also  result  from  controls  imposed  by  the 
standards.  The  standards  are  estimated 
to  reduce  organic  HAP  amissions  from 
all  existing  affected  sources  by  3,520 
Mg/yr  finm  a  baseline  level  of  18,120 
M^yr.  For  new  affected  sources,  the 
standards  are  estimated  to  reduce 
organic  HAP  emissions  by  6,870  Mg/yr 
from  a  baseline  level  of  11,610  Mg/yr. 

At  baseline,  the  EPA  found  that  many 
affected  sources  already  had  some 
controU  in  place.  These  standards 
generally  achieve  an  emission  reduction 
by  meeting  the  MACT  floor  level  of 
control.  [Note:  Costs  and  other  impacts 
are  not  considered  when  the  selected 
standard  is  based  on  the  MACT  floor.] 

In  some  cases,  these  standards  achieve 
additional  emission  reduction,  beyond 
the  floor,  that  was  determined  to  ^  cost 
effective. 

Under  the  finaj^andards,  energy  use 
is  expected  to  increase  by 
approximately  29,800  barrels  of  oil  per 
year  for  existing  affected  sources  and 
43,600  barrels  of  oil  per  year  for  new 
affected  sources.  The  emissions  of 
secondary  air  pollutants  associated  with 
this  energy  increase  are  70  Mg/yr  for 
existing  affected  somces  and  80  Mg/yr 
for  new  affected  sources.  At  the  same 
time,  energy  credits  attributable  to  the 
prevention  of  organic  HAP  emissions 
from  equipment  leaks  are  approximately 
7,000  barrels  of  oil  per  year  for  existing 
affected  sources  and  3,800  barrels  of  oil 
per  year  for  new  affected  sources.  This 
results  in  a  net  increase  in  energy  usage 
equivalent  to  approximately  22,500 
barrels  of  oil  per  year  for  existing 
affected  sources  and  39,700  barrels  of 
oi^er  year  for  new  affected  soiuces. 

Inese  figures  are  related  to  the  control 
of  process  vents,  wastewater  operations, 
and  equipment  leaks.  Energy  impacts 
related  to  storage  vessels  were  not 
estimated  because  many  storage  vessels 
would  be  controlled  through  the  use  of 
internal  floating  roofs  which  do  not 
have  any  associated  energy  impacts. 
Data  are  not  available  for  the  EPA  to 
estimate  energy  impacts  for  the 
elimination  of  emissions  horn  process 
contact  cooling  towers  for  new  PET 
affected  sources  or  the  control  of 
ethylene  glycol  concentration  in  the 
process  contact  cooling  tower  water  for 
existing  PET  affected  sources  using  a 
continuous  TPA  high  viscosity  multiple 
end  finisher  process. 
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Cost  impacts  include  the  capital  costs 
of  new  control  equipment,  the  cost  of 
energy  (i.e.,  supplemental  fuel,  steam, 
and  electricity)  required  to  operate 
control  equipment,  operation  and 
maintenance  costs,  and  the  cost  savings 
generated  by  reducing  the  loss  of 
valuable  pa^uct  in  the  form  of 
emissions.  Also,  cost  imftacts  include 
the  costs  of  monitoring,  recordkeeping, 
and  reporting  associated  with  the 
standards. 

Under  the  standards,  it  is  estimated 
that  total  capital  costs  for  existing 
aflected  sources  would  be  $10.7  million 
(1989  dollars),  and  total  annual  costs 
would  be  $3.3  million  (1989  dollars)  per 
year.  Total  capital  costs  for  new  affected 
sources  would  be  $6.5  million  (1989 
dollars),  and  total  aimual  costs  would 
generate  a  savings  of  $5.2  milliob  (1989 
dollars)  per  year.  It  is  expected  that  the 
actual  compliance  cost  impacts  of  the 
standard  would  be  less  than  presented 
because  of  the  potential  to  use  common 
control  devices,  upgrade  existing 
control  devices,  use  other  less  expensive 
control  technologies,  implement 
pollution  prevention  tedmologies,  or 
use  emissions  averaging.  Because  the 
effect  of  such  practices  is  highly  site- 
spedfic.and  data  were  unavailable  to 
estimate  how  often  the  lower  cost 
compliance  practices  would  be  utilized, 
it  is  not  possible  to  quantify  the  amount 
by  which  actual  compliance  costs 
would  be  reduced. 

The  economic  impact  analysis  for  the 
selected  regulatory  alternatives  at 
proposal  showed  that  the  estimated 
price  increases  for  the  affected 
chemicals  ranged  from  0.1  percent  for 
nitrile  to  2.8  percent  for  Estimated 
decreases  in  output  ranged  from  0.1 
percent  for  polystyrene  to  4.6  percent 
for  SAN.  Net  aimual  exports  (i.e., 
exports  minus  imports)  were  predicted 
to  decrease  by  an  average  of  2.5  percent. 
These  impacts  were  judged,  at  proposal, 
to  be  acceptable.  Because  estimated 
costs  of  the  final  standards  have 
decreased,  the  economic  impacts 
determined  at  proposal  will  decrease  as 
well.  Therefore,  the  EPA  finds  the 
economic  impacts  associated  with  the  ' 
final  standards  are  less  than  at  proposal 
and  are  judged  to  be  acceptable. 

V.  Significant  Omiments  and  Changes 
to  the  Proposed  Standards 

In  response  to  comments  received  on 
the  profiosed  standards,  changes  have 
been  made  to  the  final  standards.  While 
several  of  these  changes  are 
clarifications  design^  to  make  the 
EPA’s  intent  clearer,  a  number  of  them 
are  significant  changes  to  the 
requirements  of  the  proposed  standards. 
A  summary  of  the  substantive 


comments  and/or  changes  made  since 
the  proposal  are  described  in  the 
following  sections.  The  rationale  for 
these  changes  and  detailed  responses  to 
public  comments  are  included  in  the 
Basis  and  Purpose  Document  for  the 
Final  Standards  lEPA-453/R-96-001b; 
May  1996].  Additional  information  on 
the  final  standards  is  contained  in  the 
docket  for  this  rulemaking  (see 
ADDRESSES  section  of  this  preamble). 

A.  Applicability  Provisions  and 
Definitions 

1.  Designation  of  Affected  Source  and 
the  Definition  of  TPPU 

Commenters  expressed  confusion 
about  the  definitions  of  “affected 
source”  and  “TPPU”  in  the  proposed 
standards.  The  EPA  reviewed  both 
definitions  and  agreed  that  they  needed 
clarification.  In  response,  the  ^A  has 
revised  the  language  describing 
“affected  source”  and  “TPPU”  for  the 
final  standards. 

The  definition  of  “affected  source” 
included  in  §  63.502  of  the  proposed 
standards  was  revised  and  the  definition 
now  references  §  63.1310(a)  of  the  final 
rule,  and  §  63.1310(a)  describes  the 
affected  source.  The  provisions  in 
§  63.1310(a),  which  at  proposal  were  in 
§  63.500(a)  and  defined  applicability  in¬ 
terms  of  the  existence  of  one  or  more 
TPPUs,  have  been  revised  to  define 
applicability  in  terms  of  the  affected  ■ 
source.  As  part  of  this  revision,  the 
provisions  in  proposed  §  63.500(b), 
which  described  the  affected  source, 
were  removed.  (Note;  In  the  proposed 
standards,  the  definition  of  TPPU 
attempted  to  describe  all  the  equipment 
and  operations  that  would  be  included 
in  an  affected  source.  In  the  final 
standards,  the  description  of  what  the 
affected  source  includes  is  contained  in 
§  63.1310(a).] 

As  discussed  in  section  11,  an  existing 
affected  source  is  defined  as  each  group 
of  one  or  more  TPPUs  that  manufacture 
the  same  thermoplastic  product  as  their 
primary  product,  and  (1)  are  located  at 
a  major  source  plant  site,  (2)  are  not 
exempt,  and  (3)  are  not  part  of  a  new 
affected  source.  A  new  ^ected  source 
can  be  a  single  TPPU  located  at  major 
source  plant  site  or  a  group  of  TPPUs 
that  manu&cture  the  same 
thermoplastic  product  as  their  primary 
product  at  a  major  source  plant  site,  llie 
situations  when  a  new  affected  source 
are  created  are  discussed  under  A.3  of 
this  section. 

The  affected  source  also  includes  the 
following  emission  points  and 
equipment  that  are  associated  with  each 
group  of  TPPU:  (1)  each  wastewater 
stream;  (2)  each  wastewater  operation; 


(3)  each  heat  exchange  system;. (4)  each 
process  contact  cooling  tower  used  in 
the  manufacture  of  PET  that  is 
associated  with  a  new  affected  source; 
and  (5)  each  process  contact  cooling 
tower  used  in  the  manufacture  of  PET 
using  a  continuous  terephthalic  acid 
high  viscosity  multiple  end  finisher 
process  that  is  associated  with  an 
existine  affected  source. 

For  tne  final  standards,  the  number  of 
existing  affected  sources  present  at  a 
plant  site  will  equal  the  number  of 
thermoplastic  products  manufactured  at 
that  plant  site.  A  plant  site 
manufacturing  3  different  thermoplastic 
products  has  3  existing  affected  sources. 

Note:  Each  different  thermoplastic  product 
represents  a  different  subcategory,  and  each 
subcategory  comprises  a  separate  existing 
affected  source. 

The  number  of  existing  affected 
sources  at  a  plant  site  could  range  ficm 
1  to  19. 

The  definition  of  TPPU  was  revised 
and  now  includes  a  list  of  the  collection 
of  equipment  that  comprises  a  TPPU. 
This  equipment  includes  process  vents 
from  process  vessels,  storage  vessels, 
and  equipment  subject  to  the  equipment 
leaks  provisions.  B^use  wastewater 
streams,  wastewater  operations,  heat 
exchange  systems,  and  process  contact 
cooling  towers  are  equipment  that  are 
often  used  by  more  than  one  TPPU, 
these  items  are  not  included  as  part  of 
the  definition  of  TPPU.  Instead,  said 
items  are  included  in  the  definition  of 
affected  source.  Because  the  portion  of 
each  wastewater  stream  attributable  to 
an  individual  TPPU  can  be’determined, 
each  wastewater  stream  can  be 
associated  with- an  affected,  source.  On 
the  other  hand,  wastewater  operations 
may  service  wastewater  streams 
associated  with  more  than  one  affected 
source,  just  as  heat  exchange  systems 
and  PCT  process  contact  cooling  towers 
could  service  multiple  affected  sources. 
Therefore,  for  wastewater  operations, 
heat  exchange  systems,  and  PET  process 
contact  cooling  towers,  the  final  rule 
requires  that  said  emission  points  and 
equipment  are  subject  to  all  applicable 
requirements  associated  with  each 
affected  source  that  said  emission  points 
and  equipment  may  service.  In  a  simple 
example,  a  heat  exchange  system  is 
associated  with  two  affected  sources 
that  are  both  subject  to  the  final  rule. 
The  owner  or  operator  must  comply 
with  the  provisions  for  heat  exchange 
systems  contained  in  the  final  rule.  In 
,a  more  complex  example,  a  piece  of 
wastewater  operations  equipment 
services  wastewater  streams  from  two 
affected  sources  subject  to  the  final  rule 
and  from  one  source  subject  to  the  HON. 
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This  piece  of  wastewater  operations 
equipment  must  comply  with  both  the 
final  rule  and  the  HON. 

2.  Definition  of  Organic  HAP 

Numerous  commenters  recommended 
that  the  EPA  restrict  the  list  of  organic 
HAP  in  the  final  standards  to  those  that 
are  used  or  are  present  in  significant 
quantities  at  TPPUs  or  those  that  are 
listed  in  the  HON,  subpart  F.  Table  2. 

The  EPA  agreed  with  the  commenters 
suggestion  that  a  table  providing  a 
listing  of  the  specific  organic  HAP 
expected  to  be  regulated  for  each 
subcategory  covered  by  the  standards 
should  ^  added  to  the  final  standards. 
Therefore,  the  definition  of  organic  HAP 
was  revised  to  specify  those  organic 
HAP  that  are  known  to  be  used  or 
present  in  significant  quantities  for  each 
subcategory,  thereby  restricting  the 
organic  HAP  regulated  by  the  final 
standards.  This  list  is  provided  in  Table 
2  of  the  final  standards. 

The  revised  definition  of  organic  HAP 
was  developed  using  available  process 
description  information  receiv^  from 
industry  and  gathered  from  available 
literature.  Because  there  may  be 
additional  organic  HAP  present  at  an 
affected  source,  the  final  standards 
require  owners  or  operators  to  identify 
the  presence  of  any  additional  organic 
HAP  based  on  the  follovnng  criteria;  (1) 
the  organic  HAP  is  knoivin^y 
introduced  into  the  manufacturing 
process  other  than  as  an  impurity,  or 
has  been  or  will  be  reported  under  any 
Federal  or  State  prt^ram,  such  as  Title 
V  or  the  Emergency  Planning  and 
Community  Right-To-Know  Act 
(EPCRA)  S^ion  311,  312,  or  3l3;  and 
(2)  the  organic  HAP  is  listed  in  Table  2 
of  subpart  F. 

3.  Determining  New  Source  Status 

The  EPA  received  comments 
regarding  the  procediire  for  determining 
if  new  or  existing  source  requirements 
would  apply  to  a  particular  TPPU.  In 
response  to  those  comments^  the  EPA 
has  revised  the  provisions  in  the  final 
standards. 

Under  the  final  standards,  new 
affected  sources  are  created  under  each 
of  the  following  four  situations;  (1)  if  a 
plant  site  with  an  existing  affected 
source  producing  a  thermoplastic 
product  as  its  primary  product 
constructs  a  new  TPPU  also  producing 
the  same  thermoplastic  product  as  its 
primary  product,  the  new  TPPU  is  a 
new  affected  source  if  the  new  TPPU 
has  the  potential  to  emit  more  than  10 
tons  per  year  of  a  single  HAP  or  25  tons 
per  year  of  all  HAP;  (2)  when  a  TPPU 
is  constructed  at  a  major  source  plant 
site  where  the  thermoplastic  product 


was  not  previously  produced  as  the 
primary  product  of  an  existing  affected 
source;  (3)  if  a  new  TPPU  is  constructed 
at  a  new  plant  site  (i.e.,  green  field  site) 
that  will  be  a  major  source;  and  (4) 
when  an  existing  affected  source 
undergoes  reconstruction,  thus  making 
the  previously  existing  affected  source 
suj^ect  to  new  source  standards. 

Inese  revisions  reflect  the  EPA’s 
intent  that  new  source  requirements 
apply  if  the  added  TPPU  has  the 
potential  to  emit  major  quantities,  as  in 
the  HON,  or  the  added  TPPU  is  a  new 
affected  source.  The  HON  applied  to 
only  one  source  category,  and  it  was  not 
possible  to  add  a  process  vmit  subject  to 
the  HON  that  was  in  a  new  source 
category.  Therefore,  the  only 
differentiation  to  be  made  under  the 
HON  was  between  process  units 
emitting  major  quantities  of  organic 
HAP  and  those  not  emitting  major 
quantities  of  organic  HAP.  On  the  other 
hand,  the  thermoplastics  standards 
apply  tq  multiple  source  categories/ 
subcategories,  and  it  is  possible  to  add 
a  TPPU  subject  to  the  thermoplastics 
standards  t^t  is  in  a  new  source 
category/subcategory.  For  this  reason,  if 
a  TPPU  is  added  to  an  existing  plant  site 
and  said  TPPU  manufactures  a 
thermoplastic  product  as  its  primary 
product  not  previously  produced  at  the 
plant  site  as  the  primary  product  of  an 
existing  affected  source,  that  TPPU, 
regardless  of  emissions,  is  a  new 
affected  soiirce  at  that  plant  site. 

4.  Solid  State  PET  Processes 

Commenters  contended  that  all  PET 

solid  state  polymerization  units, 
including  collocated  units,  should  be 
exempted  from  regulation.  They  stated 
that  PET  solid  state  polymerization 
units  are  a  vastly  different  technology 
than  DMT  and  TPA  processes  and  have 
different  emission  characteristics.  The 
EPA  has  concluded  that  PET  solid  state 
processes  are  distinct  fiom  DMT  or  TPA 
processes.  The  EPA  did  not  collect  data 
on  PET  solid  state  processes,  and  it  was 
not  possible  to  conduct  the  required 
analyses  for  regulating  PET  solid  state 
processes.  Therefore,  the  final  standards 
do  not  regulate  these  processes. 
However,  these  processes  may  be 
regulated  in  a  future  standard. 

5.  Flexible  Operation  Units 

The  flexible  operation  unit  provisions 
included  in  the  proposed  standards, 
which  were  modelled  after  the  HON, 
have  been  retained  in  the  final 
standards.  Under  these  provisions,  an 
owner  or  operator  of  a  process  unit  that 
is  designed  and  operated  as  a  flexible 
operation  unit  will  commit  to  being 
subject  to  this  rule  or  not  being  subject 


to  this  rule  based  on  a  five-year 
projection  of  products  to  be 
manufactured  and  production 
quantities. 

These  provisions  were  modified  to 
provide  clarification  of  the  EPA’s  intent 
and  flexibility  in  complying  with  the 
provisions.  Under  the  final  rule,  once  an 
owner  or  operator  commits  to  being 
subject  to  this  rule,  there  are  two 
options  for  complying.  Under  the  first 
option,  an  owner  or  operator  shall 
determine  the  group  statiis  (i.e..  Group 
1  or  Group  2)  of  ea^  emission  point 
based  on  the  production  of  the  expected 
primary  product  (i.e.,  the  thermoplastic 
product  that  convinced  the  owner  or 
operator  to  commit  to  being  subject  to 
this  rule).  Once  the  group  .status  of  each 
emission  point  is  determined,  the  owner 
or  o{>erator  shall  comply  with  the 
applicable  emission  standards  for  the 
primary  product  at  all  times,  regardless 
of  what  product  is  being  manufactured. 
Under  the  second  option,  an  owner  or 
operator  shall  determine  the  group 
status  of  each  emission  point  each  time 
a  different  product  is  being 
manufactured,  regardless  of  whether  or 
not  said  product  is  a  thermoplastic 
product.  Then,  for  each  Group  1 
emission  point,  the  owner  or  operator 
shall  comply  with  the  applicable 
standards  for  the  primary  product.  The 
EPA  recognizes  that  neither  option  is  an 
ideal  situation.  Under  the  first  option, 
an  owner  or  operator  may  find 
themselves  operating  a  control  device  to 
control  a  Group  1  emission  point  that 
has  none  to  negligible  emissions  when 
a  different  product  is  being 
manufactured.  Under  the  second  option, 
an  owner  or  operator  may  find 
themselves  performing  multiple  group 
determinations.  Again,  the  EPA 
recognizes  that  neither  option  is  an 
ideal  situation,  but  believes  the  tradeoff 
between  these  inconveniences  and 
flipping  in  and  out  of  separate  MACT 
standa^  is  worthwhile. 

As  part  of  demonstrating  compliance 
with  tibe  rule,  an  owner  or  operator 
required  to  operate  a  control  device 
must  establish  parameter  monitoring 
levels  and  conduct  monitoring.  Under 
either  compliance  option  discussed 
above  an  owner  or  operator  must 
establish  parameter  monitoring  levels  to 
reflect  the  manufacture  of  different 
products.  These  provisions  allow  an 
owner  or  operator  to  demonstrate  that 
the  parameter  monitoring  levels 
established  for  the  primary  product  are 
appropriate  for  the  manufocture  of  other 
pr^uct^.  If  this  is  not  the  case,  the 
provisions  require  that  imique 
parameter  monitoring  levels  be 
established. 
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6.  Coordination  With  Other  Clean  Air 
Act  Requirements 

At  proposal,  the  EPA  has  proposed  to 
amend  subpart  ODD  of  40  QTl  part  60 
by  removing  all  references  to 
polystyrene  and  PET  facilities.  This 
action  was  being  taken  because  the 
proposed  thermoplastics  standards 
would  supersede  the  requirements  in 
subpart  C0D  for  polystyrene  and  PET 
affected  sources  after  the  compliance 
date  of  the  thermoplastics  standards. 
Commenters  also  suggested  that  subpart 
I  of  40  CFR  part  63  be  amended  by 
removing  all  references  to  MBS  and 
MABS  afiected  sources  after  the 
compliance  date  of  the  thermoplastics 
standards.  Other  commenters  requested 
that  the  EPA  further  clarify  that  after  the 
compliance  date  of  the  thermoplastics 
standards,  affected  sources  will  no 
longer  be  subject  to  certain  NSPS. 

The  EPA  clarified  the  relationship 
between  the  thermoplastics  standai^ 
and  existing  applicable  standards  in 
§63.1311  of  the  final  rule.  The  final  rule 
was  revised  to  state  that  affected  sources 
subject  to  both  the  thermoplastics 
standards  and  another  subpart  are  to 
comply  with  the  provisions  of  the 
thermoplastic  standards  only  after  the 
compliance  date  for  the  thermoplastic 
standards,  for  those  standards  listed  in 
§  63.1311  (g)  through  (1)  of  the  final  rule. 
Further,  after  the  compliance  date  for 
these  standards,  these  affected  sources 
will  no  longer  be  subject  to  the  other 
subparts.  The  EPA  determined  that  a 
clear  understanding  can  be  provided  in 
these  standards  wi&out  maldng 
modifications  to  other  subparts.  Thus, 
the  proposed  amendments  to  subpart 
DDD  were  not  made  as  part  of  the  final 
rulemaking,  nor  were  the  suggested 
amendments  made  to  subpart  I.  For 
subpart  DDD,  the  language  in  the  final 
rule  is  more  specific  than  for  the  other 
subparts.  Because  subpart  DDD 
regulates  multiple  emission  points  (i.e., 
process  vents,  equipment  le^,  and 
process  contact  cooling  towers),  the  EPA 
needed  to  consider  if  it  was  denred  or 
necessary  to  continue  requiring  portions 
of  subpart  1X)D  to  apply.  In  fact,  it  is 
necessary  to  leave  the  provisions  for 
controlling  the  ethylene  glycol 
concentraticm  in  process  contact  cooling 
towers  for  the  PET  TPA  continuous  high 
viscosity  multiple  end  finisher 
subcategoiy  intact.  This  is  because  the 
provisions  in  the  thermoplastics  rule  for 
the  degree  of  control  required  for 
emissions  horn  process  contact  cooling 
towers  for  this  subcategory  depend  on 
whether  or  not  an  existing  affixed 
source  is  subject  or  becomes  subject  to 
subpart  DDD  for  this  emission  point. 


B.  Continuous  Process  Vent  Provisions 

1.  Reorganization  of  the  Standards  To 
Distinguish  Between  Continuous 
Process  Vents  Subject  to  Provisions 
From  the  HON  and  Continuous  Process 
Vents  Subject  to  Provisions  Adapted 
From  the  Polymer  Manufacturing  NSPS 

To  better  distinguish  between  the 
various  requirements  for  continuous 
process  vents,  the  proposed  standards 
were  reorganized.  In  the  final  standards, 
separate  sections  of  the  rule  apply  to  the 
following  subcategories:  those  required 
to  comply  with  simpart  G  of  the  HON 
and  those  producing  PET  or  polystyrene 
using  a  continuous  process,  fo  the  final 
standards,  §  63.1315  references  subpart 
G;  §  63.1316  through  §  63.1320  apply  to 
select  continuous  process  vents  at 
affected  sources  producing  polystyrene 
and  PET  using  a  continuous  process. 
Further,  because  not  all  process  vents  at 
affected  sources  producing  polystyrene 
and  PET  using  a  continuous  process  are 
subject  to  §  63.1316  through  §  63.1320, 
the  provisions  of  §  63.1316  designate 
which  process  vents  are  subject  to 
§63.1316  through  §63.1320,  which  are 
subject  to  §63.1315  (i.e.,  the  HON),  and 
which  cure  subject  to  §  63.1321  (i.e.,  the 
batch  process  vent  provisions).  This 
reorganization  is  one  way  the  EPA 
changed  the  standards  to  reduce 
complexity  and  eliminate  potential 
confosion. 

2.  ApplicabiUty  of  the  Polymer 
Manufacturing  NSPS  Adapted 
Provisions  to  the  Collection  of  Process 
Sections  at  an  Affected  Source 

Commenters  stated  that  the  regulatory 
construction  of  the  proposed  standards 
implied  that  the  process  vent  emission 
limits  adapted  from  the  Polymer 
Manufactiiring  NSPS  [proposed  §  63.505 
(b)  and  (c)j  apply  to  each  oollection  of 
material  recovery  sections,  raw  material 
preparation  sections,  and 
polymerization  sections,  respectively, 
within  an  affected  source  and  not  to 
each  individual  process  section  (e.g., 
material  recovery  section),  as  under  the 
Polymer  Manufactu^g  NSPS. 

At  proposal,  the  EPA  has  intended  for 
each  individual  process  section  to  meet 
the  emission  limits  in  proposed  §  63.505 
(b)  and  (c),  as  applicable.  However, 
since  proposal,  ^e  EPA  has  detennined 
that  revising  the  proposed  standards  to 
allow  each  collection  of  process  sections 
within  an  affected  source  to  meet  the 
applicable  emission  limit  would 
simplify  compliance  while  achieving 
the  same  emission  reductions. 

Therefore,  the  final  standards  apply  the 
emission  limits  adapted  from  the 
Polymer  Manufacturing  NSPS  to  each 
collection  of  material  recovery  sections. 


raw  material  preparation  sections,  or 
polymerization  reaction  sections,  as 
appropriate,  within  an  affected  source. 

3.  Clarification  of  Compliance 
Demonstration  Provisions  fw  Final 
Condenser  Temperature  Limits 

Commenters  suggested  modifying  the 
provisions  adapted  from  the  Polymer 
Manufachuing  NSPS  that  provide  for  a 
demonstration  of  compliance  by 
limiting  the  final  condenser  outlet 
temperature.  Commenters  explained 
that  the  reporting  provisions  in  the 
Polymer  Manufachuing  NSPS  state  that 
the  temperature  limit  is  only  exceeded 
when  the  average  condenser  outlet 
temperature  for  a  3-hour  period  is  more 
than  6  **C  above  (i.e.,  warmer)  the 
average  operating  temperature 
established  during  the  most  recent 
performance  test  at  which  compliance 
was  demonstrated.  Commenters 
requested  that  the  final  standards 
incorporate  those  monitoring,  test 
method,  and  recordkeeping  and 
reporting  requirements  firom  the 
Polymer  Manufacturing  NSPS  that 
provide  this  flexibility  (i.e,  the  six 
degree  window). 

i^e  EPA  intended  for  the  proposed 
standards  to  be  equivalent  to  the 
Pol3nner  Manufacturing  NSPS  in  this 
regard  and  have  revised  the  final 
standards  to  provide  the  desired 
flexibility  (i.e.,  the  six  degree  .window). 
In  addition,  the  EPA  has  disassociated 
the  six  degree  vdndow  from  the  results 
of  the  performance  test  and  has  instead 
associated  it  with  the  applicable 
temperature  limit  in  the  standard.  The 
final  standards  allow  all  owners  or 
operators  complying  with  the  final 
condenser  operating  temperature  limits 
to  be  6  **C  warmer  than  the  applicable 
temperatiue  limit  for  the  3-hour 
averages.  The  EPA  considered  that  the 
proposed  provisions  did  not  achieve  an 
even-handed  implementation  of  the 
requirements  because  some  affected 
sources  would  be  allowed  to  have  3- 
hour  averages  at  warmer  temperatures 
than  others  because  their  performance 
test  results  indicated  a  temperature 
closer  to  the  applicable  temperature 
limit. 

C.  Batch  Process  Vent  Provisions 

1.  Exemption  of  Certain  Batch  Process 
Vents 

Commenters  supported  the  use  of 
cutoffs  for  the  group  status 
determination  for  batch  process  vents  as 
found  in  proposed  §  63.506-2(d). 
Specifically,  commenters  agreed  that 
low  annual  organic  HAP  emissions  and 
low  flow  rate  cutoffs  are  suitable. 
Commenters  explained  that  batch 
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processes  are,  by  nature,  suited  to  low 
volume  production  and  the  manufacture 
of  specialty  products,  and  as  such,  low 
flow,  low  emitting  process  vents  are 
likely  in  batch  operations. 

These  provisions  were  retained  in  the 
final  rule  with  one  exception.  The  EPA 
removed  the  requirement  to  determine 
the  volatility  class  (i.e.,  low,  medium,  or 
high)  for  batch  process  vents.  As  a 
result,  there  is  a  single  minimum 
emission  level  cutoff  in  the  final 
provisions  of  §  63.1323(d).  In  addition, 
the  EPA  chose  to  add  a  minimum 
emission  level  of  225  kilograms  per  year 
(kg/yr)  to  the  definition  of  batch  process 
vent.  This  modification  made  the  batch 
process  vent  more  consistent  with  the 
continuous  process  vent  provisions 
which  have  a  minimum  organic  HAP 
concentration  level  as  part  of  the 
definition  of  continuous  process  vent. 

An  emission  point  with  emissions  equal 
to  or  less  than  225  li^yr  is  not 
considered  a  batch  process  vent.  At 
proposal,  the  225  k^yr  level  was  part  of 
the  batch  process  vent  group 
determination  procedures;  Group  2 
batch  process  vents  with  annual 
emissions  less  than  225  kg/yr  were 
subject  to  reporting  requirements  related 
to  process  changes. 

2.  Revisions  to  Group  Determination 
Procedures 

Commenters  suggested  changing  the 
group  determination  provisions  to  cmly 
utilize  emissions  data  from  a  TPPU’s 
primary  product.  In  addition,  it  was 
requested  that  batch  process  vent  group 
determinations  be  performed  on  an 
annual  basis  instead  of  for  every  process 
change.  Commenters  stated  that  me 
proposed  group  determination 
provisions  were  consider^ly  more 
complex  than  the  continuous  process 
vent  group  determination  provisions. 
Commenters  felt  that,  not  only  did  the 
batch  process  vent  group  determination 
provisions  require  an  owner  or  operator 
to  obtain  emissions  data  for  every 
product  that  it  manufactured,  but  even 
the  most  minor  process  changes  (i.e., 
lengthening  cycle  times,  altering  process 
temperatures  and  pressures,  etc.) 
triggered  the  need  for  a  new  group 
determination  to  ba  perform^.  Given 
the  inherent  process  variability 
associated  with  batch  operations, 
commenters  contended  that  it  would  be 
very  difficult  to  perform  a  group 
determination.  Furthermore,  b^use 
batch  units  often  need  to  implement 
sudden  process  changes  in  response  to 
customer  demands,  the  proposed 
provisions  could  potentially  require 
repeating  the  group  determination 
exercise  seve^  times  in  a  single  year. 
Commenters  explained  that  such  a 


situation  would  not  only  serve  to 
complicate  a  batch  unit’s  compliance 
status,  but  could  also  adversely  impact 
its  ability  to  remain  competitive  in  the 
marketplace. 

Four  issues  related  to  the  group 
determination  procedures  were 
reviewed  by  the  EPA:  (1)  a  request  to 
perform  the  group  determination  on  the 
primary  product,  (2)  a  request  to 
perform  the  group  determination  on  an 
annual  basis,  (3)  an  objection  that  the 
group  determination  procedures  require 
a  new  group  determination  to  be  made 
whenever  minor  process  changes  occur, 
and  (4)  an  objection  to  the  requirement 
to  perform  the  group  determination 
when  a  sudden  process  change  is 
retired. 

The  EPA  has  considered  the  request 
to  perform  the  group  determination  on 
the  primary  pr^uct  and  agrees  that  this 
would  provide  acceptable  results  from 
an  environmental  perspective  while 
simplifying  the  compliance 
recmirements  for  and  improving  the 
enforceability  of  the  bat^  process  vent 
standards.  The  final  rule  contains 
provisions  allowing  the  owner  or 
operator  of  an  affacted  source  to  perform 
the  group  determination  for  batch 
process  vents  based  on  annualized 
production  of  a  single  product.  To 
ensure  protection  to  the  environment, 
the  find  rule  specifies  that  the  highest 
organic  HAP  emitting  product  must  be 
used  when  determining  the  group  status 
based  on  a  single  product. 

In  addressing  the  request  that  the 
group  determination  be  required  on  an 
aimual  basis  instead  of  for  every  process 
change,  the  EPA  believes  the  proposed 
rule  was  clear  on  this  point.  1^e 
proposed  rule  required  that  amissions 
and  average  flow  rate  be  determined  on 
an  annual  basis  and  describe  how  to 
account  for  the  production  of  different 
products  throu^out  the  year.  In  this 
way,  the  ^oup  determination  is  done  on 
an  aimuai  basis  and  can  account  for 
expected  changes  in  the  product  being 
pr^uced.  The  final  rule  does  not  reflect 
any  changes  related  to  this  specific 
issue. 

The  third  issue  raised  was  an 
objection  to  the  requirement  that  a  new 
group  determination  be  performed 
whenever  minor  process  changes  occur 
(e.g.,  lengthening  cycle  times,  altering 
process  temperatures  and  pressures, 
etc.).  The  proposed  rule  addressed  the 
issue  of  minor  process  changes  as  they 
affect  Group  2  batch  process  vents.  If  a 
process  change  affecting  a  Group  2 
batch  process  vent  occurs,  a  group 
determination  must  be  made.  However, 
the  group  determination  provisions  state 
that  “changes  that  are  within  the  range 
on  which  ffie  original  group 


determination  was  based’’  are  not 
considered  process  changes.  This  allows 
an  owner  or  operator  to  perform  the 
initial  group  determination  considering 
the  potential  for  minor  process  changes. 
The  EPA  believes  that  the  proposed 
provisions  were  clear  that  minor  process 
changes  (i.e.,  variations  in  operating 
conditions)  do  not  require  that  a  new 
group  determination  be  performed. 
Addressing  this  concern  as  it  relates  to 
Group  1  batch  process  vents,  the 
proposed  provisions  do  not  require  a 
redetermination  of  group  status  for 
Group  1  batch  process  vents  xmder  any 
circumstances.  Therefore,  if  minor 
process  changes  were  to  occur,  the 
owner  or  operator  would  not  be 
required  to  perform  another  group 
determination.  The  final  rule  does  not 
reflect  any  changes  related  to  th  s 
specific  issue. 

The  fourth  issue  raised  was  an 
objection  to  the  requirement  to  perform 
a  new  group  determination  when  a 
sudden  process  change  is  required.  In 
light  of  ffie  third  issue  raised,  EPA 
interpreted  “sudden  process  change”  to 
potentially  mean  (1)  that  a  new  piquet 
is  being  made,  (2)  t^t  the  same  product 
is  being  made  in  a  fundamentally 
different  way  (e.g.,  with  different  raw 
materials),  or  (3)  that  the  same  mix  of 
products  is  being  made  but  in  a  different 
proportion.  In  the  first  two  cases,  the 
EPA  desires  and  intends  that  a  new 
group  determination  be  made.  In  the 
third  case,  the  owner  or  operator  has  the 
flexibility  to  consider  this  situation 
when  performing  the  initial  group 
determination.  If  this  situation  was  not 
considered,  then  a  new  group 
determination  would  be  required.  The 
EPA  feels  that  these  types  of  process 
changes  warrant  a  new  group 
determination  to  ensure  that  the 
emission  standards  are  being  met.  The 
final  rule  does  not  reflect  any  changes 
related  to  this  specific  issue. 

3.  Emissions  Testing  and  Performance 
Testing 

Commenters  requested  that  more 
flexibility  should  be  allowed  in 
designing  an  emissions  testing  scheme 
for  l»tch  process  vents.  Commenters 
cited  an  example,  provided  as  part  of 
the  proposed  definition  of  batdi 
emission  episode,  where  the  charging  of 
a  vessel  and  the  heating  of  the  same 
vessel  are  considered  two  distinct  batch 
emission  episodes.  In  this  example,  the 
definition  of  batch  emission  episode 
would  necessitate  that  separate 
emissions  measurements  be  made  for 
the  charging  and  the  heating  of  the 
vessel.  Tlus  would  require  that  a  large 
number  of  samples  be  taken  to 
characterize  processes  that  have 
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multiple,  short  duration  process  steps. 
Conunenters  felt  that  the  flexibility  to 
test  the  emissions  firom  several  steps  as 
a  single  batch  emission  episode  would 
reduce  testing  costs  without 
jeopardizing  the  quality  of  the  mnissions 
data.  It  was  sugg^ed  that  three  or  more 
batch  cycles  could  be  tested  to  obtain  a 
representative  average  emission  rate  for 
the  batch  cycle. 

After  consideration  of  this  comment, 
the  EPA  chose  to  leave  the  provisions 
related  to  emissions  testing  of  batch 
process  vents  unchanged  as  they  relate 
to  this  specific  comment  The  EPA  felt 
,  adequate  data  were  not  presented  to 
warrant  changing  these  provisions. 
However,  the  emissions  testing 
provisicms  in  §  63.1323(b)  and 
§  63.132S(c)  have  been  modified  to 
provide  flexibility  and  reduce  the 
burden  of  testing,  while  continuing  to 
ensure  that  results  are  satisfactory  for 
applicability  determinations  and 
performance  tests.  The  final  provisions 
allow  an  owner  or  operator  to  test  just 
a  portion  of  the  batch  emission  episode 
selected  to  be  controlled  when  the 
owner  or  operator  can  demonstrate  that 
emissicms  during  the  period  to  be  tested 
represent  emissions  for  the  entire  batch 
emission  episode  or  are  greater  than  the 
average  emission  rate  for  the  batch 
emission  episode. 

4.  Flow  Rate  Estimation  Procedures 

Commenters  asserted  that  the 
equations  and  test  methods  for 
calculating  annual  average  flow  rate  in 
the  propo^  rule  were  not  warranted. 
Commenters  felt  that  the  volumetric 
flow  rate  testing  methods  and  the 
requirement  to  measure  flow  every  15 
minutes  specified  in  proposed  §63.506- 
2(e)  were  overly  burdensome  and  would 
not  always  provide  representative 
measurements.  It  was  suggested  that 
average  flow  rates  for  a  batch  emission 
episode  are  better  defined  by 
calculations  of  displacement  volumes 
with  respect  to  the  diuations  of  the 
displacement  episodes  or  by  other  more 
su^lified  methods. 

Tne  EPA  agrees  that  there  are  more 
simplified  and  potentially  more 
accurate  techniques  for  estimating  flow 
rate  fm  batch  process  vents.  The  final 
rule  contains  provisions  that  allow 
engineering  assessment,  as  well  as 
testing,  to  ^  used  for  estimating  flow 
rate. 

5.  Emissions  Estimation  Procedures 

Commenters  recommended  removing 
the  emissions  estimation  equations  in 
proposed  §  63.506-2(b)  fix>m  the  rule. 
Conunenters  recommended  that 
measiuements  or  engineering  estimates 
be  allowed  in  place  of  the  equations.  It 


was  felt  the  emissions  estimation 
equations  would  not  allow  the 
flexibility  necessary  to  accoimt  for 
differences  in  process  technologies  and 
operating  methods. 

Commenters  also  supported  the 
provisions  that  allowed  owners  or 
operators  to  use  direct  measurement  or 
engineering  assessment  to  estimate 
emissions  in  cases  where  the  emissions 
estimation  equations  are  inappropriate 
for  a  particular  type  of  operation  or 
where,  speaking  to  direct  measurement, 
a  more  refined  estimate  of  emissions  is 
necessary.  However,  commenters 
objected  to  the  requirement  to 
demonstrate  that  the  emissions 
estimation  equations  and  direct 
measurement  methods  are  not 
appropriate  before  engineering 
assessment  can  be  us^. 

In  response  to  the  first  issue  raised, 
the  emissions  estimation  equations  have 
been  retained  in  the  final  rule.  The  EPA 
foimd  noting  in  the  public  comments 
that  would  warrant  removing  these 
procedures. 

In  response  to  the  second  issue,  the 
EPA  believes  the  data  required  to  use 
the  emissions  estimation  equations 
should  be  obtainable  with  reasonable 
effort.  Further,  specific  comments 
regarding  the  inaccuracy  or 
inappropriateness  of  the  equations  were 
not  made.  Given  this,  the  ^A  favors  a 
more  consistent  estimation  technique 
which  is  provided  by  the  use  of  the 
emissions  estimation  equations,  and  the 
final  rule  requires  the  owner  or  operator 
to  demonstrate  that  the  emissions 
estimation  equations  are  inappropriate 
before  the  use  of  engineering  assessment 
is  allowed. 

However,  independent  of  the 
comments  provided,  the  EPA  has 
concluded  that  direct  measurement  of 
emissions  may  prove  to  be  difficult  and 
may  or  may  not  provide  an  increased 
assurance  of  accuracy  over  the  use  of 
engineering  assessment  Therefore,  if  an 
owner  or  operator  can  demonstrate  that 
the  emissions  estimation  equations  are 
not  appropriate,  the  final  provisions 
allow  the  use  of  either  direct 
measurement  ot  engineering 
assessment. 

6.  Other  Changes  Resulting  From  EPA 
Review 

In  addition  to  changes  made  to  the 
proposed  rule  as  a  result  of  public 
comment,  changes  were  made  as  a  result 
of  EPA  independently  reviewing  the 
rule  between  proposal  and 
promulgation.  Because  the  batch 
process  vent  provisions  included  in  the 
rule  are  among  the  EPA’s  first  attempts 
to  regulate  batch  process  vents,  the  ^A 
felt  an  ongoing,  independent  review  of 


these  provisions  after  proposal  was 
warranted.  Changes  resulting  firom  this 
review  are  listed  below: 

(1)  Allow  applicability  determinations 
and  compliance  demonstrations  (i.e., 
performance  tests)  to  be  based  on  TOC 
or  organic  HAP.  Allow  the  use  of 
Method  25A  to  compliment  the  use  of 
TOC  as  a  potential  l^is  for 
applicability  determinations  and 
compliance  demonstrations. 

(2)  Allow  the  establishment  of 
parameter  monitoring  levels  to  be  based 
on  performance  tests  or  a  combination 
of  performance  tests  and  engineering 
assessment  (discussed  in  more  depth  in 
Section  H,  Monitoring).  To 
accommodate  this  change, 
modifications  to  the  batch  process  vent 
testing  provisions  were  required. 

(3)  Add  provisions  specifying  how  the 
batch  cycle  limitation  is  to  be 
determined. 

(4)  Change  the  reporting  requirement 
for  batch  cycle  limitation  records  fiom 
quarterly  to  annually. 

These  changes  are  discussed  in  the 
paragraphs  below. 

In  the  final  rule,  the  EPA  has  allowed 
the  use  of  TCX!  as  the  basis  for 
applicability  and  compliance 
demonstrations  (i.e.,  performance  tests) 
as  an  alternative  to  organic  HAP.  The 
EPA  has  done  this  to  provide  flexibility 
to  the  regulated  community  and  to 
reduce  the  overall  burden  of  the  rule. 
The  EPA  considered  the  impacts  of 
allowing  TOC  to  serve  as  a  surrogate  for 
organic  HAP  in  applicability  and 
compliance  demonstrations  and  did  not 
find  any  negative  impacts.  Fiuther, 
allowing  the  use  of  Method  25  A  as  a 
complement  to  the  use  of  TOC  as  a 
surrogate  to  organic  HAP  reduces  the 
burden  of  implementing  the  final  rule 
with  little  to  no  adverse  impact  on  the 
measurement  of  pollutants  in  the 
regulated  batch  process  vents.  To  the 
b^  of  the  EPA’s  knowledge,  the  batch 
process  vents  regulated  by  this  rule  are 
predominantly  organic  HAP.  Also,  with 
one  exception  (i.e.,  ethylene  glycol),  the 
regulated  organic  HAP,  which  are  listed 
in  the  definition  of  organic  HAP  found 
in  the  final  rule,  have  response  factors 
to  Method  25A  adequate  to  ensure 
satisfactory  measurement  of  TOC  in  the 
batch  process  vents.  For  certain 
emission  points  where  the  EPA 
considered  the  presence  of  ethylene 
glycol  and  its  corresponding  poor 
response  factor  to  call  into  question  the 
results  that  would  be  obtained  using 
Method  25A,  the  use  of  Method  25A  is' 
not  allowed.  For  all  other  emission 
points,  the  EPA  has  allowed  the  use  of 
TOC  for  applicability  and  compliance 
demonstrations  as  an  alternative  to 
organic  HAP  in  the  final  rule. 
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In  the  final  rule,  the  EPA  allows  the 
establishment  of  parameter  monitoring 
levels  to  be  based  on  either  performance 
tests,  as  in  the  proposed  rule,  or  a 
combination  of  performance  tests, 
engineering  assessment,  and 
manufactvuer’s  recommendations.  This 
change  affects  all  emission  points  which 
are  required  to  establish  parameter 
monitoring  levels,  including  batch 
process  vents.  The  rationale  for  this 
change  is  discussed  in  detail  in  Section 
H,  monitoring,  of  this  document.  For 
batch  process  vents,  this  change  in  the 
procedures  for  establishing  parameter 
monitoring  levels  necessitated  changes 
to  the  performance  test  provisions. 

When  an  owner  or  operator  chooses  to 
establish  parameter  monitoring  levels 
based  exclusively  on  performance  tests, 
the  final  rule  directs  that  the 
performance  test  must  include  the  entire 
batch  emission  episode  selected  to  be 
controlled.  As  discussed  earlier,  an 
owner  or  operator  may  choose  to  control 
just  a  portion  of  a  batch  emission 
episode;  in  such  a  scenario,  the 
performance  test  must  include  the  entire 
portion  of  the  batch  emission  episode 
selected  to  be  controlled.  Alternatively, 
when  an  owner  or  operator  chooses  to 
establish  parameter  monitoring  levels 
based  on  a  combination  of  performance 
tests,  engineering  assessment,  and 
manufacturer’s  recommendations,  the 
final  rule  allows  an  owner  or  operator 
to  test  either  the  entire  batch  emission 
episode,  or  portion  thereof,  selected  to 
be  controlled  or  to  test  only  the  entire 
batch  emission  episode,  or  portion 
thereof,  selected  to  be  controlled. 

Note:  The  flexibility  to  test  a  period  of  the 
batch  emission  episode  that  is  less  than  the 
entire  batch  emission  episode,  or  portion 
thereof,  selected  to  be  controlled  is  discussed 
earlier  in  this  section. 

The  final  rule  includes  provisions 
specifying  how  the  batch  cycle 
limitation,  required  for  Group  2  batch 
process  vents,  is  to  be  established.  The 
EPA  felt  that  the  proposed  rule  was 
ambiguous  concerning  the 
establishment  of  the  l^tch  cycle 
limitation  and  added  these  provisions  to 
make  the  rule  complete.  The  added 
provisions  provide  additional 
description  of  the  purpose  of  the  batch 
cycle  limitation  and  describe  what 
documentation  is  required  as  part  of 
establishing  the  batch  cycle  limitation. 

In  the  final  rule,  the  EPA  changed  the 
requirement  for  reporting  the  number 
and  type  of  batch  cycles  accomplished 
for  a  Group  2  batch  process  vent  fix>m 
quarterly  to  annually.  The  EPA  felt  that 
quarterly  reporting  was  unwarranted 
given  that  the  compliance  requirement 


(i.e.,  the  batch  cycle  limitation)  was  on 
an  annual  basis. 

D.  Wastewater  Provisions 

1.  Steam  Stripping  Styrene-Containing 
Wastewater  Streams 

Numerous  commenters  claimed  that 
the  selection  of  steam  stripping  as  the 
basis  of  the  standards  for  the  treatment 
of  styrene-containing  wastewater 
streams  was  inappropriate  due  to 
polymerization  problems.  The  EPA 
acknowledges  that  steam  stripping 
styrene-containing  wastewaters  may 
prove  to  be  impractical  in  some  cases 
due  to  issues  raised  by  the  commenters. 
However,  steam  stripping  is  not 
required  by  the  standards.  Both  the 
proposed  and  final  wastewater 
provisions  provide  several  options  for 
complying  with  the  standards.  If  the 
owner  or  operator  judges  steam 
stripping  to  be  impractical  for  their 
process,  one  of  the  other  wastewater 
compliance  options  may  be  used.  The 
EPA  considers  one  of  these  compliance 
options,  the  use  of  enclosed  sewers  to  a 
biological  treatment  operation  unit,  a 
favorable  option  because  styrene  is 
highly  biodegradable.  Further,  because 
the  organic  HAP  emitted  from  the 
subcategories  regulated  by  this  rule  are 
highly  biodegradable,  the  EPA  has 
determined  ^at  it  is  not  necessary  to 
require  affected  sources  to  demonstrate 
that  95  percent  of  the  mass  of  organic 
HAP  listed  in  Table  9  of  the  HON  are 
removed  when  using  a  biological 
treatment  unit,  as  required  by  the  HON. 
Therefore,  the  final  thermoplastic  rule 
does  not  require  an  owner  or  operator  to 
make  this  demonstration. 

2.  Elimination  of  Regulations  Pertaining 
to  Wastewater  From  Polystyrene 
Affected  Sources 

In  addition  to  considering  the 
comments  made  concerning  the 
impracticality  of  steam  stripping 
styrene-containing  wastewaters,  the 
EPA  evaluated  the  need  to  regulate 
wastewater  from  polystyrene  affected 
sources.  Because  the  water  solubility  of 
styrene  is  limited  to  approximately  300 
ppm  and  styrene  is  the  only  known 
organic  HAP  emitted  during  the 
production  of  polystyrene,  it.is  not 
possible  for  a  wastewater  stream  that 
only  contains  styrene  to  meet  the  Group 
1  applicability  criteria  (i.e.,  1,000  ppm 
minimum  concentration).  Therefore, 
because,  to  the  best  of  EPA’s  knowledge, 
there  can  be  no  Group  1  wastewater 
streams  at  a  polystyrene  affected  source, 
the  final  standards  do  not  regulate 
wastewater  from  this  subcategory. 


E.  Process  Contact  Cooling  Tower 
Provisions 

1.  Ethylene  Glycol  Jet  Retrofit  for  PET 
Existing  Affected  Sources 

Commenters  disagreed  with  the  EPA’s 
position  that  ethylene  glycol  jets  are  the 
vacuum  systems  technology  of  choice 
for  a  retrofit  application  and  with  the 
EPA  determination  that  ethylene  glycol 
jets  are  cost  effective.  Commenters 
contended  that  the  EPA  had  failed  to 
consider  numerous  costs  factors  and 
design  considerations. 

Note:  While  the  proposed  standards  did 
not  require  the  use  of  ethylene  glycol  jets, 
they  were  the  technology  on  which  the 
prohibition  of  process  contact  cooling  towers 
was  based. 

Based  on  the  data  available  at 
proposal,  the  costs  and  emission 
reductions  achievable  through  the  use  of 
ethylene  glycol  jets  in  retrofit  situations 
were  acceptable.  The  EPA  knew  that  the 
proposed  standards  for  ethylene  glycol 
jets  were  based  on  limited  data  and 
limited  knowledge  obtained  fi'om  one 
manufacturer  of  PET.  The  EPA- took 
special  effort  to  make  this  clear  and  to 
solicit  comments  on  the  installation  and 
operation  of  ethylene  glycol  jets  in  the 
preamble  to  the  proposed  standards  (see 
pages  16104  and  16107  of  the 
preamble).  Based  on  the  comments 
provided,  the  EPA  agrees  that  ethylene 
glycol  jets  are  not  a  suitable  retrofit 
technology  for  existing  affected  sources, 
either  te^nically  or  economically,  for 
meeting  the  provisions  of  the  proposed 
standards  that  prohibit  the  use  of 
process  contact  cooling  towers.  These 
comments  are  presented  and  discussed 
in  detail  in  the  Basis  and  Purpose 
Document  for  the  Final  Standards 
{EPA-453/R-96-OOlb:  May  19961. 

As  explained  in  chapter  6.0  of  the 
Basis  and  Purpose  Document  for  the 
Final  Standards  (EPA-453/R-96-001b; 
May  1996],  steam  jet  vacuum  systems 
can  be  used  to  create  a  vacuum  on  the 
process  vessels,  contact  condensers  can 
be  used  to  condense  steam,  and  the 
contact  condenser  effluent  can  be 
recirculated  to  the  process  contact 
cooling  tower.  In  the  process  contact 
cooling  tower,  stripping  and  drift  may 
occur,  resulting  in  organic  HAP 
emissions  to  the  atmosphere. 
Volatilization  of  organic  HAP  from  the 
vacuum  system  may  also  occur.  The 
following  paragraphs  describe  some  of 
the  public  comments  on  this  issue  and 
the  EPA’s  responses. 

Given  that  the  EPA  was  convinced  by 
the  commenters’  arguments  that 
ethylene  glycol  jets  are  not  a  suitable 
retrofit  technology  for  existing  affected 
sources,  the  EPA  considered  alternate 
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options  for  controlling  emissioos  from 
the  vacuum  system.  volatile 
(Hganic  HAP  (VCKIAP)  and  ethylene 
glycol  are  emitted  from  the  vacuum 
system,  and  the  EPA  chose  to  approach 
each  of  these  emissions  separately. 

To  addra»  VOHAP  emissions  nom 
the  vacuum  system  at  existing  sources, 
the  final  standards  treat  the  contact 
condmser  effluent  as  wastewater  and 
apply  the  same  provisions  to  it  as  are 
applied  to  process  wastewater.  Contact 
condmser  efflumit  is  considered  process 
wastewater  based  on  the  proposed 
wastewater  provisions,  and  without  any 
special  provisicms  or  specific  mention, 
the  wastewater  provisions  will  apply. 
The  EPA  judged  that  treating  the  contact 
condenser  effluent  prior  to  any 
significant  opportunity  for  volatilization 
protects  the  environment.  Further,  the 
HON  wastewater  provisions,  whidi  ate 
the  basis  for  the  wastewater  provisions 
in  the  proposed  and  final  standards, 
have  brnn  judged  to  be  envirtmmentally 
efiective  and  cost  efisctive  overall. 
Therefore,  it  the  wasetwater  provisions 
deem  a  wasterwater  stream  to  be  Ckoup 
2  (i.e..  not  requiring  control),  that  means 
it  is  not  cost  efiective  to  control  any 
VCXIAP  that  may  be  contained  in  that 
wastewater  stream.' 

Addressing  emissions  from  the 
process  contact  cooling  tower  was  more 
complex. 

Mte:  The  HON  did  not  sp^fically 
address  process  contact  cooling  towns 
because  they  are  not  used  extensively  in  the 
synthetic  organic  chemical  manufitctauing 
industry  (SOCMI). 

Given  that  the  emissions  of  VOHAP 
would  be  dealt  with  through  the  use  of 
the  wrastewater  provisions  at  existing 
afCacted  sources,  the  key  issue  relat^  to 
cooling  towers  became  the  emissions  of 
ethylene  glycol.  Between  proposal  and 
promulgation,  the  EPA  spent 
considerable  effort  gathering 
information  on  PET  vacuum  systems 
and  their  emissions.  Much  of  this  effort 
focused  on  emissions  from  the  cooling 
towers,  specifically  emissions  of 
ethylene  glycol.  In  addition  to  gathering 
inframaticm  on  emissirms,  the  &A 
investigated  control  options  aimed  at 
reducing  emissions  of  ethylmre  glycol 
from  cooling  towers.  Possible  crmtrol 
options,  not  cmisidering  ethylene  glycol 
jets,  included  treating  a  slipstream  of 
the  cooling  tower  water  to  reduce  the 
concentration  of  ethylene  glycol  or 
installing  a  large  heat  excl^ger  to 
isolate  the  cooling  tower  from  the 
process.  None  of  these  control  options 
were*  shown  to  be  cost  efiective.  All  of 
the  factCHs  discussed  above  have  led  the 
EPA  to  conclude  that,  with  one 
excepticm  discussed  below,  specific 


provisicms  for  controlling  emissions 
from  process  contact  cooling^towers  are 
not  warranted  for  existing  afiected 
souioes.  Instead,  the  EPA  is  recjuiring 
that  the  wastewater  provisions  be 
applied  to  all  vacuum  system 
wastewater. 

The  one  exception  where  it  was  foimd 
to  be  cxrst  efiKtive  to  control  emissions 
from  existing  procoss  cxmtact  cooling 
towers  was  for  affected  sources 
mamifac:turing  PET  using  a  continuous 
TPA  high  viscosity  multiple  end 
finisher  process.  Based  on  industry 
reported  emissions,  total  ethylene  glycol 
emissions  for  all  PCT  subcategories  are 
approximately  340  Mg/yr,  and 
approximately  230  K^yr  are  being 
emitted  from  the  singte  plant  site  that  is 
part  of  this  subcategcN7.  This 
subc:ategory  is  required  to  keep  the 
concentration  of  ethylene  glycol  in  the 
prcxess  contort  cooling  tower  water  to 
4  percent  by  weight  or  less. 

As  at  proposal,  the  final  standards 
recjuire  that  owners  or  operators  of  new 
afiected  sources  manufacrturing  PET  not 
send  contact  condenser  effluent 
associated  with  a  vacuum  system  to  a 
process  contact  cooling  tower. 

2.  Vacuum  System  Wastewater 

Many  commenters  objected  to  the 
propos^  provision  designating  all 
contact  condenser  effluent  as  Group  1 
wastewater  streams.  Commenters  stated 
that  the  EPA  had  not  provided  adeciuate 
raticmale  explaining  why  the  standards 
for  contact  condenser  effluent  were 
more  stringent  than  the  standards  for 
other  wastewater  streams.  Because  the 
automatic  designaticm  of  contact 
condenser  effluent  as  Ckoup  1 
wastewater  was  done  in  an  effort  to 
make  the  use  of  noncontact  condensers 
within  steam-based  vacnium  systems 
equivalent  to  ethylene  glycol  jets,  and 
that  need  no  longer  exists  for  existing 
affacied  sources,  there  is  no  longer  a 
need  or  justificoticm  to  designate  all 
contact  condenser  effluent  from  existing 
PET  affecied  sources  as  Group  1 
wastewrater.  As  a  result,  the  ^A  has 
ciianged  the  final  standards  to 
implement  the  group  determination 
procedtire  (i.e..  Group  1  or  Group  2)  for 
contact  condenser  effluent  from  existing 
PET  afiected  sources. 

On  the  other  hand,  the  final  standards 
continue  to  prohibit  the  use  of  process 
contact  cooling  towers  for  new  PET 
afiected  sources. 

Note:  This  requirement  is  equivalent  to  the 
MACT  floor. 

However,  the  provisions  designating 
all  contact  condenser  effluent  streams 
from  new  PET  affected  sources  as  Group 
1  wastewater  have  been  dropped  from 


the  final  standards.  Like  existing  PET 
afiec:ted  sourcos,  the  final  standards 
implement  the  group  determination 
procedure  for  contact  condenser  effluent 
from  new  PET  affected  sourcos.  As 
described  earlier,  the  purpose  for 
designating  all  contac:t  condenser 
effluent  streams  as  Group  1  wastewater 
was  to  ensure  equivalenc:y  betwemi  the 
use  of  ethylene  ^ycol  jets  and  the  use 
of  noncontact  ccmdoosers.  At  the  time  of 
proposal,  the  EPA  considered  ethylene 
glycol  jets  to  be  pollution  free  because 
there  was  no  wastewater  stream 
prcxluced.  The  automatic  designation  of 
all  contMit  condenser  effluent  as  Group 
1  wastewater  was  meant  to  address  the 
absenco  of  wastewater  when  ethylene 
glycol  jet  systems  are  used.  Since 
proposal,  the  EPA  has  come  to 
imclerstand  that  the  use  of  ethylene 
glycol  jets  does  not  eliminate  emissions 
b^use  the  additional  loading  to  the 
glycol  recovery  unit  can  crmte 
additional  emissions  from  piocoss  vents 
or  wastewater  streams  or  both. 

Realizing  that  ethylene  glycol  jets  are 
not  pollution  free,  the  EPA  considered 
the  additional  emissions  at  the  glycol 
recovery  unit  when  ethylene  glycol  jets 
are  used  and  the  emissions  from  the 
contac:t  condenser  effluent  when 
noncontac:t  condensers  are  used. 

Note:  The  use  of  ethylene  glycol  jets  would 
still  achieve  mote  control  thw  using  steam 
jets  and  subjecting  the  contact  condenser 
effluent  to  the  wastewater  provisions. 

In  either  case,  an  equivalent  quantity 
of  VOHAP  is  introduced  to  the  vacuum 
system  from  the  process.  Process  vents 
and  wastewater  streams  at  the  glycol« 
recovery  unit  are  subjecit  to  the 
appropriate  provisions  of  the  standards. 
For  example,  a  wastewater  stream  at  the 
glycol  recovery  unit  would  be  subjecrt  to 
a  group  determination  and,  based  on  the 
lo^ts,  would  be  controlled  if  required. 
The  EPA  judged  that  to  require  the  same 
acrtion  for  the  ccmtacit  condenser  effluent 
from  noncontact  condensers  would 
ensure  equivalenc:y  between  a  new 
affected  source  using  ethylene  glyccd 
jets  and  one  using  noncontac:t 
condensers. 

F.  Equipment  Leak  Provisions 
1.  Polystyrene 

A  number  of  commenters  stated  that 
the  EPA  had  overestimated  the 
emissions  from  equipment  leaks  at 
polystyrene  afiected  sources  in  general 
and.  in  particular,  from  components 
containing  styrene  as  the  organic  HAP. 
The  commenters  claimed  that  the  use  of 
the  average  SCXIMI  emission  factors  to 
estimate  emissions  was  inappropriate 
because  the  vapor  pressure  of  styrene  at 
typical  operating  conditicms  in 
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polystyrene  affected  sources  equates  to 
a  concentration  of  less  than  10,000  ppm 
and  no  leaks  would  be  detected  using  a 
leak  definition  of  10,000  ppm.  The 
commenters  also  stated  that  the  effect  of 
using  the  average  SOCMI  emission 
factors  was  to  justify  the  HON 
equipment  leak  program  (i.e.,  subpart  H) 
and  that,  if  the  used  a  more 
realistic  estimate  of  emissions  (e.g.,  the 
emission  factor  for  components  with 
concentrations  less  than  10,000  ppm),  a 
re-evaluation  of  the  costs  and  emission 
reductions  would  likely  result  in  a 
conclusion  that  the  HON  is  not  cost 
effective.  The  commenters 
recommended  that  if  any  program  was 
to  be  implemented  for  polyst3rrene 
affected  sources  and  especially  for 
components  in  styrene  service,  it  should 
either  be  a  visual-only  program  or,  at 
most,  a  program  based  on  a  State 
Reasonably  Achievable  Control 
Technology  (RACT)  program. 

In  response  to  these  comments,  the 
EPA  re-evaluated  the  analysis  that 
served  as  the  basis  for  proposing  the 
equipment  leak  provisions  from  the 
HON  for  polystyrene  and  other  styrene- 
based  resin  ^ected  sources. 

Note:  The  results  of  this  re-evaluation  are 
contained  in  Item  IV-B-2,  Docket  A-92-45. 

In  re-evaluating  that  analysis,  the  EPA 
determined  the  MACT  floor  for  each 
subcategory.  Because  a  MACT  floor  was 
determined  to  exist  €ind  the  Clean  Air 
Act  does  not  allow  the  EPA  to  set  a 
standard  less  stringent  than  the  MACT 
floor,  the  EPA  determined  that  some 
standard  must  be  set  for  these 
subcategories. 

The  l^A  agrees  with  the  commenters 
that  the  average  SOCMI  emission  factors 
are  likely  to  overestimate  emissions 
from  cmnponents  containing  or 
contacting  styrene.  Therefore,  the  EPA 
lowered  the  emission  factors  used  to 
estimate  the  emissions  fit>m  these 
components.  The  EPA  also  adjusted  leak 
rate  factors  based  on  additional  data  and 
comments  from  the  industry. 
Adjustments  to  the  emission  factors  and 
leak  rates  had  the  effect  of  reducing  both 
the  overall  emission  estimates  and  the 
emission  reductions  associated  with  the 
current  industry  programs,  the  MACT 
floor  programs,  and  the  HON  program. 

In  addition,  the  EPA  re-evaluated  the 
costiqg  program  used  to  estimate  the 
costs  for  the  various  equipment  leak 
programs.  Errors  were  discovered  in  the 
costing  program.  The  net  effect  of 
correcting  these  errors  was  to  lower  the 
estimated  costs  for  all  of  the  various 
equipment  leak  programs.  The 
incremental  differences  between  the 
various  programs  decreased  as  well,  but 
not  by  as  much  as  the  overall  costs. 


To  determine  whether  or  not  the 
subpart  H  provisions  were  cost  effective, 
the  EPA  examined  the  incremental  costs 
and  emission  reductions  between  the 
HON  program  and  the  MACT  floor 
program  for  each  of  the  subcategories. 

[Note:  in  the  original  analysis,  the  EPA 
examined  the  cost  between  the  HON  program 
and  each  facility’s  specific  current  program.] 

Based  on  the  incremental  differences 
between  the  HON  and  the  MACT  floor 
programs,  the  EPA  determined  that  the 
HON  requirements  are  cost  effective  for 
each  of  ^e  styrene-based  resin  - 
subcategories,  including  the  three 
polystyrene  subcategories.  Therefore, 
the  EPA  has  retained  the  HON 
requirements  in  the  final  rule. 

2.  PET 

Many  commenters  objected  to  the 
imposition  of  the  HON  eqviipment  leak 
requirements  on  PET  affected  sources, 
especially  those  using  the  TPA  process. 
These  commenters  stated  that,  due  to 
the  preponderance  of  components  in 
heavy  liquid  service,  no  program  should 
be  imposed  or,  if  a  program  is  required, 
it  should  simply  be  a  visual-only 
program.  Some  of  the  commenters 
referred  to  the  rationale  in  the 
development  of  the  Polymer 
Manufacturing  NSPS  [40  CFR  part  60, 
subpart  ODD],  which  exempted  PET 
affected  sources  using  a  continuous  TPA 
process  fit>m  equipment  leak  regulation. 

As  was  done  for  the  styrene-based 
resin  subcategories,  the  ^A  re¬ 
evaluated  the  emission  estimates  and 
cost  estimates  for  all  of  the  PET 
subcategories.  The  results  of  this  re- 
evaliiation  are  found  in  Item  IV-B-3, 
Docket  A-92-45.  The  following  actions 
were  taken  as  part  of  the  re-evaluation. 
First,  the  EPA  lowered  the  emission 
factors  used  to  estimate  emissions  from 
components  in  heavy  liquid  service  to 
take  into  account  the  properties  of 
ethylene  glycol.  Second,  the  EPA 
limited  the  re-evaluation  of  costs  and 
emission  reductions  to  only  those 
facilities  that  provided  specific 
component  profiles  (i.e.,  component 
counts  and  types  of  service).  The  results 
of  the  re-evaluation  showed  that,  except 
for  one  PET  subcategory,  the  HON 
requirements  are  cost  effective.  Thus, 
the  final  rule  retains,  for  the  most  part, 
the  HON  requirements  for  the  PET 
subcategories. 

Note:  Modifications  to  the  HON 
requirements  are  discussed  below. 

The  re-evaluation  of  the  proposed 
equipment  leak  provisions  showed  that 
the  provisions  were  not  cost  effective  for 
PET  affected  sorirces  using  a  continuous 
TPA  high  viscosity  multiple  end 
finisher  process.  Thus,  this  subcategory. 


whidi  currently  contains  only  one 
affected  source,  is  exempt  from  the 
equipment  leak  requirements  in  the 
final  rule. 

With  regard  to  exempting  PET 
affected  sources  altogether  based  on  the 
exemption  contained  in  the  Polymer 
Manufacturing  NSPS,  the  EPA  does  not 
agree  with  the  commenters.  During  the 
development  of  the  Polymer 
Manufacturing  NSPS,  information 
available  to  the  EPA  indicated  that  all 
components  at  PET  TPA  continuous 
facilities  were  in  heavy  liquid  service. 
Information  provided  by  the  industry 
during  the  development  of  this 
rulemaking,  however,  shows  the 
presence  of  components  in  gas/ vapor 
service  and  in  light  liquid  service  at 
some  PET  TPA  facilities.  The  decision 
to  require  an  eqmpment  leak  program 
for  this  rulemaldng  is  based  on  this 
newer  information.  However,  the  EPA 
continues  to  agree  that,  if  a  PET  TPPU 
consists  solely  of  components  in  heavy 
liquid  service,  or  in  vacuum  service, 
then  said  TPPU  should  be  exempt  fium 
the  equipment  leak  standards,  llie  final 
rule  contains  this  provision. 

Many  commenters  were  concerned 
about  the  recordkeeping  and  reporting 
requirements,  especially  for  PET  TPA 
affected  sources  where  the  vast  majority 
of  components  are  in  heavy  liquid 
service.  While  the  EPA  believes  the 
original  requirements  were  the 
minimum  required  to  ensure 
compliance  with  the  overall  program, 
the  ^A  has  reduced  the  burden  of  the 
recordkeeping  and  reporting 
requirements  for  these  subcategories  in 
li^t  of  the  preponderance  of 
components  in  heavy  liquid  service. 

The  most  significant  change  is  the 
elimination  of  the  requirement  to 
initially  list  the  identification  numbers 
of  components  in  heavy  liquid  service. 

Finally,  several  commenters 
expressed  concern  with  the  use  of 
Method  21  to  detect  leaks  from 
components  in  ethylene  glycol  (i.e., 
heavy  liquid)  service,  stating  in  part  that 
Method  21  would  not  detect  an  ethylene 
glycol  leak  based  on  the  properties  of 
ethylene  glycol  and  the  operating 
conditions  of  the  process.  Hie  EPA 
agrees  that  Method  21  is  inappropriate 
for  determining  ethylene  glycol  leaks 
where  the  leaking  component  is  in 
heavy  liquid  service.  However,  §  63.169 
of  subpart  H  does  not  require  the  use  of 
Method  21;  it  is  one  of  two  alternatives 
for  determining  the  presence  of  leaks 
from  components  in  heavy  liquid 
service.  The  other  alternative  is  to  use 
a  sensory-based  detection  method.  The 
final  rule  has  been  revised  to  clarify  that 
leaks  are  to  be  determined  exclusively 
through  the  use  of  visual,  audible. 
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olfactory,  and  any  other  detection 
methods;  Method  21  is  not  to  be  used 
to  determine  leaks  from  components  in 
heavy  liquid  service  at  PET  facilities. 

G.  Emissions  Averaging  Provisions 

1.  Number  of  Emission  Points  Allowed 
in  Emissions  Averaging 

Numerous  commenters  requested  that 
the  number  of  emission  points  allowed 
in  an  emissions  average  be  increased  to 
20  points  frtun  the  5  points  allowed  at 
proposal.  If  pollution  prevention 
measures  are  used,  commenters 
requested  that  an  additional  5  emission 
points  be  allowed  from  the  3  emission 
points  allowed  at  proposal.  The 
commenters  stated  that  this  would  be 
consistent  with  the  HON. 

In  response  to  comments  and  to  be 
more  consistent  with  the  HON  and  the 
proposed  Group  I  Polymers  and  Resins 
NESHAP,  the  niunber  of  emission 
points  allowed  in  emissions  averaging  at 
a  plant  site  has  been  increased  to  20 
points,  v/ith  an  additional  5  points 
allowed  if  pollution  prevention 
measures  are  used,  lltese  values  (i.e., 
20/25)  are  the  maximtun  allowed  for  all 
emissions  averages  at  a  plant  site, 
regardless  of  the  niunber  of  affected 
sources  present  at  a  plant  site  or  the 
number  of  emissions  averaging 
programs  implemented. 

2.  Including  Batch  Process  Vents  in 
Emissions  Averaging 

Several  commenters  requested  that 
batch  process  vents  be  included  in  the 
emissions  averaging  provisions.  The 
EPA  had  not  allowM  emissions 
averaging  of  batch  process  vents  at 
propo^.  The  proposal  preamble  stated 
that  the  accuracy  and  consistency  of 
emissions  estimates  needed  for 
emissions  averaging  were  considered  to 
be  greater  than  ^ose  needed  for 
applicability  determinations.  However, 
upon  review,  the  EPA  has  determined 
that  having  the  same  procedures  to 
estimate  emissions  for  applicability 
determinations  and  emissions  averaging 
is  reasonable.  The  final  standards  allow 
emissions  averaging  of  existing  batch 
process  vents  as  well  as  aggregate  batch 
vent  streams. 

H.  Compliance  and  Performance  Test 
Provisions  and  Monitoring 
Requirements 

I.  Excused  Excursions 

Many  commenters  requested  that  the 
propos^  standards  allow  excused 
excursions  in  the  same  way  that  the 
HON  allows  excused  excursions.  In  the 
final  standards,  the  EPA  included 
provisions  to  excuse  a  certain  number  of 
excursions  for  each  reporting  period. 


These  provisions  are  identical  to  the 
HON  provisions.  The  decision  to 
include  excused  excursion  provisions 
was  based  on  data  and  information 
presented  in  public  comments  received 
on  the  proposed  standards  and  received 
during  industry  meetings  held  after 
proposal.  The  commenters  contended 
that  by  not  allowing  excused  excursions 
in  these  standards,  the  EPA  has  made 
these  standards  more  stringent  than  the 
HON,  which  the  proposed  standards 
and  the  costs  of  the  proposed  standards 
were  modelled  after.  The  commenters 
requested  that  the  EPA  justify  the 
increased  cost  of  imposing  the  more 
stringent  "no  excused  excursion" 
provisions.  The  EPA  agreed  with  the 
commenters  that  not  allowing  excused 
excursions  could  impose  significant 
additional  capital  and  operating  costs 
on  the  affected  source  for  only 
negligible  corresponding  reductions  in 
air  emissions.  As  is  always  the  case,  a 
State  has  the  discretion  to  impose  more 
stringent  requirements  than  the 
requirements  of  NESHAP  and  other 
federal  requirements  and  could  choose 
not  to  allow  the  excused  excursion 
provisions  contained  in  these  standards. 

The  EPA  considered  the  number  of 
excused  excursions  that  would  be  most 
appropriate  for  these  standards  and 
determined  that  the  number  of 
excursions  allowed  in  the  HON  is 
reasonable.  Therefore,  the  final 
standards  allow  a  maximum  of  6 
excused  excursions  for  the  first 
semiannual  reporting  period,  decreasing 
by  1  excursion  each  semiarmual 
reporting  period.  Starting  with  the  sixth 
semiannual  reporting  period  (i.e.,  the 
end  of  the  third  year  of  compliance)  and 
thereafter,  affected  sources  are  allowed 
one  excused  excursion  per  semiarmual 
reporting  period. 

2.  Parameter  Monitoring  Levels 

Commenters  requested  that  more 
flexibility  be  permitted  fen*  establishing 
compliance  levels  for  parameter 
monitoring.  The  commenters  asked  the 
EPA  to  allow  the  use  of  the  HON  range 
concept,  which  recognizes  that  a 
process  or  control  device  operates 
properly  over  a  range  of  conditions. 

Ine  ^A  revised  the  requirements  for 
establishing  parameter  monitoring 
levels  to  incorporate  the  concepts 
included  in  the  HON  range  concept. 

Note:  The  final  standards  continue  to  use 
the  term  level. 

Under  the  final  rule,  the  owner  or 
operator  can  choose  between  three 
procedures  for  estahlishing  parameter 
monitoring  levels.  By  providing  the 
flexibility  to  establi^  parameter 
monitoring  levels  based  on  one  of  the 


three  procedures,  site-specific  levels  can 
be  chosen  which  best  accommodate 
variation  in  emission  point 
characteristics  and  control  device 
designs.  These  three  procedures  for 
establishing  parameter  monitoring 
levels  are  based  on:  (1)  performance 
tests;  (2)  performance  tests,  engineering 
assessments,  and/or  manufacturer’s 
recommendations;  and  (3)  engineering 
assessments  and/or  manufacturer’s 
recommendations.  The  establishment  of 
a  parameter  monitoring  level  based 
solely  on  performance  tests  is 
preapproved  by  the  Administrator; 
however,  parameter  monitoring  values 
determined  using  the  last  two 
procedures,  whi^  may  or  may  not  use 
the  results  of  performance  tests,  must  he 
approved  by  ^e  Administrator  for  each 
individual  case. 

3.  Other  Changes  Resulting  frt)m  EPA 
Review 

In  addition  to  changes  made  to  the 
proposed  rule  as  a  result  of  public 
comment,  changes  were  made  as  a  result 
of  EPA  independently  reviewing  the 
rule  between  proposal  and 
promulgation.  In  the  final  rule,  the  EPA 
has  allowed  the  use  of  TOC,  minus 
methane  and  ethane,  as  the  basis  for 
compliance  demonstrations  (i.e., 
performance  tests)  as  an  alternative  to 
organic  HAP  for  continuous  process 
vents,  batch  process  vents,  storage 
vessels,  and  wastewater  streams. 

Note:  The  term  "TOC,"  as  used  in  the 
remainder  of  this  discussion  and  as 
defined  in  the  final  rule,  denotes  "TOC, 
minus  methane  and  ethane.” 

The  final  rule  also  allows  the  use  of 
TOC  as  an  alternate  basis  for 
applicability  determinations  for  batch 
process  vents;  TOC  is  not  allowed  as  an 
alternate  basis  for  applicability 
determinations  for  continuous  process 
vents.  In  addition,  the  final  rule  allows 
the  use  of  Method  25A  to  measure  TOC 
in  these  instances  were  TOC  serves  as 
an  alternative  basis  for  compliance 
demonstrations  or  applicability 
determinations. 

These  changes  were  made  to  provide 
flexibility  to  &e  regulated  community 
and  to  reiduce  the  overall  biuden  of  the 
rule.  The  EPA  considered  the  impacts  of 
allowing  TOC  to  serve  as  a  surrogAe  for 
organic  HAP  in  compliance 
demonstrations  and  did  not  find  any. 
adverse  impacts.  Further,  in  allowing 
the  use  of  Method  25  A  as  a  complement 
to  the  use  of  TOC  as  a  surrogate  to 
organic  HAP.  the  EPA  judg^  that  the 
burden  of  implementing  the  final  rule 
would  be  reduced  with  no  adverse 
impacts. 
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As  proposed,  the  provisions 
concerning  applicability  determinations 
and  compliance  demonstrations  allowed 
an  owner  or  operator  to  meesvue  total 
organic  HAP  or  TOC;  however,  the 
proposed  rule  required  Method  18  for 
measurement  of  organic  compoimds  in 
both  cases.  In  light  of  this,  the  major 
difference  between  the  proposed  and 
final  rule  is  the  flexibility  to  use  Method 
2SA  in  measuring  TOC.  hi  deciding  to 
allow  the  use  of  Method  25  A,  the  ^A 
considered  the  composition  of  the 
emission  streams  and  considered 
provisions  that  could  be  implemented  to 
safeguard  against  inappropriate  uses  of 
Method  25A.  To  the  best  of  the  EPA’s 
knowledge,  the  emission  streams 
regulated  by  this  rule  are  predominantly 
organic  HAP.  Also,  with  one  exception 
(i.e.,  ethylene  glycol),  the  regulated 
organic  HAP,  which  are  list^  in  the 
definition  of  organic  HAP  found  in  the 
final  rule,  have  response  factors  to 
Method  25A  adequate  to  ensure 
satisfactory  emissions  measurements. 

To  safegu^  against  inadequate 
emissions  measurements  that  might 
result  from  the  inappropriate  use  of 
Method  25A,  the  final  rule  specifies  the 
calibration  gas  to  be  used  (i.e.,  the 
organic  HAP  representing  the  largest 
percent  by  voliune)  and  what  is  an 
acceptable  response  for  the  calibration 
gas  (i.e.,  20  times  the  standard  deviation 
of  the  response  Jfrom  the  zero  calibration 
gas). 

In  considering  the  use  of  TOC  as  an 
alternate  basis  for  applicability 
determinations,  and  the  complementary 
use  of  Method  25A  to  measure  TOC,  the 
EPA  evaluated  applicability 
determinations  for  continuous  process 
vents  and  batch  process  vents. 

[Note:  The  applicability  deteimination 
procedures  for  storage  vessels  and 
wastewater  streams  do  not  use  airborne 
organic  HAP  concentration  values.  Therefore, 
the  use  of  Method  2SA  for  these  emission 
points  is  not  applicable.) 

The  applicability  determination 
procedure  for  continuous  process  vents 
(i.e.,  the  TRE  equation)  requires  an 
owner  or  operator  to  estimate  the 
concentration  and  emission  rate  for  both 
organic  HAP  and  TtX.  Because  both  of 
these  values  are  required  and  were  the 
basis  for  the  origind  TRE  analysis,  the 
EPA  judged  that  it  was  inappropriate  to 
use  TCX^  as  an  alternate  basis  to  organic 
HAP  for  the  applicability 
determinations  for  continuous  process 
vents.  On  the  other  hand,  the  original 
analysis  for  batch  process  vents  (i.e.,  the 
Batch  Processes  ACT)  was  based  on  the 
control  of  TOC;  thus,  the  EPA 
considered  the  use  of  TOC  as  an 
alternate  basis  for  the  applicability 


determinations  for  batch  process  vents 
to  be  satisfactory. 

I.  Recrndkeeping  and  Repmrting 

Several  commenters  stated  that  the 
recordkeeping  and  reporting 
requirements  of  the  propos^  standards 
were  extremely  burdensome.  These 
commenters  requested  that  the  EPA 
reduce  unnecessary  recordkeeping  and 
reporting  requirements  in  the  final 
standards.  Commenters  requested  that 
the  frequency  with  which  records  must 
be  retained  reduced.  The  commenters 
also  contended  that  records  should  only 
be  required  if  an  excursion  has 
oocimed.  The  commenters  contended 
that  records  showing  compliance  with 
the  standards  were  uimecessary. 

The  EPA  has  made  every  effort  to 
reduce  the  recordkeeping  requirements 
of  the  final  thermoplastics  rule.  The 
EPA  recognizes  that  uimecessary 
recordkeeping  and  reporting 
requirements  would  burden  both  the 
affected  source  and  EPA  enforcement 
agencies. 

The  EPA  reviewed  the  recordkeeping 
required  by  the  proposed  rule  and  has 
made  reductions  in  the  amount  of 
information  that  is  required  to  be 
recorded.  The  final  rule  has  been 
changed  to  require  recording  and 
retention  of  hourly  average  values  of 
continuously  monitored  values.  The 
proposal  required  that  15-mmute 
averages  be  calculated  and  recorded. 
Under  the  proposal,  if  the  daily  average 
value  was  above  the  minimum  or  below 
the  maximum  established  parameter 
monitoring  levels  (i.e.,  excess  emissions 
occurred),  the  15-minute  values  had  to 
be  retained;  if  the  daily  average  value 
did  not  exceed  the  established 
parameter  monitoring  level,  the  15- 
minute  values  could  be  converted  to 
hourly  averages,  and  the  hourly 
averages  could  be  retained  instead  of  the 
15-minute  averages.  Upon 
reconsideration,  the  EPA  found  that 
hourly  average  values  provide  a 
sufficient  record  to  support  the 
calculation  of  the  daily  average  value. 
Therefore,  to  reduce  the  recordkeeping 
bvuden,  the  rule  has  been  changed  to 
specify  that  only  hourly  averages  must 
b«  calculated  and  recorded.  The  rule  no 
longer  requires  calculating  or  recording 
of  15-minute  average  values. 

For  emission  points  where  continuous 
parameter  monitoring  is  required,  the 
value  of  the  parameter  must  still  be 
measured  at  least  once  every  15 
minutes,  but  only  the  hourly  average 
must  be  calculated  and  recorded.  Many 
facilities  already  have  computerized 
systems  and  monitor  parameters  more 
frequently  than  once  every  15  minutes 
for  process  control  purposes.  The  15- 


minute  monitoring  frequency  is 
consistent  with  the  General  Provisions 
and  previous  NSPS  and  NESHAP  for 
emission  points  from  similar  industries. 

In  addition,  the  EPA  added  provisions 
[§  63.1335(h)]  that  allow  an  owner  or 
operator  to  implement  a  reduced 
recordkeeping  program  provided  that 
certain  criteria  related  to  the  monitoring 
system  and  the  performance  of  the 
process,  as  it  relates  to  maintaining 
compliance  with  the  monitoring 
provisions,  are  met.  Under  these 
provisions  it  is  possible  for  an  owner  or 
operator  to  retain  only  daily  average 
values  or,  after  a  period  of  6  consecutive 
months  without  an  excursion,  to  retain 
no  daily  records. 

The  EPA  believes  that  the 
recordkeeping  requirements  of  the  final 
rule  are  necessary  to  show  compliance. 
The  EPA  will  continue  to  require 
owners  or  operators  to  keep  records, 
regardless  of  whether  there  was  an 
excursion  or  not.  These  records  are 
necessary  to  prove  compliance  when  no 
excursion  has  occurred  and  are  used  to 
determine  the  severity  of  a  violation, 
and,  thus,  how  mudi  of  a  penalty 
should  be  assessed  once  an  excursion 
has  occurred. 

The  EPA  has  made  every  effort  to 
reduce  the  reporting  requirements  of  the 
final  rule.  The  EPA  reviewed  each 
report  required  at  proposal,  and 
determined  that  two  of  these  reports,  the 
Initial  Notification  and  the 
Implementation  Plan,  contained  many 
requirements  that  were  duplicative  with 
the  existing  operating  permit  program. 
For  this  reason,  the  EPA  has  removed 
the  requirements  for  the  Initial 
Notification  and  Implementation  Plan 
from  the  final  rule. 

The  EPA  considers  the  recordkeeping 
and  reporting  requirements  of  the  final 
rule  to  be  the  minimum  necessary  to 
ensure  compliance. 

Upon  further  review,  the  EPA  decided 
to  add  a  new  report,  the  Precompliance 
Report,  to  the  final  rule  to  allow  the 
owner  or  operator  of  an  affected  source 
to  request  an  extension  of  compliance  or 
to  request  approval  to  use  alternative 
monitoring  parameters,  alternative 
continuous  monitoring  or 
recordkeeping,  or  alternative  controls. 

At  proposal,  these  items  were  submitted 
in  the  Implementation  Plan.  Overall, 
these  changes,  deleting  the  Initial 
Notification  and  the  Implementation 
Plan  and  adding  the  Pr^mpliance 
Report,  result  in  a  reduction  of  the 
reporting  burden  for  the  affected  source. 
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VL  Administratioii  Requiremaots 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  the  final 
standards.  The  principal  purposes  of  the 
docket  are: 

(1)  To  allow  interested  parties  to 
readily  identify  and  locate  documents 
so  that  they  can  intelligmitly  and 
effectively  participate  in  the  rulemaking 
process;  and 

(2)  To  serve  as  the  record  in  case  of 
ju^dal  review,  except  for  interagency 
review  materials  as  provided  for  in 
section  307(d)(7)(A). 

B.  Executive  Oder  12866 

Under  Executive  Order  12866  [58  FR 
5173,  October  4, 1993],  the  EPA  must 
determine  whether  the  regulatory  action 
is  “significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  “significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
standards  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaiined  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof  or 

(4J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  the  OMB  has  nbtified  the  EPA 
that  it  considers  that  a  “significant 
regulatory  action”  within  the  meaning 
of  the  Executive  Order.  The  EPA 
submitted  this  action  to  the  OMB  for 
review.  Changes  made  in  response  to 
suggestions  or  recommendations  from 
the  OMB  were  documented  and 
included  in  the  public  record. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  this  NESHAP  have 
been  submitted  for  approval  to  the  OMB 
under  the  Paperwork  Reduction  Act.  44 
U.S.C  3501  ^  $eq.  An  Information 
Collection  Request  (ICR)  docmnent  has 
been  prepared  by  the  EPA  (ICR.  No. 
1737.01),  and  a  copy  may  1^  obtained 


from  Sandy  Farmer,  OPPE  Regulatory 
Information  Division  (2137),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  DC  20460, 
or^  calling  (202)  260-2740. 

The  public  recordkeeping  and 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
approximately  4,000  hours  per 
respondent,  at  approximately  1,000 
hours  per  response  for  4  responses  each, 
for  eaim  of  the  first  3  years  following 
promulgation  of  the  rule.  These 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  the 
reviewing  the  collection  of  information. 

Sent  comments  regarding  the 
recordkeeping  and  reporting  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,. including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch  (2137), 
U.S.  Enviitmmental  Protection  Agency, 
401 M  Street,  S.W.,  Washington,  DC 
20460;  and  to  the  Office  of  l^ormation 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  “Attention:  Desk 
Officer  for  EPA.” 

D.  Regulatory  Flexibility  Act. 

The  Regulatory  Flexibility  Act  (RFA) 
(Pub.  L.  96-354,  September  19, 1980) 
requi^  Federal  agencies  to  give  special 
consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  final  regulatory 
flexibility  analysis  must  be  prepaid  if 
a  final  regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  To  determine 
whether  a  final  RFA  is  required,  a 
screening  analysis,  otherwise  known  as 
an  initial  RFA,  is  necessary. 

Regulatory  impacts  are  considered 
significant  if: 

(1)  Annual  compliance  costs  increase 
total  costs  of  production  by  more  than 
5  percent,  or 

(2)  Annual  compliance  costs  as  a 
percent  of  sales  are  at  least  20  percent 
(percentage  points)  higher  for  small 
entities,  or 

(3)  Capital  cost  of  compliance 
represent'd  significant  portion  of  capital 
available  to  small  entities,  or 

(4)  The  requirements  of  the  regulation 
are  likely  to  result  in  closures  of  small 
entities. 

A  “substantial  number"  of  small 
entities  is  generally  considered  to  be 
more  than  20  percent  of  the  small 
entities  in  the  affected  industry. 

Consistent  with  Small  Business 
Administration  (SBA)  size  standards,  a 
thermoplastic  producing  firm  is 
classified  as  a  small  entity  if  it  has  less 


than  750  employees  and  is  imaffiliated 
with  a  larger  entity.  Based  upon  this 
critenon,  only  one  firm,  an  MBS 
producer,  employs  less  than  750 
woricers. 

Data  were  available  to  examine  two  of 
the  criteria;  these  were  the  potential  for 
closure,  and  comparison  of  compliance 
costs  as  a  percentage  of  sales. 

For  criterion  one,  the  afibcted  soiurce 
is  not  expected  to  fall  at  risk  of  closure 
from  the  regulations,  thus  this  criterion 
is  not  met.  Also,  the  compliance  costs 
were  only  0.001  percent  of  total  sales  for 
the  affected  source,  and  this  does  not 
meet  criterion  two.  Because  the 
economics  analysis  lead  to  the 
conclusion  that  not  MBS  facilities  at 
risk  of  closiue,  this  criterion  is  not  met. 

In  conclusion,  and  pursuant  to  section 
605(b)  of  the  RFA,  the  Administrator 
certifies  that  these  standards  vtdll  not 
have  a  sigiuficant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  basis  for  this  certification  is  that  the 
economic  impacts  for  small  entities  dp 
not  meet  or  exceed  the  criteria  in  the 
Guidelines  to  the  Regulatory  Flexibility 
Act  of  1980,  as  shown  above.  Further 
information  on  the  initial  RFA  is 
available  in  the  background  information 
package  (see  SUPPLEMENTARY 
INFORMATION  section). 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA) 

\ 

The  SBREFA  Subtitle  D  requires  more 
rigorous  regulatory  flexibility  analyses. 

It  also  requires  the  EPA  to  undertake  a 
small  entity  stakeholder  process 
involving  ffie  Small  Business 
Administration  (SBA)  and  the  OMB 
prior  to  proposing  a  rule  for  which  a 
regulatory  flexibility  analysis  is 
required.  In  addition,  it  subjects  agency 
compliance  with  many  asp^s  of  the 
amended  Regulatory  Flexibility  Act 
(RFA)  to  judicial  rule.  Subtitle  D  of  the 
SBR^A  takes  effect  to  rulemakings 
proposed  as  of  Jime  28, 1996.  Therefore, 
it  does  not  apply  to  this  rulemaking. 

Subtitle  E  of  SBREFA  establishes 
opportunity  for  Congress  to  review  and 
potentially  disapprove  nonmajor  rules 
promulgated  on  or  after  March  29. 1996. 
With  limited  exceptions,  it  provides  that 
no  rule  promulgated  on  or  after  March 
29, 1996,  may  take  effect  imtil  it  is 
submitted  to  Congress  and  the 
Comptroller  General  along  with 
specified  supporting  documentation. 
Different  requirements  apply  to  major 
rules.  This  rule,  which  is  nonmajor,  is 
being  submitted  to  Congress  in 
accordance  with  these  requirements. 
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F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfimded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  standards  ti^t  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost  efiective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  standards  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  standards. 

The  EPA  has  determined  that  the  final 
standards  do  not  include  a  Federal 
mandate  that  may  result  in  estimated 
co^  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggrega^s,  or  to  the  private  sector, 
l^refore,  the  requirements  of  the 
Unfunded  Mandates  Act  do  not  apply  to 
this  section. 

List  Sol^ects 
40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 


§9.1  0MB  approvals  under  the 
Reduction  Act 


40  CFR  citation 


0MB  con¬ 
trol  No. 


National  Emission  Standards  for  Hazardous 
Air  PoHutanls  for  Source  Categories  ^ 
63.1311  .  2060-0351 

63.1314  .  2060-0351 

63.1315  . . .  2060-0351 

63.1319  . .  2060-0351 

63.1320  . . . .  2060-0351 

63.1325-1332  . 2060-0351 

63.1335  .  2060-0351 

3The  ICRs  referenced  in  this  section  of  the 
table  encompass  the  applicable  general  provi¬ 
sions  contained  in  40  CFR  part  subpcvt  A. 
which  are  not  independent  information  colleo- 
tion  requirements. 


PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

AuduHity:  42  U.S.C  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  J)J  to  read  as  follows: 

Subpwt  JJJ— National  Emission  Standards 
for  Hazardous  Air  Pollutant  Emissions: 
Group  IV  Polymers  and  Resins 


40  CFR  Part  63 

Air  pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  15. 1996. 

Carol  M.  Browner, 

Administrator, 

For  the  reasons  set  out  in  the 
preamble,  parts  9  and  63  of  title  40. 
chapter  I  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART9-{AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  et  seq.,  136-136y; 
15  U.S.C  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C  331),  3468, 348;  31  U.S.C  9701;  33 
U.S.C  1251  et  seq.,  1311, 1313d.  1314, 1318, 
1321, 1326, 1330, 1342, 1344, 1345 (d) and 
(e).  1361;  E.0. 11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 

242b,  243,  246,  300f,  300g.  300g-l,  300g-2, 
300g-3.  300g-4.  300g-5.  30(%-6,  300j-l. 
300)-2,900i-3.  300i-4,  300)-9. 1857  et  seq., 
6901-6992k,  7401-7671q.  7542, 9601-9657, 
11023, 11048. 

2.  Section  9.1  is  amended  by  adding 
the  new  entries  to  the  table  under  the 
indicated  heading  in  numerical  order  to 
read  as  follows: 


Secs. 

63.1310  Applicability  and  designation  of 
affected  sources. 

63. 1 31 1  Compliance  schedule  and 
relationship  to  existing  applicable  rules. 

63.1312  Definitions. 

63.1313  Emission  standards. 

63.1314  Storage  vessel  provisions. 

63.1315  Continuous  process  vents 
{Movisions. 

63.1316  PET  and  polystyrene  continuous 
process  affected  sources — emissions 
control  provisions. 

63.1317  rer  and  polystyrene  continuous 
process  affected  sources — monitoring 
provisions. 

63.1318  PET  and  polystyrene  continuous 
process  affected  sources — testing  and 
compliance  demonstration  provisions. 

63.1319  PET  and  polystyrene  continuous 
process  affected  sources — recordkeeping 
provisions. 

63.1320  PET  and  polystyrene  continuous 
process  affected  sources — reporting 
provisions. 

63.1321  Batch  process  yente  provisions. 

63.1322  Batch  process  vents — reference 
control  technology. 

63.1323  Batch  process  vents — methods  and 
procedures  for  group  determination. 

63.1324  Batch  process  ventft— monitoring 
provisions. 

63.1325  Batch  process  vents — performance 
test  methods  and  procedures  to 
determine  compliance. 


63.1326  Batch  process  vents — 
recordkeeping  provisions. 

63.1327  Batch  process  vents — reporting 
provisions. 

63.1328  Heat  exchange  systems  provisions. 

63.1329  Process  contact  ccxiling  towers 
provisions. 

63.1330  Wastewater  provisions. 

63.1331  Equipment  leak  provisions. 

63.1332  Emissions  averaging  provisions. 

63.1333  Additional  test  memods  and 
pnx»dure8. 

63.1334  Parameter  monitming  levels  and 
excnirsions. 

63.1 335  General  recordkeeping  and 
reporting  provisions. 

Subpart  jJJJ— National  Emission 
Standards  for  Hazardous  Air  Pollutant 
Emissions:  Group  IV  Potymsrs  and 
Resins 

§63.1310  Applicability  and  designation  of 
affactad  aourcao. 

(а)  Definition  of  affected  source.  The 
provisicms  of  this  subpart  apply  to  each 
affected  source.  An  affected  source  is 
either  an  existing  affected  source  or  a 
new  affec:ted  source.  Existing  affected 
source  is  defined  in  paragraph  (a)(6}  of 
this  section,  and  new  affected  source  is 
defined  in  paragraph  (a)(7)  of  this 
section.  The  affected  source  also 
includes  the  emission  points  and 
equipment  specified  in  paragraphs  (a)(1) 
tlmugh  (a)(5)  of  this  section  that  are 
asscxnated  with  each  group  of  TPPU. 

(1 )  Each  wastewater  stream. 

(2)  Each  wastewater  operation. 

(3}  Each  heat  exchange  system. 

(4)  Each  process  contact  cooling  tower 
us^  in  the  manufacture  of  PET  that  is 
associated  with  a  new  affected  source. 

(5)  Each  process  contact  cooling  tower 
used  in  the  manufacture  of  PET  using  a 
continuous  terephthalic  add  high 
viscosity  multiple  end  finisher  process 
that  is  assodated  with  an  existing 
affeded  source. 

(б)  Except  as  spedfied  in  paragraphs 
(b)  through  (d)  of  this  section,  an 
existing  affeded  source  is  defined  as 
each  group  of  one  or  more  thermoplastic 
produd  process  imits  (TPPUs)  that  is 
not  part  of  a  new  affsded  source  as 
defined  in  paragraph  (a)(7)  of  this 
section,  that  is  manufacturing  the  same 
primary  produd,  where  each  TPPU  uses 
as  a  readant,  or  uses  as  a  process 
solvent,  or  produces  as  a  by-produd  or 
co-produd  any  organic  haza^ous  air 
poUutant  (organic  HAP),  and  that  is 
located  at  a  plant  site  that  is  a  major 
source. 

(7)  Except  as  spedfied  in  paragraphs 
(b)  tlurough  (d)  of  this  sedion,  a  new 
affeded  source  is  defined  as  a  source 
meeting  the  criteria  of  paragraph 
(a)(7)(i),  (a)(7)(ii).  or  (a)(7)(iii)  of  this 
section: 
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(i)  At  a  plant  site  previously  without  thermoplastic  product  for  paints, 

HAP  emissions  points,  each  group  of  coati^s,  or  adhesives; 

one  or  more  TPPUs  manufacturing  the  (4)  Finishing  processes  including 
same  primary  product  that  is  part  of  a  equipment  such  as  compounding  units, 

major  source  on  which  construction  spinning  units,  drawing  units,  extruding 
commenced  after  March  29, 1995;  units,  and  other  finishing  sWps;  and 

(ii)  A  TPPU  meeting  the  criteria  in  (5)  Solid  state  polymerization 

paramph  (i)(l)(i}  of  section;  or  processes. 

(iii)  A  reconstructed  affected  source  (e)  Applicability  determination  of 

meeting  the  criteria  in  paragraph  (i)(2)(i)  nonthennoplastic  equipment  included 
of  this  section.  in  a  TPPU  producing  a  thermoplastic 

(b)  TPPUs  exempted  from  the  affected  product.  If  a  polymer  that  is  not  subject 
source.  For  a  TPPU  to  be  excluded  fiom  to  this  subpart  is  produced  within  the 
the  designation  of  afiected  source  due  to  equipment  (i.e.,  collocated)  making  up  a 
the  fact  that  it  does  not  use  as  a  reactant,  TPPU  and  at  least  50  percent  of  said 
or  use  as  a  process  solvent,  or  ^^uce  polymer  is  used  in  the  production  of  a 
as  a  by-product  or  co-product  wy  thermoplastic  product  manufactured  by 

organic  HAP,  the  owner  or  operator  said  TPPU,  the  unit  op^tions  involved 
shall  comply  with  the  requirements  of  in  the  production  of  said  polymer  are 
paragraph  (b)(1)  of  this  section  and  shall  considered  part  of  the  TPPU  and  are 
comply  with  the  requirmnents  of  subject  to  this  rule  except  as  specified 

paragraph  (b)(2)  of  this  section  if  in  this  paragraph  (e).  If  said  unit 

request^  to  do  so  by  the  Administrator,  operations  are  subject  to  another  MACT 

(i)  Retain  information,  data,  and  -^-standard  regulating  the  same  emission 
analysis  used  to  document  the  basis  for  pointe,  said  unit  operations  are  not 
the  determination  that  the  TPPU  does  subject  to  this  subpart, 
not  use  as  a  reactcmt  or  use  as  a  process  (fj  Primary  prormct  determination  and 

solvent,  or  manufacture  as  a  by-product  applicability.  The  primary  product  of  a 
or  a  co-product  any  organic  HAP.  Ty^  process  unit  shall  be  determined 
of  information  that  could  document  this  according  to  the  procedures  specified  in 
determination  include,  but  are  not  paragraphs  (f)(1)  through  (f)(2)  of  this 

limited  to,  records  of  chemicals  section.  Paragraphs  (f)(3)  through  (f)(4) 

purchased  for  the  process,  analyses  of  of  this  section  describe  whether  or  not 


process  stream  composition,  or 
enmneering  calculations. 

(2)  When  requested  by  the 
Administrator,  demonstrate  that  the 
TPPU  does  not  use  as  a  reactant,  or  use 
as  a  process  solvent,  or  manufacture  as 
a  by-product  or  co-product  any  organic 
HAP. 

(c)  Emission  points  exempted  from 
the  affected  source.  The  affected  source 
does  not  include  the  emission  points 
listed  in  paragraphs  (c)(1)  through  (c)(6) 
of  this  section: 

(1)  Stormwater  fiom  segregated 
sewers; 

(2)  Water  fiom  fire-fighting  and 
deluge  systems  in  segregated  sewers; 

(3)  Spills; 

(4)  Water  fiom  safety  showers; 

(5)  Vessels  and  equipment  storing 
and/or  handling  material  that  contain 
no  organic  HAP  and/or  organic  HAP  as 
impurities  only;  and 

(6)  Equipment  that  is  intended  to 
operate  in  organic  HAP  service  for  less 
than  300  hours  during  the  calendar  year. 

(d)  Processes  exempted  from  the 
affected  source.  The  pioc^sses  specified 
in  paragraphs  (d)(1)  through  (d)(5)  of 
this  section  are  exempted  fiom  the 
affec:ted  source: 


a  process  unit  is  subjec:t  to  this  subpart. 
Paragraphs  (f)(5)  through  (f)(7)  of  tlris 
sec:tion  discuss  compliance  for  those 
TPPUs  operated  as  flexible  operation  ' 
units,  as  specified  in  paragraph  (f)(2)  of 
this  secition. 

(1)  If  a  prcxoss  unit  only  manufac:tures 
one  product,  then  that  pr^uc:t  shall 
represent  the  primary  prcxluc:t  of  the 
piocessunit. 

(2)  If  a  process  unit  is  designed  and 
operated  as  a  flexible  operation  unit,  the 
primary  product  shall  determined  as 
specified  in  paragraphs  (f)(2)(i)  or 
(0(2)(ii)  of  tlris  section  ba^  on  the 
anticipated  operations  for  the  5  years 
following  September  12, 1996  for 
existing  affected  souices  and  for  the  first 
5  years  after  initial  start-up  for  new 
afiected  sources. 

(i)  If  the  flexible  operation  unit  will 
manufacture  one  pr^ucit  for  the  greatest 
operating  time  over  the  five  year  period, 
then  that  product  shall  represent  the 
primary  produc:t  of  the  flexible 
operaticm  unit. 

(ii)  If  the  flexible  operation  unit  will 
manufacture  multiple  products  equally 
based  on  operating  time,  then  the 
product  with  the  greatest  production  on 


(1)  Research  and  development 
facilities; 

(2)  Polymerization  processes 
occurring  in  a  mold; 

(3)  Processes  which  manufacture 
binder  systems  containing  a 


a  mass  basis  over  the  five  year  period 
shall  represent  the  primary  product  of 
the  flexible  operation  unit. 

(3)  If  the  pnmary  product  of  a  process 
unit  is  a  thermoplastic  product,  then 
said  process  unit  is  considered  a  TPPU. 


If  said  TPPU  meets  all  the  criteria  of 
paragraph  (a)  of  this  section,  it  is  either 
an  afiected  source  or  is  part  of  an 
afiected  source  compris^  of  other 
TPPU  subject  to  this  rule  at  the  same 
plant  site  with  the  same  primary 
product.  The  status  of  a  process  unit  as 
a  TPPU  and  as  an  afiect^  source  or  part 
of  an  afiected  source  shall  not  change 
regardless  of  what  products  are 
pi^uced  in  the  future  by  said  TPPU, 
with  the  exception  noted  in  paragraph 
(f)(3)(i)  of  this  section. 

(i)  If  a  process  unit  terminates  the 
production  of  all  thermoplastic  products 
and  does  not  anticipate  the  production 
of  any  thermoplastic  product  in  the 
future,  the  process  unit  is  no  longer  a 
TPPU  and  is  not  subject  to  this  rule  after 
notification  is  made  as  specified  in 
porag^h  (f)(3)(ii)  of  this  section. 

(ii)  Tne  owner  or  operator  of  a  process 
unit  that  wishes  to  remove  the  IWU 
designation  from  the  process  unit,  as 
specified  in  paragraph  (f)(3)(i)  of  ^is 
section,  shall  notify  the  Administrator. 
This  notification  shall  be  accompanied 
by  rationale  for  why  it  is  anticipated 
t^t  no  thermoplastic  products  will  be 
produced  in  the  process  unit  in  the 
future. 

(iii)  If  a  process  unit  meeting  the 
criteria  of  paragraph  (f)(3)(i)  of  this 
section  be^s  the  pr^uction  of  a 
thermoplastic  product  in  the  future,  the 
owner  or  operator  shall  use  the 
procedures  in  paragraph  (f)(4)(i)  of  this 
section  to  determine  if  the  process  unit 
is  re-designated  as  a  TPPU. 

(4)  If  the  primary  product  of  a  process 
unit  is  not  a  thermoplastic  product,  then 
said  process  unit  is  not  an  afiected 
source  nor  is  it  part  of  any  afiected 
source  subject  to  this  rule.  Said  process 
unit  is  not  subject  to  this  rule  at  any 
time,  regardless  of  what  product  is  being 
product.  The  status  of  a  process  unit 
as  not  being  a  TPPU,  and  ^erefore  not 
an  afiected  source  nor  part  of  an  afiected 
source  subject  to  this  subpart,  shall  not 
change  regardless  of  what  products  are 
produced  in  the  future  by  said  TPPU, 
with  the  exception  noted  in  paragraph 
(f)(4)(i)  of  this  section. 

(i)  If,  at  any  time  beginning  September 
12,  2001,  the  owner  or  operator 
determines  that  a  thermoplastic  product 
is  the  primary  product  for  the  process 
unit  based  on  actual  production  data  for 
any  preceding  consecutive  five-year 
period,  then  the  process  unit  shall  be 
designated  as  a  TPPU.  If  said  TPPU 
meets  all  the  criteria  of  paragrapH’(a)  of 
this  section  and  is  not  subject  to  another 
subpart  of  40  CFR  part  63,  it  is  either  an 
afiected  source  or  part  of  an  afiected 
^urce  and  shall  be  subject  to  this  rule. 

(ii)  If  a  process  unit  meets  the  criteria 
of  paragraph  (f)(4)(i)  of  this  section,  the 
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owner  or  operator  shall  notify  the 
AdministratCH'  within  6  months  of 
making  this  determination.  The  TPPU, 
as  the  entire  affected  source  or  part  of 
an  affected  source,  shall  be  in 
compliance  vdth  the  provisions  of  this 
rule  within  3  years  from  the  date  of  such 
notification. 

(iii)  If  a  process  unit  is  re-designated 
as  a  ITPU  but  does  not  meet  all  the 
criteria  of  paragraph  (a)  of  this  section, 
the  owner  or  operator  shall  notify  the 
Administrator  within  6  months  of 
making  this  detennination.  Said 
notification  shall  include 
documentation  justifying  the  TPPU's 
status  as  not  being  an  affected  soiirce  or 
not  being  part  of  an  affected  source. 

(5)  Once  the  primary  product  of  a 
process  imit  has  been  determined  to  be 
a  thermoplastic  product  and  it  has  been 
determined  that  all  the  criteria  of 
paragraph  (a)  of  this  section  are  met  for 
said  TPPU,  the  owner  or  operator  of  the 
affected  source  shall  comply  with  the 
standards  for  the  primary  product. 
Owners  or  operators  of  flexible 
operation  units  shall  comply  with  the 
standards  for  the  primary  product  as 
specified  in  either  paragraph  (f){5)(i)  or 
(f)(5)(ii)  of  this  section,  except  as 
specified  in  paragraph  (f)(5)(iii)  of  this 
section. 

(i)  Each  owner  or  operator  shall 
determine  the  group  status  of  each 
emission  point  that  is  part  of  said 
flexible  operation  unit  based  on 
emission  point  characteristics  when  the 
primary  product  is  being  manufactured. 
Based  on  this  finding,  the  owner  or 
operator  shall  comply  with  the 
applicable  standards  fw  the  primary 
product  for  each  emission  point,  as 
appropriate,  at  all  times,  regardless  of 
what  product  is  being  produced. 

(ii)  Alternatively,  each  ownw  or 
operator  shall  determine  the  group 
status  of  each  emission  point  that  is  part 
of  said  flexible  operatim  unit  based  on 
the  emission  point  characteristics  when 
each  product  produced  the  flexible 
operation  \init  is  manufactured, 
regardless  of  whether  said  product  is  a 
thermoplastic  product  or  not  Based  on 
these  findings,  the  owner  or  operator 
shall  comply  with  the  applicable 
standards  for  the  primary  product  for 
each  emission  point,  as  appropriate, 
regardless  of  what  product  is  teing 
pi^uced. 

Note:  Under  this  scenario  it  is  possible  that 
the  group  status,  and  therefore  the 
requirement  to  achieve  emission  reductions, 
for  an  emission  point  may  change  depending 
on  the  product  being  produced. 

(iii)  Whenever  a  flexible  operation 
unit  manufactures  a  product  that  meets 
the  criteria  of  paragraph  (b)  of  this 


section  (i.e.,  does  not  use  or  produce 
any  organic  HAP),  all  activities 
associated  with  the  manufacture  of  said 
product  shall  be  exempt  from  the 
requirements  of  this  rule,  to  include  the 
operation  and  monitoring  of  control  or 
recovery  devices. 

(6)  The  determination  of  the  primary 
product  for  a  process  unit,  to  include 
the  determination  of  applicability  of  this 
subpart  to  process  imits  that  are 
designed  and  operated  as  flexible 
operation  units,  shall  be  reported  in  the 
Notification  of  Compliance  Status 
required  by  §  63.1335(e)(5)  when  the 
primary  product  is  determined  to  be  a 
thermoplastic  product.  The  Notification 
of  Compliance  Status  shall  include  the 
information  specified  in  either 
paragraph  (f)(6)(i)  or  (f)(6)(ii)  of  this 
section.  If  the  primary  pr^uct  is 
determined  to  be  something  other  than 
a  thermoplastic  product,  the  owner  or 
operator  shall  retain  information,  data, 
and  analysis  used  to  document  the  basis 
for  the  determination  that  the  primary 
product  is  not  a  thermoplastic  product 

(i)  If  the  TPPU  manufoctures  only  one 
thermoplastic  product,  identification  of 
said  thermoplastic  product 

(ii)  If  the  TPPU  is  designed  and 
operated  as  a  flexible  operation  unit,  the 
iiiformaton  specified  in  paragraphs 
(f)(6)(ii)(A)  throu^  (f)(6)(ii)(C)  of  tUs 
section,  as  appropriate. 

(A)  Identincation  of  the  primary 
product. 

(B)  Information  concerning  operating, 
time  and/or  production  mass  ^or  each 
product  that  was  used  to  make  the 
determination  of  the  primary  product 
under  paragraph  (f)(2)(i)  or  (f)(2)(ii)  of 
this  section. 

(C)  Identification  of  which 
compliance  option,  either  paragraph 
(f)(5)(i)  or  (f)(5)(ii)  of  this  section,  has 
been  selected  by  the  owner  or  operator. 

(7)  To  demonstrate  compliance  with 
the  rule  during  those  periods  when  a 
flexible  operation  imit  that  is  subject  to 
this  subpart  is  producing  a  product 
other  thw  a  thermoplastic  product  or  is 
producing  a  thermoplastic  product  that 
is  not  the  primary  product,  the  owner  or 
operator  ^all  comply  with  either 
paragraphs  (f)(7)(i)  tlncugh  (f)(7)(ii)  or 
para^ph  (fi(7)(iii)  of  this  section. 

(i) ^tabli^  parameter  monitoring 
levels,  as  specified  in  §  63.1334,  for 
those  emission  points  designated  as 
Group  1,  as  appropriate. 

(ii)  Submit  the  parameter  monitoring 
levels  developed  under  paragraph 
(f)(7)(i)  of  this  section  and  the  basis  for 
them  in  the  Notification  of  Compliance 
Status  report  as  specified  in 

§  63.1335(e)(5). 

(iii)  Dememstrate  that  the  parameter 
monitoring  levels  established  for  the 


primary  product  are  also  appropriate  for 
those  periods  when  products  o^er  than 
the  primary  product  are  being  produced. 
Material  demonstrating  this  finding 
shall  be  submitted  in  the  Notification  of 
Compliance  Status  report  as  specified  in 
§  63.1335(e)(5). 

(g)  Storage  vessel  ownership 
determination.  The  owner  or  operator 
shall  follow  the  procedures  specified  in 
paragraphs  (g)(1)  through  (g)(8)  of  this 
section  to  determine  to  which  process 
unit  a  storage  vessel  shall  belong. 

(1)  If  a  storage  vessel  is  already 
subject  to  ano&er  subpart  of  40  CFR 
part  63  on  September  12, 1996,  said 
storage  vessel  shall  belong  to  the 
process  unit  subject  to  the  other  subpart. 

(2)  If  a  storage  vessel  is  dedicated  to 
a  single  process  unit,  the  storage  vessel 
shall  belong  to  that  process  unit. 

(3)  If  a  storage  vessel  is  shared  among 
process  units,  then  the  storage  vessel 
shall  belong  to  that  process  unit  located 
on  the  same  plant  site  as  the  storage 
vessel  that  h^  the  greatest  input  into  or 
output  from  the  storage  vessel  (i.e.,  said 
process  unit  has  the  predominant  use  of 
the  storage  vessel). 

(4)  If  predominant  use  cannot  be 
determined  for  a  storage  vessel  that  is 
shared  among  process  units  and  if  one 
of  those  process  units  is  a  TPPU  subject 
to  this  subpart,  the  storage  vessel  shall 
belong  to  said  TPPU. 

(5)  u  predominant  vise  cannot  be 
determined  for  a  storage  vessel  that  is 
shared  among  process  units  and  if  more 
than  one  of  the  process  units  are  TPPUs 
that  have  different  primary  products 
and  that  are  subject  to  this  subpart,  then 
the  owner  or  operator  shall  assign  the 
storage  vessel  to  any  one  of  the  said 
TPPUs. 

(6)  If  the  predominant  use  of  a  storage 
vessel  varies  firom  year  to  year,  then 
predominant  use  shall  be  determined 
based  on  the  utilization  that  occurred 
during  the  year  preceding  September  12, 
1996  or  based  on  the  expected 
utilization  for  the  5  years  following 
September  12, 1996  for  existing  affected 
sources,  whichever  is  more 
representative  of  the  expected 
operations  for  said  storage  vessel,  and 
based  on  the  first  5  years  after  initial 
start-up  for  new  aff^ed  sources.  The 
determination  of  predominant  use  shall 
be  reported  in  the  Notification  of 
Compliance  Status  required  by 

§  63.1335(e)(5).  If  the  predominant  use 
changes,  the  redetermination  of 
predominant  use  shall  be  reported  in 
the  next  Periodic  Report. 

(7)  If  the  storage  vessel  begins 
receiving  material  fix>m  (or  sending 
material  to)  another  process  unit;  or 
ceasing  to  receive  material  from  (or  send 
material  to)  a  process  unit;  or  if  the 
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applicability  of  this  subpart  to  a  storage 
vessel  has  l^n  determined  according  to 
the  provisions  of  paragraphs  (g)(l} 
through  (g)(6)  of  .  this  section  and  then 
is  a  significant  change  in  the  use  of  the 
storage  vessel  that  could  reasonably 
change  the  predominant  use,  the  owner 
or  operator  shall  reevaluate  the 
applicability  of  this  subpart  to  the 
storaM  vessel. 

(8)  Where  a  storage  vessel  is  located 
at  a  major  source  that  includes  one  or 
mon  process  units  which  place  material 
into,  or  receive  materials  from  the 
storage  vessel,  but  the  storage  vessel  is 
located  in  a  tank  farm,  the  applicability 
of  this  subpait  shall  be  determined 
aocordiim  to  the  provisions  in 
paragraphs  (g)(8)(i)  through  (g)(8)(iv)  of 
this  section. 

(i)  The  storage  vessel  may  only  be 
assigned  to  a  process  unit  that  utilizes 
the  storage  vessel  and  does  not  have  an 
intervening  storage  vessel  for  that 
product  (or  raw  materials,  as 
appropriate).  With  respect  to  any 
process  unit,  an  intervening  storage^ 
vessel  means  a  storage  vessel  connected 
by  hard-piping  to  the  process  unit  and 
to  the  storage  vessel  in  the  tank  farm  so 
that  product  or  raw  material  entering  or 
leaving  the  process  unit  flows  into  (or 
from)  the  intervening  storage  vessel  and 
does  not  flow  directly  into  (or  from)  the 
storage  vessel  in  the  tank  farm. 

(ii)  If  there  is  no  process  unit  at  the 
major  source  that  meets  the  criteria  of 
paragraph  (g)(8)(i)  of  this  section  with 
respect  to  a  storage  vessel,  this  subpart 
does  not  apply  to  the  storage  vessel. 

(iii)  If  there  is  only  one  process  imit 
at  the  major  source  that  meets  the 
criteria  of  paragraph  (gK8)(i)  of  this 
section  with  respect  to  a  storage  vessel, 

Athe  storage  vessel  shall  be  assigned  to 
that  process  unit. 

(iv)  If  there  are  two  or  more  process 
units  at  the  major  source  that  meet  the 
criteria  of  paragraph  (g)(8)(i)  of  this 
section  with  respect  to  a  storage  vessel, 
the  storage  vessel  shall  be  assigned  to 
one  of  those  process  units  according  to 
the  provisions  of  paragraph  (g)(7)  of  this 
section.  The  predominant  use  shall  be 
determined  among  only  those 
thermoplastic  product  process  imits  that 
meet  the  criteria  of  paragraph  (g)(8)(i)  of 
this  section. 

(h)  Recovery  operation  equipment 
ownership  determination.  The  owner  or 
operator  shall  follow  the  procedures 
specified  in  paragraphs  (h)(1)  through 
(h)(7)  of  this  section  to  det»mine  to 
which  process  unit  recovery  operation 
equipment  shall  belong. 

(1)  If  recovery  operation  equipment  is 
already  subject  to  another  subpart  of  40 
CFR  part  63  on  September  12, 1996,  said 
recovery  operation  equipment  shall 


belong  to  the  process  unit  subject  to  the 
other  subpart.  ) 

(2)  If  recovery  operation  equipment  is  . 
used  exclusively  by  a  single  process 
unit,  the  recovery  operation  shall  belong 
to  that  process  unit. 

(3)  If  recovery  operation  equipment  is 
shar^  among  process  units,  then  the 
recovery  operation  equipment  shall 
belong  to  that  process  unit  located  on 
the  same  plant  site  as  the  recovery 
operation  equipment  that  has  the 
greatest  input  into  or  output  fiom  the 
recovery  operation  equipment  (i.e.,  said 
process  unit  has  the  predominant  use  of 
the  recovery  operation  equipment). 

(4)  If  predominant  iise  cannot  be 
determined  for  recovery  operation 
equipment  that  is  shared  among  process 
units  and  if  one  of  those  process  units 
is  a  TPPU  subject  to  this  subpart,  the 
recovery  operation  equipment  shall 
belong  to  said  TPPU. 

(5)  If  predominant  use  cannot  be 
determined  for  recovery  operation 
equipment  that  is  shar^  among  process 
units  and  if  more  than  one  of  the 
process  units  are  TPPUs  that  have 
different  primary  products  and  that  are 
subject  to  this  subpart,  then  the  owner 
or  operator  shall  assign  the  recovery 
operation  equipment  to  any  one  of  said 
TPPUs. 

(6)  If  the  predominant  use  of  recovery 
operation  eqmpment  varies  from  year  to 
year,  then  predominant  use  shall  be 
determined  based  on  the  utilization  that 
occurred  during  the  year  preceding 
September  12, 1996  or  bawd  on  the 
expected  utilization  for  the  5  years 
following  September  12, 1996  for 
existing  affected  sources,  whichever  is 
the  more  representative  of  the  expected 
operations  for  said  recovery  operations 
equipment,  and  based  on  the  first  5 
years  after  initial  start-up  for  new 
affected  sources.  This  determination 
shall  be  reported  in  the  Notification  of 
Compliance  Status  reqiiired  by 

§  63.1335(e)(S).  If  the  predominant  use 
changes,  the  redetermination  of 
predominant  use  shall  be  reptnled  in 
the  next  Periodic  Report. 

(7)  If  there  is  an  unexpected  change  in 
the  utilization  of  recovery  operation 
equipment  that  could  reasonably  change 
the  predominant  use,  the  owner  or 
operator  shall  redetermine  to  which 
process  imit  the  recovery  operation 
belongs  by  reperfbrming  the  procedures 
specified  in  paragraphs  (h)(2)  through 
(h)(6)  of  this  section. 

(i)  Changes  or  additions  to  plant  sites. 
The  provisions  of  paragraphs  (i)(l) 
through  (i)(4)  of  this  section  apply  to 
owners  or  operators  that  change  or  add 
to  their  plant  site  or  affected  source. 
Paragraph  (i)(5)  of  this  section  provides 
examples  of  what  are  and  are  not 


considered  process  changes  for 
purposes  of  paragraph  (i)  of  this  section. 

(1)  Adding  a  TPPU  to  a  plant  site.  The 
provisicms  of  paragraphs  (i)(l)(i) 
through  (i)(l)(ii)  of  this  section  apply  to 
owners  or  operators  that  add  TPPUs  to 
a  plant  site. 

(i)  If  a  TPPU  is  added  to  a  plant  site, 
said  addition  shall  be  a  new  affected 
source  and  shall  be  subject  to  the 
requirements  for  a  new  affected  source 
in  this  subpart  upon  initial  start-up  or 
by  September  12, 1996,  whichever  is 
later,  if  said  addition  meets  the  criteria 
specified  in  paragraphs  (i)(l)(i)(A) 
through  (i)(l)(i)(B)  and  either  (i)(l)(i)(C) 

'  or  (i)(l)(i)(D)  of  this  section: 

(A)  ^d  addition  meets  the  definition 
of  construction  in  §  63.2; 

(B)  Such  construction  commenced 
after  March  29, 1995;  and 

(C)  Said  addition  has  the  potential  to 
emit  10  tons  per  year  or  more  of  any 
HAP  or  25  tons  per  year  or  more  of  any 
combination  of  HAP,  and  the  primary 
product  of  said  addition  is  currently 
produced  at  the  plant  site  as  the  primary 
product  of  an  affected  source;  or 

(D)  The  primary  product  of  said 
addition  is  not  currently  produced  at 
the  plant  site  as  the  primary  product  of 
an  affected  source  and  the  plant  site 
meets,  or  after  the  addition  is  completed 
will  meet,  the  definition  of  major 
source. 

(ii)  If  a  TPPU  is  added  to  a  plant  site, 
said  addition  shall  be  subject  to  the 
requirements  for  an  existing  affected 
source  in  this  subpart  upon  initial  start¬ 
up  or  by  3  years  after  September  12, 
1996,  whichever  is  later,  if  said  addition 
does  not  meet  the  criteria  specified  in 
paragraph  (iKl)(i)  of  this  section  and  the 
plant  site  meets,  or  after  the  addition  is 
completed  will  meet,  the  definition  of 
major  source. 

(2)  Adding  emission  points  or  making 
process  changes  to  existing  affected 
sources.  The  provisions  of  paragraphs 
(i)(2)(i)  through  (i)(2)(ii)  of  this  section 
apply  to  owners  or  operators  that  add 
emission  points  or  make  process 
changes  to  an  existing  affected  source. 

(i)  If  any  process  change  is  made  or 
emission  point  is  added  to  an  existing 
affected  source,  or  if  a  process  change 
creating  one  or  more  additional  Group 
1  emission  point(s)  is  made  to  an 
existing  affected  source,  said  affected 
source  shall  be  a  new  affected  source 
and  shall  be  subject  to  the  requirements 
for  a  new  affected  soiurce  in  this  subpart 
upon  initial  start-up  or  by  September 
12, 1996,  whichever  is  later,  if  said 
process  change  or  addition  meets  the 
criteria  specified  in  paragraphs 
(i)(2)(i)(A)  through  (i)(2)(i)(B)  of  this 
section: 
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(A)  Said  process  change  or  addition 
meets  the  definition  of  reconstruction  in 
§63.2;  and 

(B)  Such  reconstruction  commenced 
after  March  29, 1995. 

(ii)  If  any  process  change  is  made  or 
emission  point  is  added  to  an  existing 
affected  source,  or  if  a  process  change 
creating  one  or  more  additional  Group 
1  emission  point(s)  is  made  to  an 
existing  afiected  source  and  said  process 
change  or  addition  does  not  meet  the 
criteria  specified  in  paragraphs 

(i)(2)(i)(A)  through  (i)(2)(i)(B)  of  this 
section,  the  resulting  emission  point(s) 
shall  be  subject  to  the  requirements  for 
an  existing  affected  source  in  this 
subpart.  Said  emission  point(s)  shall  be 
in  compliance  upon  initial  start-up  or 
by  3  years  after  ^ptember  12, 1996, 
whichever  is  later,  unless  the  owner  or 
operator  demonstrates  to  the 
Administrator  that  achieving 
compliance  will  take  longer  than 
making  said  process  change  or  addition. 
If  this  demonstration  is  made  to  the 
Administrator's  satisfaction,  the  owner 
or  operator  shall  follow  the  procedures 
in  paragraphs  (i)(2)(iii)(A)  through 
(iK2)(iii)(C)  of  this  section  to  establish  a 
compliance  date. 

(iii)  To  establish  a  compliance  date  for 
an  emission  point  or  points  specified  in 
paragraph  (i)(2)(ii)  of  this  section,  the 
procedures  specified  in  paragraphs 
(i)(2)(iii)(A)  through  (i)(2)(iii)(C)  of  this 
section  shall  be  followed. 

(A)  The  owner  or  operator  shall 
submit  to  the  Administrator  for 
approval  a  compliance  schedule,  along 
with  a  justification  for  the  schedule. 

(B)  Tne  compliance  schedule  shall  be 
submitted  wit^  180  days  after  the 
process'change  or  addition  is  made  or 
the  information  regarding  said  change  or 
addition  is  known  to  the  owner  or 
operator,  unless  the  compliance 
schedule  has  been  previously  submitted 
to  the  permitting  authority.  The 
compliance  schedule  may  be  submitted 
in  the  next  Periodic  Report  if  the 
process  change  or  addition  is  made  after 
the  date  the  Notification  of  Compliance 
Status  report  is  due. 

(C)  The  Administrator  shall  approve 
the  compliance  schedule  or  request 
changes  within  120  calendar  days  of 
receipt  of  the  compliance  schedule  and 
justification. 

(3)  Existing  source  requirements  for 
Group  2  emission  points  that  become 
Group  1  emission  points.  If  a  process 
change  or  addition  that  does  not  meet 
the  criteria  in  paragraph  (i)(l)  or  (i)(2)  of 
this  section  is  made  to  an  existing  plant 
site  or  existing  affected  source,  and  the 
change  causes  a  Group  2  emission  point 
lo  become  a  Group  1  emission  point,  for 
said  emission  point,  the  owner  or 


operator  shall  comply  with  the 
requirements  of  this  subpart  for  existing 
Group  1  emission  points.  Compliance 
shall  be  achieved  as  expeditiously  as 
practicable,  but  in  no  event  later  than  3 
years  after  said  emission  point  bectnnes 
a  Groim  1  emission  point. 

(4)  listing  source  requirements  for 
some  emission  points  that  become 
subject  to  the  requirements  of  subpart  H 
of  Ms  part.  If  a  compressor  becomes 
subject  to  §  63.164,  me  owner  or 
operator  shall  be  in  compliance  upon 
initial  start-up  or  by  3  years  after 
September  12, 1996,  whichever  is  later, 
tmless  the  owner  or  operator 
demonstrates  to  the  Administrator  that 
achieving  compliance  will  take  longer 
than  mal^g  the  change.  If  this 
demonstration  is  made  to  the 
Administrator’s  satisfaction,  the  owner 
or  operator  shall  follow  the  procedures 
in  paragraphs  (i)(2)(iii)(A)  through 
(i)(2)(iii)(C)  of  tMs  section  to  establish  a 
compliance  date. 

(5)  Determining  what  are  and  are  not 
process  changes.  For  purposes  of 
paragraph  (i)  of  this  section,  examples  of 
process  changes  include,  but  are  not 
limited  to,  changes  in  production 
capacity,  feedstock  type,  or  catalyst 
type,  or  whenever  there  is  a 
replacement,  removal,  or  the  addition  of 
recovery  equipment.  For  purposes  of 
paragraph  (i)  of  this  section,  process 
changes  do  not  include:  process  upsets, 
imintentional  temporary  process 
changes,  and  changes  that  are  within  the 
equipment  configuration  and  operating 
conditions  documented  in  the 
Notification  of  Compliance  Status  report 
required  by  §  63.1335(e)(5). 

(j)  Applicability  of  this  subpart  except 
during  periods  of  start-up,  shutdownt 
and  malfunction.  Each  provision  set 
forth  in  this  subpart  or  referred  to  in  this 
subpart  shall  apply  at  all  times  except 
during  periods  of  start-up,  shutdown, 
and  malfunction  if  the  start-up, 
shutdown,  or  malfunction  precludes  the 
ability  of  a  particular  emission  point  of 
an  affected  source  to  comply  with  one 
or  more  specific  provisions  to  which  it 
is  subject.  Start-up,  shutdown,  and 
malfunction  is  defined  in  §  63.1312  for 
all  emission  points  except  equipment 
leaks  subject  to  subpart  H  of  this  part, 
which  shall  follow  the  provisions  for 
periods  of  start-up,  malfunction,  and 
process  unit  shutdown,  as  defined  in 
§  63.161.  Only  then  shall  an  emission 
point  not  be  required  to  comply  with  all 
applicable  provisions  of  this  subpart. 

§  63.1 31 1  Compliance  schedule  and 
relationship  to  existing  applicable  rules. 

(a)  Affected  sources  are  required  to 
achieve  compliance  on  or  before  the 
dates  specified  in  paragraphs  (b) 


throiigh  (d)  of  this  section.  Paragraph  (e) 
of  this  section  provides  information  on 
requesting  compliance  extensions. 
Paragraphs  (f)  through  (1)  of  tins  section 
discuss  the  relation^p  of  this  subpart 
to  subpart  A  of  this  part  and  to  other 
applicable  rules.  Where  an  override  of 
another  authority  of  the  Act  is  indicated 
in  this  subpart,  only  compliance  with 
the  provisions  of  titis  subpart  is 
required.  Paragraph  (m)  of  this  section 
specifies  the  meaning  of  time  periods. 

(b)  New  affected  sources  that 
commence  construction  or 
reconstruction  after  March  29, 1995 
shall  be  in  compliance  with  this  subpart 
upon  initial  start-up  or  September  12, 
1996,  whichever  is  later,  as  provided  in 
§  63.6(b). 

(c)  lasting  affected  sources  shall  he 
in  compliance  with  this  subpait  (except 
for  §  63.1331  for  which  compliance  is 
covered  by  paragraph  (d)  of  this  section) 
no  later  than  3  years  after  September  12, 
1996,  as  provided  in  §  63.6(c),  unless  an 
extension  has  been  granted  as  specified 
in  jparagraph  (e)  of  this  secticm. 

(d)  Except  as  provided  for  in 
paragraphs  (d)(1)  through  (d)(5)  of  this 
section,  existing  affected  sources  shall 
be  in  compliance  with  §  63.1331  no  later 
than  March  12, 1997  imless  a  request  for 
a  compliance  extension  is  granted 
pursuant  to  Section  112(i)(3)(B)  of  the 
Act,  as  discussed  in  §  63.182(a)(6). 

(1)  Compliance  with  the  compressor 
provisions  of  §  63.164  shall  occur  no 
later  than  September  12, 1997  for  any 
compressor  meeting  one  or  more  of  ^e 
criteria  in  paragraphs  (d)(l)(i)  through 
(d)(l)(iii)  of  this  section  if  ^e  work  can 
be  accomplished  without  a  process  imit 
shutdown,  as  defined  in  §63.161: 

(1)  The  seal  system  will  be  replaced; 

(ii)  A  barrier  fluid  system  will  be 
installed;  or 

(iii)  A  new  barrier  fluid  will  be 
utilized  which  requires  changes  to  the 
existing  barrier  fluid  system. 

(2)  Compliance  with  the  compressor 
provisions  of  §  63.164  shall  occiur  no 
later  than  February  12, 1998  for  any 
compressor  meeting  all  the  criteria  iii 
paragraphs  (d)(2)(i)  through  (d)(2)(ii)  of 
this  section: 

(i)  The  compressor  meets  one  or  more 
of  the  criteria  specified  in  paragraphs 
(d)(l)(i)(A)  through  (d)(l)(i)(B)  of  this 
.section: 

(A)  The  work  can  be  accomplished 
without  a  process  unit  shutdown  as 
defined  in  §  63.161;  or 

(B)  The  additional  time  is  actually 
necessary  due  to  the  unavailability  of 
parts  beyond  the  control  of  the  owner  or 
operator. 

(ii)  The  owner  or  operator  submits  the 
request  for  a  compliance  extension  to 
the  Environmental  Protection  Agency 
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(EPA)  Regional  Office  at  the  addresses 
listed  in  §  63.13  no  later  than  45 
calendar  days  befcare  March  12, 1997. 

The  request  for  a  compliance  extension 
shall  contain  the  information  specified 
in  §  63.6(i)(6)(i)  (A),  (B),  and  (D).  Unless 
the  EPA  fiii^on^  Office  objects  to  the 
request  for  a  compliance  extension 
within  30  calendv  days  after  receipt  of 
the  request,  the  request  shall  be  deemed 
approved. 

(3)  If  compliance  with  the  compressor 

Erovisions  of  $  63.164  cannot  reasonably 
e  achieved  without  a  process  unit 
shutdown,  as  defined  in  §  63.161,  the 
owner  or  operator  shall  achieve 
compliance  no  later  than  September  14, 
1998.  The  owner  or  operator  who  elects 
to  use  this  provision  ^all  submit  a 
request  for  a  compliance  extension  in 
accordance  with  the  reqiiirements  of 
paragraph  (d)(2)(ii)  of  tffis  section. 

(4)  If  compliance  with  the  compressor 
pro^ions  of  §  63.164  cannot  be 
achieved  without  replacing  the 
compressor  or  recasting  the  distance 
piece,  the  owner  or  operator  shall 
achieve  compliance  no  later  than 
September  13, 1999.  The  owner  or 
operatm  who  elects  to  use  this  provision 
shall  submit  a  request  for  a  compliance 
extension  in  accordance  with  the 
requirements  of  paragraph  (d)(2)(ii)  of 
this  section. 

(5)  Compliance  with  the  provisions  of 
S  63.170  shall  occur  no  later  than 
September  13, 1999. 

(e)  Purstiant  to  section  112(i)(3KB)  of 
the  Act,  an  owner  or  operator  may 
request  an  extension  allowing  the 
existing  source  up  to  1  additional  year 
to  comply  with  section  112(d) 
standa^.  For  purposes  of  this  subpart, 
a  request  for  an  extension  shall  be 
submitted  to  the  operating  permit 
authority  as  part  of  the  operating  permit 
application  or  to  the  Ad^nistrator  as  a 
separate  submittal  or  as  part  of  the 
Precompliance  Report.  Requests  for 
extensions  shall  be  submitted  no  later 
than  the  date  the  Precompliance  Report 
is  required  to  be  submitted  in 
§  63.1335(e)(3)(i).  The  dates  specified  in 
§  63.6(i)  for  submittal  of  requests  for 
extensions  shall  not  apply  to  this 
subpart. 

(1)  A  request  for  an  extension  of 
compliance  shall  include  the  data 
described  in  %  63.6(i)(6)(i)  (A),(B),  and 
(D). 

(2)  The  requirements  in  §  63.6(i)(8) 
through  §  63.6(i)(14)  shall  govern  the 
review  and  approval  of  requests  for 
extensions  of  compliance  with  this 
subpart. 

({)  Table  1  of  this  subpart  specifies  the 
provisions  of  subpart  A  of  this  part  that 
apply  and  those  that  do  not  apply  to 


owners  and  operators  of  afiected  sources 
subject  to  this  subpart. 

(^(1)  After  the  compliance  dates 
specified  in  this  section,  an  affected 
source  subject  to  this  subpart  that  is  also 
subject  to  ffie  provisions  of  subpart  I  of 
this  part,  is  required  to  comply  only 
with  the  provisions  of  this  subpart. 

After  the  compliance  dates  specified  in 
this  section,  said  afiected  source  shall 
no  longer  be  subject  to  subpart  I  of  this 
part. 

(2)  Said  affected  sources  that  elected 
to  comply  with  subpart  I  of  this  part 
through  a  quality  improvement 
program,  as  specified  in  §  63.175  or 
§  63.176  or  both,  may  elect  to  continue 
these  programs  without  interruption  as 
a  means  of  complying  with  this  subpart. 
In  other  words,  booming  subject  to  this 
subpart  does  not  restart  m  reset  the 
“compliance  clock"  as  it  relates  to 
reduc^  burden  earned  through  a 

vessel 

that  belongs  to  an  affected  source 
subject  to  this  subpart  that  is  also 
subj^  to  the  provisions  of  40  CFR  part 
60,  subpart  Kb,  is  required  to  comply 
only  with  the  provisions  of  this  subpart. 
After  the  compliance  dates  specified  in 
this  section,  said  storage  vessel  shall  no 
longer  be  subject  to  40  CFR  part  60, 
subpart  Kb. 

(1) (l)  Except  as  provided  in  paragraph 
(i)(2)  of  this  section,  after  the 
compliance  dates  specified  in  this 
section,  afiected  Soiurces  producing  PET 
using  a  continuous  terephthalic  acid 
process,  producing  PET  using  a 
continuous  dimethyl  terephthalate 
process,  or  producing  polystyrene  resin 
using  a  continuous  process  subject  to 
this  subpart  that  are  also  subject  to  the 
provisions  of  40  CFR  part  60,  subpart 
DDD,  are  required  to  comply  only  with 
the  provisions  of  this  subpart.  After  the 
compliance  dates  specif!^  in  this 
section,  said  sources  shall  no  longer  be 
subject  to  40  CFR  part  60,  subpart  DDD. 

(2)  Existing  afiected  sources 
producing  PET  using  a  continuous 
terephth^c  add  hi^  viscosity  multiple 
end  finisher  process  shall  continue  to  be 
subject  to  40  CFR  60.562-l(c)(2)(ii)(C). 
Once  said  afiected  source  becomes 


quality  improvement  program. 

(h)  After  the  compliance  dates 
spedfied  in  this  section,  a  storag 


subject  to  and  achieves  compliance  with 
§  63.1329(c)  of  this  subpart,  said 
affected  source  is  no  longer  subjed  to 
the  provisions  of  40  CFR  part  60, 
subpart  DDD. 

(jj  Afiected  sources  subject  to  this 
subpart  that  are  also  subj^  to  the 
provisions  of  subpart  Q  of  this  part  shall 
comply  with  both  subparts. 

(k)  After  the  compliance  dates 
spedfied  in  this  se^on,  an  affected 
source  subject  to  this  subpart  that  is  also 


subject  to  the  provisions  of  40  CFR  part 
60,  subpart  W,  is  required  to  comply 
only  with  the  provisions  of  this  suopart. 
After  the  compliance  dates  specified  in 
this  section,  said  source  shall  no  longer 
be  subject  to  40  CFR  part  60,  subpart 
W. 

(l)  After  the  compliance  dates 
spedfied  in  this  section,  a  distillation 
operation  that  belongs  to  an  affected 
source  subject  to  this  subpart  that  is  also 
subjed  to  the  provisions  of  40  CFR  part 
60,  subpart  NNN,  is  required  to  comply 
only  with  the  provisions  of  this  subpart. 
After  the  compliance  dates  specified  in 
this  section,  said  distillation  operation 
shall  no  longer  be  subjed  to  40  CFR  part 
60,  subpart  NNN. 

(m)  All  terms  in  this  subpart  that 
define  a  period  of  time  for  completion 
of  requir^  tasks  (e.g.,  weekly,  monthly, 
quarterly,  annual),  unless  spedfied 
otherwise  in  the  sedion  or  subsection 
that  imposes  the  requirement,  refer  to 
the  standard  calendar  periods. 

(1)  Notwithstanding  time  periods 
spedfied  in  this  subpart  for  completion 
of  required  tasks,  such  time  periods  may 
be  changed  by  mutual  agreement 
between  the  owner  or  operator  and  the 
Administrator,  as  spedfied  in  subpart  A 
of  this  part  (e.g.,  a  period  could  be^ 
on  the  compliance  date  or  another  date, 
rather  than  on  the  first  day  of  the 
standard  calendar  period).  For  each  time 
period  that  is  changed  by  agreement,  the 
revised  period  shall  remain  in  effect 
until  it  is  changed.  A  new  request  is  not 
necessary  for  each  recurring  period. 

(2)  Where  the  period  specified  for 
compliance  is  a  standard  calendar 
period,  if  the  initial  compliance  date 
occurs  after  the  beginning  of  the  period, 
compliance  shall  to  required  according 
to  the  schedule  spedfi^  in  paragraphs 
(m)(i)  or  (m)(ii)  of  this  section,  as 
appr^riate. 

(i)  Compliance  shall  to  required 
before  the  end  of  the  standard  calendar 
period  within  which  the  compliance 
deadline  occurs,  if  there  remain  at  least 
3  days  for  tasks  that  must  to  performed 
weeidy,  at  least  2  weeks  for  tasks  that 
must  to  performed  monthly,  at  least  1 
month  for  tasks  that  must  be  performed 
each  quarter,  or  at  least  3  months  for 
tasks  ffiat  must  to  performed  aimually; 
or 

(ii)  In  all  other  cases,  compliance 
shall  to  required  before  the  end  of  the 
first  full  standard  calendar  period  after 
the  period  within  which  the  initial 
compliance  deadline  occurs. 

(3)  In  all  instances  where  a  provision 
of  this  subpart  requires  completion  of  a 
task  during  each  multiple  successive 
period,  an  owner  or  operator  may 
perform  the  required  task  at  any  time 
during  the  specified  period,  provided 
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that  the  task  is  conducted  at  a 
reasonable  interval  after  completion  of 
the  task  during  the  previous  period. 

§63.1312  Deflnitions. 

(a)  The  following  terms  used  in  this 
subpart  shall  have  the  meaning  given 
them  in  §  63.2,  §  63.101,  §  63.111,  and 
§  63.161  as  specified  after  each  term: 

Act  (§63.2) 

Administrator  (§  63.2) 

Automated  monitoring  and  recording 
system  (§63.111) 

Average  concentration  (§63.111) 

Boiler  (§63.111) 

Bottoms  receiver  (§  63.161) 

By  compound  (§  63.111) 

By-product  (§  63.101) 

Car-seal  (§63.111) 

Chemical  manufacturing  process  unit 
(§63.101) 

Clos^-vent  system  (§63.111) 

Co-product  (§  63.101) 

Combustion  device  (§  63.111) 
Commenced  (§  63.2) 

Compliance  date  (§  63.2) 

Compliance  schedule  (§  63.2) 

Connector  (§  63.161) 

Construction  (§  63.2) 

Continuous  monitoring  system  (§  63.2) 
Continuous  record  (§  63.111) 

Continuous  recorder  (§  63.111) 

Cover  (§63.111) 

Distillation  unit  (§63.111) 

Emission  standard  (§  63.2) 

Emissions  averaging  (§  63.2) 

EPA(§63.2) 

Equipment  (§  63.161) 

Equipment  leak  (§  63.101) 

Existing  source  (§  63.2) 

External  floating  roof  (§  63.111) 

Fill  (§63.111) 

Fixed  roof  (§  63.111) 

Flame  zone  (§63.111) 

Flexible  operation  unit  (§  63.101) 
Floating  roof  (§  63.111) 

Flow  indicator  (§  63.111) 

(koup  1  wastewater  streams  (§63.111) 
Group  2  wastewater  streams  (§  63.111) 
Halogens  and  hydrogen  halides 
(§63.111) 

Hazardous  air  pollutant  (§  63.2) 

Impurity  (§  63.101) 

In  organic  hazardous  air  pollutant 
service  (§63.161) 

Incinerator  (§  63.111) 

Instrumentation  system  (§  63.161) 
Internal  floating  roof  (§  63.111) 

Lesser  quantity  (§  63.2) 

Major  source  (§  63.2) 

Malfunction  (§  63.2) 

Mass  flow  rate  (§  63.111) 

Maximum  true  vapor  pressure  (§63.111) 
New  source  (§  63.2) 

Open-ended  valve  or  line  (§63.161) 
Operating  permit  (§  63.101) 

O^anic  HAP  service  (§  63.161) 

Organic  monitoring  device  (§  63.111) 
Owner  or  operator  (§  63.2) 


Performance  evaluation  (§  63.2) 
Performance  test  (§  63.2) 

Permitting  authority  (§  63.2) 

Plant  site  (§63.101) 

Point  of  generation  (§  63.111) 

Potential  to  emit  (§  63.2) 

Primary  fuel  (§  63.111) 

Process  heater  (§  63.111) 

Proce^  unit  shutdown  (§63.161) 

Process  wastewater  (§  63.101) 

Process  wastewater  stream  (§  63.111) 
Product  separator  (§  63.111) 

Reactor  (§63.111) 

Reconstruction  (§  63.2) 

Recovery  device  (§  63.111) 

Reference  control  technology  for  process 
vents  (§63.111) 

Reference  control  technology  for  storage 
vessels  (§  63.111) 

Reference  control  technology  for 
wastewater  (§  63.111) 

Relief  valve  (§  63.111) 

Research  and  development  facility 
(§63.101) 

Residual  (§  63.111) 

Run  (§63.2) 

Secondary  fuel  (§  63.111) 

Sensor  (§  63.161) 

Shutdown  (§  63.2) 

Specific  gravity  monitoring  device 
(§63.111) 

Start-up  (§  63.2) 

Start-up,  shutdown,  and  malfunction 
plan  (§63.101) 

State  (§63.2) 

Surge  control  vessel  (§  63.161) 
Temperature  monito.dng  device 
(§63.111) 

Test  method  (§  63.2) 

Total  resource  effectiveness  index  value 
(§63.111) 

Treatment  process  (§  63.111) 

Unit  operation  (§  63.101) 

Visible  emission  (§  63.2) 

Waste  management  imit  (§63.111) 
Wastewater  (§  63.101) 

Wastewater  stream  (§  63.111) 

(b)  All  other  terms  used  in  this 
subpart  shall  have  the  meaning  given 
them  in  this  section.  If  a  term  is  defined 
in  §§  63.2,  63.101, 63.111,  or  63.161  and 
in  this  section,  it  shall  have  the  meaning 
given  in  this  section  for  purposes  of  this 
subpart. 

Acrylonitrile  butadiene  styrene  latex 
resin  (ABS  latex)  means  ABS  produced 
through  an  emulsion  process,  however 
the  product  is  not  coagulated  or  dried  as 
typically  occurs  in  an  emulsion  process. 

Acrylonitrile  butadiene  styrene  resin 
(ABS)  means  styrraic  terpolymers 
consisting  primarily  of  acrylonitrile,  1,3- 
butadiene,  and  styrene  monomer  units. 
ABS  is  usually  composed  of  a  styrene- 
acrylonitrile  copolymer  continuous 
phase  with  dispersed  butadiene  derived 
rubber. 

Acrylonitrile  styrene  acrylate  resin 
(ASA)  mews  a  resin  formed  using 


acrylic  ester-based  elastomers  to  impact- 
modify  styrene  acrylonitrile  resin 
matrices. 

Aggregate  batch  vent  stream  means  a 
gaseous  emission  stream  containing 
only  the  exhausts  from  two  or  more 
batch  process  vents  that  are  ducted 
together  before  being  routed  to  a  control 
device  that  is  in  continuous  operation. 

Affected  source  is  defined  in 
§  63.1310(a). 

Alpha  methyl  styrene  acrylonitrile 
resin  (AMSAN)  means  copolymers 
consisting  primarily  of  alpha  methyl 
styrene  and  acrylonitrile. 

Average  flow  rate,  as  used  in 
conjunction  with  wastewater 
provisions,  is  determined  by  the 
specifications  in  §  63.144(c);  or,  as  used 
in  conjunction  with  batch  process  vent 
provisions,  is  determined  by  the 
specifications  in  §  63.1323(e). 

Batch  cycle  means  the  operational 
step  or  steps,  from  start  to  finish,  that 
occiir  as  part  of  a  batch  unit  operation. 
Batch  cycle  limitation  means  an 
enforceable  restriction  on  the  number  of 
batch  cycles  that  can  be  performed  in  a 
year  for  an  individual  batch  process 
vent. 

Batch  emission  episode  means  a 
discrete  emission  venting  episode 
associated  with  a  single  batch  unit 
operation.  Multiple  l^tch  emission 
episodes  may  occur  from  a  single  batch 
unit  operation. 

Batch  process  means  a  discontinuous 
process  involving  the  bulk  movement  of 
material  through  sequential 
manufacturing  steps.  Mass,  temperature, 
concentration,  and  other  properties  of 
the  process  vary  with  time.  Addition  of 
raw  material  and  withdrawal  of  product 
do  not  typically  occur  simultaneously  in 
a  batch  process.  For  the  purposes  of  this 
subpart,  a  process  producing  polymers 
is  characterized  as  continuous  or  batch 


based  on  the  operation  of  the 
polymerization  reactors. 

notch  process  vent  means  a  point  of 
emission  firom  a  batch  unit  operation 
having  a  gaseous  emission  stream  with 
annual  organic  HAP  emissions  greater 
than  225  kilograms  per  year.  Batch 
process  vents  exclude  relief  valve 
discharges  and  leaks  from  equipment 
re^ati^  under  §  63.1331. 

Batch  unit  operation  means  a  unit 
operation  operated  in  a  batch  process 
mode. 


Compounding  unit  means  a  unit 
operation  which  blends,  melts,  and 
resolidifies  solid  polymers  for  the 
purpose  of  incorporating  additives, 
colorants,  or  stabilizers  into  the  final 
thermoplastic  product.  A  unit  operation 
whose  primary  purpose  is  to  remove 
residual  monomers  firom  polymers  is  not 
a  compounding  unit. 
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Continuous  process  means  a  process 
where  the  inputs  and  outputs  flow 
continuously  through  sequential 
manufacturing  steps  throughout  the 
duration  of  the  process.  Continuous 
processes  typically  approach  steady- 
state  conditions.  Continuous  processes 
typically  involve  the  simultaneous 
addition  of  raw  material  and  withdrawal 
of  product.  For  the  purposes  of  this 
subpart,  a  process  producing  polymers 
is  characterized  as  continuous  or  batch 
based  on  the  operation  of  the 
polymerization  reactors. 

Continuous  process  vent  means  a 
point  of  emission  from  a  continuous 
unit  operation  within  an  affected  source 
having  a  gaseous  emission  stream 
containing  greater  than  0.005  weight 
percent  total  organic  HAP.  Continuous 
process  vents  exclude  relief  valve 
discharges  and  leaks  from  equipment 
regulated  under  §  63.1331. 

Continuous  unit  operation  means  a 
unit  operation  operated  in  a  continuous 
process  mode. 

Control. device  is  defined  in  §63.111, 
except  that  the  term  “process  vents” 
shall  be  replaced  with  the  term 
“continuous  process  vents  subject  to 
§  63.1315”  for  the  purpose  of  this 
subpart. 

rawing  unit  means  a  unit  operation 
which  converts  polymer  into  a  diflerent 
shape  by  melting  or  mixing  the  polymer 
and  then  pulling  it  through  an  orifice  to 
create  a  continuously  extruded  product. 

Emission  point  means  an  individual 
continuous  process  vent,  batch  process 
vent,  storage  vessel,  wastewater  stream, 
equipment  leak,  heat  exchange  system, 
or  process  contact  cooling  tower. 

Emulsion  process  means  a  process 
carried  out  with  the  reactants  in  an 
emulsified  form  (e.g.,  polymerization 
reaction). 

Expandable  polystyrene  resin  (EPS) 
means  a  polystyrene  bead  to  which  a 
blowing  agent  has  been  added  using 
either  an  in-situ  suspension  process  or 
a  post-impregnation  suspension  process. 

Extruding  unit  means  a  unit  operation 
which  converts  polymer  into  a  different 
shape  by  melting  or  mixing  the  polymer 
and  then  forcing  it  through  an  orifice  to 
create  a  continuously  extruded  product. 

Group  1  batch  process  vent  means  a 
batch  process  vent  releasing  annual 
organic  HAP  emissions  greater  than  the 
level  specified  in  §  63.1323(d)  and  with 
a  cutoff  flow  rate,  calculated  in 
accordance  with  §  63.1323(f),  greater 
than  or  equal  to  the  annual  average  flow 
rate. 

Group  2  batch  process  vent  means  a 
batch  process  vent  that  does  not  fall 
within  the  definition  of  a  Group  1  batch 
process  vent. 


Group  1  continuous  process  vent 
means  a  continuous  process  vent 
releasing  a  gaseous  emission  stream  that 
has  a  total  resource  eflectiveness  index 
value,  calculated  according  to  §  63.115, 
less  than  or  equal  to  1.0  unless  the 
continuous  process  vent  is  associated 
with  existing  thermoplastic  product 
process  imits  that  produce  methyl 
methacrylate  butadiene  styrene  resin, 
then  said  vent  falls  within  the  Group  1 
definition  if  the  released  emission 
stream  has  a  total  resource  effectiveness 
index  value  less  than  or  equal  to  3.7. 

Group  2  continuous  process  vent 
means  a  continuous  process  vent  that 
does  not  fall  within  the  definition  of  a 
Group  1  continuous  process  vent. 

Group  1  storage  vessel  means  a 
storage  vessel  at  an  existing  affected 
source  that  meets  the  applicability 
criteria  specified  in  Table  2  or  Table  3 
of  this  subpart,  or  a  storage  vessel  at  a 
new  affected  source  that  meets  the 
applicability  criteria  specified  in  Table 
4  or  Table  5  of  this  subpart. 

Group  2  storage  vessel  means  a 
storage  vessel  that  does  not  fall  within 
the  definition  of  a  Group  1  storage 
vessel. 

Halogenated  aggregate  batch  vent 
stream  means  an  aggregate  batch  vent 
stream  determined  to  have  a  total  mass 
emission  rate  of  halogen  atoms 
contained  in  organic  compounds  of 
3,750  kilograms  per  year  or  greater 
determined  by  the  procediires  specified 
in  §  63.1323(h). 

Halogenated  batch  process  vent 
means  a  batch  process  vent  determined 
to  have  a  mass  emission  rate  of  halogen 
atoms  contained  in  organic  compoimds 
of  3,750  kilograms  per  year  or  greater 
determined  %  the  procedures  specified 
in  §  63.1323(h). 

Halogenated  continuous  process  vent 
means  a  continuous  process  vent 
determined  to  have  a  mass  emission  rate 
of  halogen  atoms  contained  in  organic 
compounds  of  0.45  kilograms  per  hour 
or  greater  determined  by  the  procedures 
specified  in  §63.115(d)(2)(v). 

Heat  exchange  system  means  any 
cooling  tower  system  or  once-through 
cooling  water  system  (e.g.,  river  or  pond 
water)  designed  and  operated  to  not 
allow  contact  between  the  cooling 
medium  and  process  fluid  or  gases  (i.e., 
a  noncontact  system).  A  heat  exchange 
system  can  include  more  than  one  heat 
exchanger  and  can  include  recirculating 
or  occe-through  cooling  systems. 

Maintenance  wastewater  means 
wastewater  generated  by  the  draining  of 
process  fluid  firom  components  in  the 
TPPU  into  an  individual  drain  system 
prior  to  or  during  maintenance 
activities.  Maintenance  wastewater  can 
be  generated  during  planned  and 


unplanned  shutdowns  and  during 
periods  not  associated  with  a  shutdown. 
Examples  of  activities  that  can  generate 
maintenance  wastewater  include 
descaling  of  heat  exchanger  tubing 
btmdles,  cleaning  distillation  column 
traps,  draining  of  low  legs  and  high 
point  bleeds,  draining  of  pumps  into  an 
individual  drain  system,  reactor  and 
equipment  washdown,  and  draining  of 
portions  of  the  TPPU  for  repair. 

Mass  process  means  a  process  carried 
out  through  the  use  of  thermal  energy 
(e.g.,  polymerization  reaction).  Mass 
processes  do  not  utilize  emulsifying  or 
suspending  agents,  but  can  utilize 
catalysts  or  o&er  additives. 

Material  recovery  section  means  the 
equipment  that  recovers  unreacted  or 
by-product  materials  from  any  process 
section  for  return  to  the  TPPU,  off-site 
pvirification  or  treatment,  or  sale. 
Equipment  used  to  store  recovered 
materials  are  not  included.  Equipment 
designed  to  separate  unreacted  or  by¬ 
product  material  from  the  polymer 
product  are  to  be  included  in  this 
process  section,  provided  that  at  the 
time  of  initial  compliance  some  of  the 
material  is  recover^  for  reuse  in  the 
process,  off-site  purification  or 
treatment,  or  sale.  Otherwise,  such 
equipment  are  to  be  assigned  to  one  of 
the  other  process  sections,  as 
appropriate.  If  equipment  are  used  to' 
recover  unreacted  or  by-product 
material  and  return  it  directly  to  the 
same  piece  of  process  equipment  from 
which  it  was  emitted,  then  said  recovery 
equipment  are  considered  part  of  the 
process  section  that  contains  the  process 
equipment.  On  the  other  hand,  if 
equipment  are  used  to  recover 
imreacted  or  by-product  material  and 
return  it  to  a  diflerent  piece  of  process 
equipment  in  the  same  process  section, 
said  recovery  equipment  are  considered 
part  of  a  material  recovery  section. 
Equipment  that  treats  recovered 
materials  are  to  be  included  in  this 
process  section,  but  equipment  that  also 
treats  raw  materials  are  not  to  be 
included  in  this  process  section.  The 
latter  equipment  are  to  be  included  in 
the  raw  materials  preparation  section. 
Equipment  used  for  the  on-site  recovery 
of  ethylene  glycol  from  PET  plants, 
however,  are  not  included  in  the 
material  recovery  section;  they  are  to  be 
included  in  the  polymerization  reaction 
section.  Equipment  used  for  the  on-site 
recovery  of  ethylene  glycol  and  other 
materials  (e.g.,  methanol)  from  PET 
plants  are  not  included  in  the  material 
recovery  section;  these  equipment  are  to 
be  included  in  the  polymerization 
reaction  section. 

Methyl  methacrylate  acrylonitrile 
butadiene  styrene  resin  (MABS)  means 
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styrenic  polymers  containing  methyl 
methacrylate,  acrylonitrile,  butadiene, 
and  styrene.  MABS  is  prepared  by 
dissolving  m  dispersing  polybutadimie 
rubber  in  a  mixture  of  methyl 
methacrylate-acrylonitrile-styrene  and 
butadiene  monomer.  The  graft 
polymerization  is  carried  out  by  a  bulk 
or  a  suspension  process. 

Methp  methacrylate  butadiene 
styrene  resin  (MBS)  means  styrenic 
polymers  containing  methyl 
methacrylate,  butadiene,  and  styrene. 
Production  of  MBS  is  aclueved  using  an 
emulsion  process  in  which  methyl 
methacrylate  and  styrene  are  grafted 
onto  a  styrene-butadiene  rubber. 

Nitrile  resin  means  a  resin  produced 
through  the  polymerization  of 
acrylonitrile,  methyl  acrylate,  and 
butadiene  latex  using  an  emulsion 
process. 

Organic  hazardous  air  pollutants) 
(organic  HAP)  means  one  or  more  of  the 
chemicals  listed  in  Table  6  of  this 
subpart  or  any  other  chemical  which  is: 

(1)  Knowingly  introduced  into  the 
manufacturing  process  other  than  as  an 
impurity,  or  1^  been  or  will  be  reported 
xmder  any  Federal  ot  State  program, 
such  as  intle  V  or  the  Emergency 
Planning  and  Community  ^ght-To- 
Know  Act  section  311,  312,  or  313;  and 

(2)  Listed  in  Table  2  of  subpart  F  of 
this  DMt. 

using  a  dimethyl  terephthalate 
process  means  the  manufachuing  of 
PET  based  on  the  esterification  of 
dimethyl  terephthalate  vrith  ethylene 
glycol  to  form  the  intermediate 
monomer  bi8-(2-hydroxyethyl)- 
terephthalate  that  is  subsequently 
pol^erized  to  form  PET. 

PET  using  a  terephthalic  acid  process 
means  the  manufacturing  of  PET  based 
on  the  esterification  reaction  of 
terephthalic  add  with  ethylene  glycol  to 
form  the  intermediate  monomer  bis-(2- 
hydroxyethyD-terephthalate  that  is 
subsequently  polymerized  to  form  PET. 

Pol'^ethyiene  terephthalate)  resin 
(PET)  means  a  polymer  or  copolymer 
comprised  of  at  least  50  percent  bis-(2- 
hydroxyethyll-terephthalate  by  wei^t. 

Polymaization  reaction  section 
means  the  equipment  designed  to  cause 
monomerfs)  to  react  to  form  polymers, 
including  equipment  designed  primarily 
to  cause  the  formation  of  short  polymer 
chains  (e.g.,  oligomers  or  low  polymers), 
but  not  induding  equipment  designed 
to  prepare  raw  materials  for 
polymmzation  (e.g.,  esterification 
vessels).  For  the  piirposes  of  these 
standards,  the  pol^erization  reaction 
section  begins  witn  the  equipment  itsed 
to  transfer  the  materials  firam  the  raw 
materials  preparation  section  and  ends 
with  the  1^  vessel  in  which 


polymerization  occurs.  Equipment  iised 
for  the  on-site  recovery  of  ethylene 
^ycol  fiom  nST  plants,  however  ,jBre 
induded  in  this  process  section,  rather 
than  in  the  matwial  recovery  process 
section. 

Polystyrene  resin  means  a 
thermoplastic  polymer  or  copolymer 
comprised  of  at  least  80  percent  styrene 

l^dmary  pmdua is  de^ed^  and 
determineo  by  the  procediues  spedfied 
in  §63.1310(1). 

Process  contact  cooling  tower  system 
means  a  cooling  tower  system  that  is 
designed  and  operated  to  allow  contact 
between  the  cooling  medium  and 
process  fluid  or  gases. 

Process  section  means  the  equipment 
designed  to  accomplish  a  general  but 
well-defined  task  in  polymers 
production.  Process  sections  include, 
but  am  not  limited  to,  raw  materials 
preparation,  polymerization  reaction, 
and  material  recovery.  A  process  section 
may  be  dedicated  to  a  sin^eTPPU  or 
common  to  more  than  one  TITU. 

Process  unit  means  a  collection  of 
equipment  assembled  and  connected  by 
pipes  or  ducts  to  process  raw  materials 
and  to  manufacture  a  product. 

Process  vent  means  a  point  of 
emission  from  a  unit  operation  having  a 
gaseous  emission  stream.  Typical 
process  vents  include  condenser  vents, 
dryer  vents,  vacuum  pumps,  steam 
ejectors,  and  atmospheric  vents  ftom 
reactors  and  other  process  vessels,  but 
do  not  include  pressure  relief  valves. 

Product  means  a  compound  or 
material  which  is  manufactured  by  a 
process  imit.  By-products,  isolated 
intermediates,  impurities,  wastes,  and 
trace  contaminants  are  not  considered 
products. 

Raw  materials  preparation  section 
means  the  equipmmt  at  a  polymer 
manufacturing  plant  designed  to 
prepare  raw  materials,  such  as 
monomers  and  solvents,  for 
polymerization.  For  the  purposes  of 
theM  standards,  this  process  section 
begins  with  the  equipment  used  to 
transfer  raw  materiab  from  storage  and/ 
or  the  equipment  used  to  transfer 
recovend  material  from  the  matoial 
recovery  process  sections,  and  ends 
with  the  last  piece  of  equipment  that 
prepares  the  material  for 
polymerization.  The  raw  materials 
preparation  section  may  include 
equipment  that  is  used  to  purify,  dry,  or 
otherwise  treat  raw  materials  or  raw  and 
recovered  materials  together;  to  activate 
catalysts;  and  to  promote  esterification 
including  the  formation  of  some  short 
polymer  chains  (oligomers).  The  raw 
materials  preparation  section  does  not 
include  equipment  that  is  designed 


primarily  to  accomplish  the  formation 
of  oligomers,  the  treatment  of  recovered 
materials  alme,  or  the  storage  of  raw 
materials. 

Recovery  operations  equipment 
means  the  equipment  us^  to  separate 
the  components  of  process  streams. 
Recovery  operations  equipment 
includes  distillation  unit,  condensers, 
etc.  Equipment  used  for  wastewater 
treatment  shall  not  be  considered 
recov<^  operations  equipment.  - 

Solid  state  pofymerization  unit  means 
a  unit  operation  which,  through  the 
application  of  heat,  farthers  the 
polymerization  (i.e.,  increases  the 
intrinsic  viscosity)  of  polymer  rhips. 

Steady-state  conditions  means  tnat  all 
variables  (temperatures,  pressures, 
volumes,  flow  rates,  etc.)  in  a  process  do 
not  vary  significantly  with  time;  minor 
fluctuations  about  constant  mean  values 
can  occur. 

Storage  vessel  means  a  tank  or  other 
vessel  that  is  used  to  store  liquids  that 
contain  one  or  more  organic  HAP  and 
that  has  been  assigned,  according  to  the 
procedures  in  §  63.1310(g),  to  a  TPPU 
that  is  subject  to  this  subpart.  Storage 
vessels  do  not  include: 

(1)  vessels  permanently  attached  to 
motor  vehicles  such  as  trucks,  railcars, 
barges,  or  ships; 

(2)  pressure  vessels  designed  to 
operate  in  excess  of  204.9  Ulopascais 
and  without  breathing  or  worldng  losses 
to  the  atmosphere; 

(3)  vessels  with  capacities  smallw 
than  38  cubic  meters; 

(4)  vessels  and  equipment  storing 
and/or  handling  material  that  contains 
no  organic  HAP  and/or  organic  HAP  as 
impurities  only;  and 

(5)  wastewatw  storage  tanks. 

Styrene  acrylonitTile  resin  (SAN) 

means  copolymers  consisting  primarily 
of  styrene  and  acrylcuitrile  monomer 
units. 

Suspension  process  means  a  process 
carried  out  with  the  reactants  in  a  state 
of  suspension,  typically  achieved 
throu^  the  use  of  water  and/or 
suspending  agents  (e.g.,  polymerization 
reaction). 

Thermoplastic  product  means  one  of 
the  following  typm  of  products: 

(1)  ABS  latex; 

(2)  ABS  using  a  batch  emulsion 
process; 

(3)  A^  using  a  batch  suspension 
process; 

(4)  ABS  using  a  continuous  emulsion 
process; 

(5)  ABS  using  a  continuous  mass 
process; 

(6)  ASA/AMSAN; 

(7)  EPS; 

(8)  MABS; 

(9)  MBS; 
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(10)  nitrile  resin; 

(11)  PET  using  a  batch  dimethyl 
terephthalate  process; 

(12)  PET  using  a  batch  terephthalic 
acid  process; 

(13)  PET  using  a  continuous  dimethyl 
terephthalate  process; 

(14)  PET  using  a  continuous 
terephthalic  acid  process; 

(15)  PET  using  a  continuous 
terephthalic  acid  high  viscosity  multiple 
end  finisher  process; 

(16)  polystyrene  resin  using  a  batch 
process; 

(17)  polystyrene  resin  using  a 
continuous  process; 

(18)  SAN  using  a  batch  process;  or 

(19)  SAN  using  a  continuous  process. 

Thermoplastic  product  process  unit 

(TPPU)  means  a  collection  of  equipment 
assembled  and  connected  by  process 
pipes  or  ducts,  excluding  gas,  sanitary 
sewage,  water  (i.e.,  not  wastewater),  and 
steam  connections,  used  to  process  raw 
materials  and  to  manufacture  a 
thermoplastic  product  as  its  primary 
product.  This  collection  of  equipment 
includes  process  vents  from  process 
vessels;  storage  vessels,  as  determined 
in  §  63.1310(^;  and  the  equipment  (i.e., 
pumps,  compressors,  agitators,  pressure 
relief  devices,  sampling  connection 
systems,  open-ended  valves  or  lines, 
valves,  connectors,  and  instrumentation 
systems  that  are  associated  with  the 
thermoplastic  product  process  unit)  that 
are  subject  to  the  equipment  leak 
provisions  as  specined  in  §  63.1331. 

Total  organic  compounds  (TOC) 
means  those  compounds  excluding 
methane  and  ethane  measured 
according  to  the  procedures  of  Method 
18  or  Method  25A,  40  CFR  part  60, 
appendix  A. 

Year  means  any  consecutive  12- 
month  period  or  365  rolling  days.  For 
the  purposes  of  emissions  averaging,  the 
term  year  applies  to  any  12-month 
period  selected  by  the  facility  and 
defined  in  its  Emissions  Averaging  Plan. 
For  the  purposes  of  batch  cycle 
limitations,  the  term  year  applies  to  the 
12-month  period  defined  by  the  facility 
in  its  Notification  of  Compliance  Status. 

§63.1313  Emission  standards. 

(a)  Except  as  allowed  imder 
paragraphs  (b)  and  (c)  of  this  section, 
the  owner  or  operator  of  an  existing  or 
new  affected  source  shall  comply  with 
the  provisions  in: 

(1)  Section  63.1314  for  storage  vessels; 

(2)  Sections  63.1315  or  63.1316 
through  63.1320,  as  appropriate,  for 
continuous  process  vents; 

(3)  Section  63.1321  for  batch  process 
vents; 

(4)  Section  63.1328  for  heat  exchange 
systems; 


(5)  Section  63.1329  for  process 
contact  cooling  towers; 

(6)  Section  63.1330  for  wastewater; 

(7)  Section  63.1331  for  equipment 

le^; 

(8)  Section  63.1333  for  additional  test 
methods  and  procedures; 

(9)  Section  63.1334  for  parameter 
monitoring  levels  and  excursions;  and 

(10)  Section  63.1335  for  general 
recordkeeping  and  reporting 


§§  63.1314, 63.1315,  63.1316  through  • 
63.1320, 63.1321,  and  63.1330,  the 
owner  or  operator  of  an  existing  affected 
source  may  elect  to  control  any  or  all  of 
the  storage  vessels,  batch  process  vents, 
continuous  process  vents,  and 
wastewater  streams  within  the  affected 
source  to  different  levels  using  an 
emissions  averaging  compliance 
approach  that  uses  the  procedures 
specified  in  §63.1332.  An  owner  or 
operator  .electing  to  use  emissions 
averaging  must  still  comply  with  the 
provisions  of  §§63.1314,  63.1315, 
63.1316  through  63.1320,  63.1321,  and 
63.1330  for  affected  source  emission 
poiiits  not  included  in  the  emissions 
average. 

(c)  A  State  may  decide  not  to  allow 
the  use  of  the  emissions  averaging 
compliance  approach  specified  in 
paragraph  (b)  of  this  section. 

§  63.1314  Storage  vessel  provisions. 

(a)  This  section  applies  to  each 
storage  vessel  that  Xiongs  to  an  afiected 
source,  as  determined  by  §  63.1310(g). 
Except  as  provided  in  paragraphs  (b) 
through  (d)  of  this  section,  the  owner  or 
operator  of  said  storage  vessels  shall 
comply  with  the  requirements  of 
§§63.119  through  63.123  and  63.148, 
with  the  differences  noted  in  paragraphs 
(a)(1)  through  (a)(16)  of  this  section  for 
the  piuposes  of  this  subpart. 

(1)  When  the  term  "storage  vessel”  is 
used  in  §§63.119  through  63.123  and 
63.148,  the  definition  of  this  term  in 

§  63.1312  shall  apply  for  the  purposes  of 
this  subpart. 

(2)  When  the  term  “Group  1  storage 
vessel”  is  used  in  §§63.119  through 
63.123  and  63.148,  the  definition  of  this 
term  in  §  63.1312  shall  apply  for  the 
ptuposes  of  this  subpart. 

(3)  When  the  term  “Group  2  storage 
vessel”  is  used  in  §§  63.119  through 
63.123  and  63.148,  the  defiinition  of  this 
term  in  §  63.1312  shall  apply  for  the 
purposes  of  this  subpart. 

(4)  When  the  emissions  averaging 
provisions  of  §63.150  are  referr^  to  in 
§§63.119  and  63.123,  the  emissions 
averaging  provisions  contained  in 

§  63.1332  shall  apply  for  the  purposes  of 
this  subpart. 


(5)  When  December  31, 1992,  is 
referred  to  in  §  63.119,  March  29, 1995 
shall  apply  instead,  for  the  purposes  of 
this  subpart. 

(6)  When  April  22, 1994,  is  referred  to 
in  §  63.119,  Septeml^r  12, 1996  shall 
apply  instead,  for  the  purposes  of  this 
subpart. 

(7)  Each  owner  or  operator  shall 
comply  with  this  paragraph  (a)(7) 
instead  of  §  63.120(d)(l)(ii)  for  the 
purposes  of  this  subpart.  If  the  control 
device  used  to  comply  with  this  section 
is  also  used  to  comply  with  §§  63.1315 
through  63.1330,  the  performance  test 
required  for  these  sections  is  acceptable 
for  demonstrating  compliance  with 

§  63.119(e)  for  the  purposes  of  this 
subpart.  The  owner  or  operator  is  not 
required  to  prepare  a  design  evaluation 
for  the  control  device  as  described  in 
§  63.120(d)(l)(i)  for  the  purposes  of  this 
subpart  if  the  performance  test  meets 
the  criteria  specified  in  §  63.120 
(d)(l)(ii)(A)and(d)(l)(ii)(B). 

.  (8)  When  the  term  “operating  range” 
is  used  in  §  63.120(d)(3),  the  term 
“level”  shall  apply  instead,  for  the 
purposes  of  this  subpart.  This  level  shall 
be  established  using  the  procedures 
specified  in  §  63.1334. 

(9)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.152fo)  are  referred  to 
in  §§63.120,  63.122,  and  63.123,  the 
Notification  of  Compliance  Status 
requirements  contained  in 

§  63.1335(e)(5)  shall  apply  for  the 
purposes  of  this  subpart. 

(10)  When  the  Periodic  Report 
requirements  contained  in  §  63.152(c) 
are  referred  to  in  §§  63.120,  63.122,  and 
63.123,  the  Periodic  Report  _ 
requirements  contained  in 

§  63.1335(e)(6)  shall  apply  for  the 
purposes  of  this  subpart. 

(11)  When  other  reports  as  required  in 
§  63.152(d)  are  referred  to  in  §  63.122, 
the  reporting  requirements  contained  in 
§  63.1335(e)(7)  shall  apply  for  the 
purposes  of  this  subpart. 

(12)  When  the  Implementation  Plan 
requirements  contained  in  §  63.151(c) 
are  referred  to  in  §  63.120  and  §  63.122, 
the  owner  or  operator  of  an  afiected 
soince  subject  to  this  subpart  need  not 
comply  for  the  purposes  of  this  subpart. 

(13)  When  the  Initial  Notification  Plan 
requirements  contained  in  §  63.151(b) 
are  referred  to  in  §  63.122,  the  owner  or 
operator  of  an  affected  source  subject  to 
this  subpart  need  not  comply  for  the 
purposes  of  this  subpart. 

(14)  When  the  determination  of 
equivalence  criteria  in  §  63.102(b)  is 
referred  to  in  §  63.121(a),  the  provisions 
in  §  63.6(g)  shall  apply  for  the  purposes 
of  this  subpart. 
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(15)  When  a  performance  test  is. 
required  under  the  provisions  of 

§  63.120(d)(l)(ii),  the  use  of  Method48 
or  Meth<^  2SA,  40  CFR  part  60, 
appendix  A  is  allowed  for  the  purposes 
of  this  subpart.  The  use  of  Method  25A, 
40  C]FR  part  60,  appendix  A  shall 
comply  with  paragraphs  (a)(15)(i)  and 

(a)(15)(ii)  of  this  section. 

(i)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  voliune  of  the  emissions. 

(ii)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A  is  acceptable  if  the 
response  firam  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(16)  The  compliance  date  for  storage 
vessels  at  affected  sources  subject  to  the 
provisions  of  this  section  is  specified  in 
§63.1311. 

(b)  Owners  or  operators  of  Group  1 
storage  vessels  that  belong  to  a  new 
affected  soiut:e  producing  SAN  using  a 
continuous  process  shall  control 
emissions  to  the  levels  indicated  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  For  storage  vessels  with  capacities 
greater  than  or  equal  to  2,271  cubic 
meters  (m^)  containing  a  liquid  mixUnre 
having  a  vapor  pressure  greater  than  or 
equal  to  0.5  kilopascal  (If  a)  but  less 
than  0.7  kPa,  emissions  shall  be 
controlled  by  at  least  90  percent  relative 
to  imcontrolled  emissions. 

(2)  For  storage  vessels  with  capacities 
less  than  151  m^  containing  a  liquid 
mixture  having  a  vapor  pressure  greater 
than  or  equal  to  10  ^a,  emissions  shall 
be  controlled  by  at  least  98  percent 
relative  to  imcontrolled  emissions. 

(c)  Owners  or  operators  of  Group  1 
storage  vessels  that  belong  to  a  new  or 
existing  affected  source  producing  ASA/ 
AMSAN  shall  control  emissions  by  at 
least  98  percent  relative  to  uncontrolled 
emissions. 

(d)  The  provisions  of  this  subpart  do 
not  apply  to  storage  vessels  containing 
ethylene  glycol  at  existing  or  new 
affixed  sources  and  storage  vessels 
containing  styrene  at  existing  affected 
sources. 

§63.1315  Continuous  process  vents 
provisions. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  the  owner 
or  operator  of  continuous  process  vents 
shall  comply  with  the  requirements  of 
§§  63.113  through  63.118,  with  the 
differences  not^  in  paragraphs  (a)(1) 
through  (a)(15)  of  this  section  for  ^e 
purposes  of  this  subpart. 


(1)  When  the  term  “process  vent”  is 
us^  in  §§  63.113  through  63.118,  apply 
the  term  “continuous  process  vqnt,”  and 
the  definition  of  this  term  in  §  63.1312 
shall  apply  for  the  purposes  of  this 
subpart. 

(2)  When  the  term  “Group  1  process 
vent”  is  used  in  §§63.113  through 
63.118,  apply  the  term  “Group  1 
continuous  process  vent,”  and  the 
definition  of  this  term  in  §  63.1312  shall 
apply  for  the  purposes  of  this  subpart. 

(3)  When  the  term  “Group  2  process 
vent”  is  used  in  §§  63.113  through 
63.118,  apply  the  term  “Group  2 
continuous  process  vent,”  and  the 
definition  of  this  term  in  §  63.1312  shall 
apply  for  the  purposes  of  this  subpart. 

(4)  When  D^ember  31, 1992,  (i.e., 
subpart  G  of  this  part  proposal  date)  is 
referred  to  in  §63.113,  apply  the  date 
March  29, 1995  (i.e.,  proposal  date  for 
this  subpart)  for  the  purposes  of  this 
subpart. 

(5)  When  §  63.151(f),  alternative 
monitoring  parameters,  and  §  63.152(e), 
submission  of  an  operating  permit,  are 
referred  to  in  §§  63.114(c)  and  63.117(e), 
§  63.1335(f),  alternative  monitoring 
parameters,  and  §  63.1335(e)(8), 
submission  of  an  operating  permit, 
respectively,  shall  apply  for  the 
purposes  of  this  subpart. 

(6)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.152^)  are  referred  to 
in  §§63.114, 63.117,  and  63.118,  the 
Notification  of  Compliance  Status 
requirements  contained  in 

§  63.1335(e)(5)  ^all  apply  for  the 
purposes  of  this  subp^. 

(7)  When  the  Periodic  Report 
reqiiirements  contained  in  §  63.152(c) 
are  referred  to  in  §§  63.117  and  63.118, 
the  Periodic  Report  requirements 
contained  in  §  63.1335(e)(6)  shall  apply 
for  the  purposes  of  this  subpart. 

(8)  When  the  definition  of  excvnsion 
in  §  63.152(c)(2)(ii)(A)  is  referred  to  in 
§  63.118(f)(2),  the  definition  of 
excursion  in  §  63.1334(f)  of  this  subpart 
shall  apply  for  the  purposes  of  this 
subpart. 

(9)  Owners  and  operat(xrs  shall 
comply  with  §63.1334,  parameter 
monitoring  levels  and  excursions, 
instead  of  §  63.114(e)  for  the  purposes  of 
this  subpart.  When  the  term  “range”  is 
used  in  §§63.117  and  63.118,  the  term 
“level”  shall  be  used  instead  for  the  - 
purposes  of  this  subpart.  This  level  is 
determined  in  accordance  with  ^ 
§63.1334. 

•  (10)  If  a  batch  process  vent  is 
combined  with  a  continuous  process 
vent  prior  to  being  routed  to  a  control 
device,  the  combined  vent  stream  shall 
comply  with  either  paragraph  (a)(10)(i) 


or  (a)(10)(ii)  of  this  section,  as  ^ 
appropriate. 

(i)  If  the  continuous  process  vent  is  a 
Group  1  continuous  process  vent,  the 
combined  vent  stream  shall  comply 
with  all  requirements  for  a  Group  1 
continuous  process  vent  stream  in 

§§  63.113  through  63.118,  with  the 
differences  not^  in  paragraphs  (a)(1) 
through  (a)(9)  of  this  section,  for  the 
purposes  of  this  subpart. 

(ii)  If  the  continuous  process  vent  is 
a  Group  2  continuous  process  vent,  the 
total  resource  effectiveness  (TRE)  index 
value  for  the  combined  vent  stream 
shall  be  calculated  at  the  exit  of  any 
recovery  device  and  prior  to  the  control 
device  at  maximum  representative 
operating  conditions.  For  combined 
vent  streams  containing  continuous  and 
batch  process  vents,  tho  maximum 
representative  operating  conditions 
shall  be  during  periods  when  batch 
emission  epis^es  are  venting  to  the 
control  device,  resulting  in  the  highest 
concentration  of  organic  HAP  in  the 
combined  vent  stream. 

(11)  If  a  batch  process  vent  is 

combined  with  a  continuous  process 
vent  prior  to  being  routed  to  a  recovery 
device,  the  TRE  index  value  for  the 
combined  vent  stream  shall  be 
calculated  at  the  exit  of  the  recovery 
device  at  maximum  representative 
operating  conditions  for  the  purposes  of 
tMs  subpart.  For  combined  vent  streams 
containing  continuous  and  batch  * 

process  vents,  the  maximum 
representative  operating  conditions 
shall  be  during  periods  when  batch 
emission  episodes  are  venting  to  the 
recovery  device,  resulting  in  the  highest 
concentration  of  organic  HAP  in  the 
combined  vent  stream. 

(12)  When  reports  of  process  changes 
are  required  under  §63.118  (g),  (h),  (i), 
and  (j),  paragraphs  (a)(12)(i)  through 
(a)(12)(iv)  of  this  section  ^all  apply  for 
the  purposes  of  this  subpart. 

(i)  For  the  pxirposes  of  this  suhpart, 
whenever  a  process  change,  as  defined 
in  §  63.115(e),  is  made  that  causes  a 
Group  2  continuous  process  vent  to 
become  a  Group  1  continuous  process 
vent,  the  owner  or  operator  sh^  submit 
a  report  within  180  operating  days  after 
the  process  change  is  made  or  the 
informatimi  rega^ng  the  process 
change  is  known  to  the  owner  or 
operator.  This  report  may  be  included  in 
the  next  Periodic  Report,  as  specified  in 
§63.1335(e)(6)(iii)(D)(2).  The  following 
information  shall  be  submitted: 

(A)  A  description  of  the  process 
change;  and 

(B)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
required  under  §  63.1335ie)(6)(iii){D)(2); 
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(ii)  Whenever  a  process  change,  as 
defined  in  §  63.115(e),  is  made  that 
causes  a  Group  2  process  vent  with  a 
TRE  greater  than  4.0  to  become  a  Group 
2  process  vent  with  a  TRE  less  than  4.0, 
the  owner  or  operator  shall  submit  a 
report  within  180  operating  days  after 
the  process  change  is  made  or  the 
information  regarding  the  proce^ 
change  is  known  to  the  owner  or 
operator.  This  report  may  be  included  in 
the  next  Periodic  Report,  as  specified  in 
§63.1335(e)(6)(iii)(D)(2).  The  following 
information  shall  submitted: 

(A)  A  description  of  the  process 
change;  and 

(B)  A  schedrile  for  compliance  with 
the  provisions  of  this  subpart,  as 
reouired  under  §  63.133S(e)(6)(iii)(D)(2). 

Uii)  Whenever  a  process  (±ange,  as 
defined  in  §  63.115(e),  is  made  &at 
causes  a  Group  2  process  vent  with  a 
flow  rate  less  than  0.005  standard  cubic 
meter  per  minute  to  become  a  Group  2 
process  vmit  with  a  flow  rate  of  0.005 
standard  cubic  meter  per  minute  or 
greater  and  a  TRE  index  value  less  than 
or  equal  to  4.0,  the  owner  or  operator 
shall  submit  a  report  within  180 
operating  days  aner  the  process  change 
is  made  or  the  information  regarding  the 
process  change  is  known  to  the  owner 
or  operator.  This  report  may  be  included 
in  the  next  Periodic  Report,  as  specified 
in  §63.1335(e)(6)(iii)(D)(2).  The 
following  information  ^all  be 
submitted: 

(A)  A  description  of  the  process 
change;  and 

(B)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
reoutred  under  §  63.1335(e)(6)(iii)(D)(2). 

Uv)  Whenever  a  process  diange,  as 
defined  in  §  63.115(e),  is  made  ^t 
causes  a  Group  2  process  vent  with  an 
organic  HAP  concentration  less  than  50 
parts  per  million  by  volume  to  become 
a  Group  2  process  vent  with  an  organic 
HAP  concentration  of  50  parts  per 
million  by  volume  or  greater  a^  a  TRE 
index  value  less  than  or  equal  to  4.0,  the 
owner  or  operator  shall  submit  a  report 
within  180  operating  days  after  the 
process  change  is  made  or  the 
information  regarding  the  process 
change  is  known  to  the  owner  or 
operator.  This  report  may  be  included  in 
the  next  Periodic  Report,  as  specified  in 
§63.1335(e)(6)(iii)(D)(2).  The  following 
information  shall  be  submitted: 

(A)  A  descriptirm  of  the  process 
change;  and 

(B)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
required  imder  §63.1335(e)(6)(iii)(D)(2). 

(13)  When  the  provisions  of  §  63.116 
(c)(3)  and  (c)(4)  specify  that  Method  18, 
40  C7R  part  60,  appendix  A  shall  be 
used.  Method  18  or  Method  25A,  40 


CFR  part  60,  appendix  A  may  be  used 
fur  the  purposes  of  this  subpart  The  use 
of  Method  25  A,  40  CFR  part  60, 
appendix  A  shall  comply  with 
paragraphs  (a)(13)(i)  and  (a)(13)(ii)  of 
this  section. 

(i)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(ii)  The  uso  of  Method  25A,  40  CFR 
part  60,  appendix  A  is  acceptable  if  the 
response  fimm  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  hum  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(14)  When  the  provisions  of 

§  63.116(b)  identify  conditions  imder 
which  a  performance  test  is  not 
required,  for  purposes  of  this  subpart, 
the  exemption  in  paragraph  (a)(14)(i) 
shall  also  apply.  Further,  if  a 
performance  test  meeting  the  conditions 
specified  in  paragraph  (a)(14)(ii)  of  this 
section  has  ^n  conduct^  by  die 
owner  or  operator,  the  results  of  said 
performance  test  may  be  submitted  and 
a  performance  test,  as  required  by  this 
section,  is  not  required. 

(i)  An  incinerator  burning  hazardous 
waste  for  which  the  owner  or  operator 
complies  with  the  requirements  of  40 
CFR  part  264,  subpart  O. 

(ii)  Performance  tests  done  for  other 
subparts  in  40  CFR  part  60  or  part  63 
where  total  organic  HAP  or  TOC  was 
measured,  provided  the  owner  or 
operator  can  demonstrq^  that  operating 
conditions  for  the  process  and  control  or 
recovery  device  during  the  performance 
test  are  representative  of  current 
operat^  conditions. 

(15)  The  compliance  date  for 
continuous  process  vents  subject  to  the 
provisions  of  this  section  is  specified  in 
§63.1311. 

(b)  Existing  affected  sources 
pr^udng  MBS  shall  comply  with 
either  paragraph  (bKl)  or  (b)(2)  of  this 
section. 

(1)  Comply  with  paragraph  (a)  of  this 
section,  as  specified  in  paragraphs 
(b)(l)(i)  and  (bMDfii). 

(i)  As  specified  in  §  63.1312,  Group  1 
continuous  process  vents  at  MBS 
existing  affected  sources  are  those  with 
a  total  resource  effectiveness  value  less 
than  or  equal  to  3.7. 

(ii)  When  complying  with  this 
paragraph  (b),  the  term  “TRE  of  4.0”,  or 
related  terms  indicating  a  TRE  value  of 
4.0,  referred  to  in  §  63.113  through 

§  63.118  shall  be  replaced  with  “TRE  of 
6.7,”  for  the  purposes  of  this  subpart. 
The  TRE  range  of  3.7  to  6.7  for 
continuous  process  vents  at  existing 
affected  sources  producing  MBS 


corresponds  to  the  TRE  range  of  1.0  to 
4.0  for  other  continuous  process  vents, 
as  i|>  applies  to  monitoring, 
recordkeeping,  and  reporting. 

(2)  Not  allow  organic  HAP  emissions 
from  the  collection  of  continuous 
process  vents  at  the  affected  source  to  be 
greater  than  0.000590  kg  organic  HAP/ 
Mg  of  product.  Compliance  with  this 
paragraph  (b)(2)  shall  be  determined 
using  the  procediues  specified  in 
§  63.1333(b). 

(c)  New  affected  sources  producing 
SAN  using  a  batch  process  shall  comply 
with  the  applicable  requirements  in 
§63.1321. 

(d)  Affected  sources  producing  PET  or 
polystyrene  using  a  continuous  process 
are  subject  to  the  emissions  control 
provisions  of  §  63.1316,  the  monitoring 
provisions  of  §63.1317,  the  testing  and 
compliance  demonstration  provisions  of 
§  63.1318,  the  recordkeeping  provisions 
of  §  63.1319,  and  the  reporting 
provisions  of  §  63.1320. 

§63.1316  PET  and  polystyrane  contimious 
prooeas  affected  sources— omissions 
oontroi  provisiona. 

(a)  The  owner  or  operator  of  an 
affected  source  producing  PET  using  a 
continuous  process  shall  comply  with 
paragraph  (b)  of  this  section.  The  owner 
or  operator  of  an  affected  source 
producing  polystyrene  using  a 
continuous  process  shall  comply  wdth 
paragraph  (c)  of  this  section. 

(b)  Each  owner  or  operator  of  an 
affected  source  producing  PET  using  a 
continuous  process  shall  comply  with 
the  requirements  specified  in 
paragraphs  (b)(1)  or  (b)(2)  of  this 
section,  as  appropriate,  and  not  with 
any  of  &e  requirements  specified  in  40 
CI^  part  60,  subpart  ODD.  Compliance 
can  based  on  either  organic  HAP  or 
TOC. 

(1)  Each  owner  or  operator  of  an 
affected  source  producing  PET  using  a 
continuous  dimethyl  terephthalate 
process  shall  comply  with  paragraphs 
(b)(l)(i)  throu^  (b)(l)(iv)  of  this  section. 

(i)  For  existing  affected  sources  with 
organic  HAP  emissions  from  continuous 
process  vents  in  the  collection  of 
material  recovery  sections  (i.e., 
methanol  recovery)  within  the  affected 
source  greater  than  0.12  kg  organic 
HAP/Mg  of  product,  as  determined  by 
the  procure  specified  in  §  63.1318(b) 
and  for  all  new  affected  sources,  limit 
organic  HAP  emissions  fium  continuous 
process  vents  in  the  collection  of 
material  recovery  sections  within  the 
affected  source  complying  with  one 
of  the  following: 

(A)  Not  allow  emissions  to  be  greater 
than  0.018  kg  organic  HAP/K^  of 
product;  or 
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(B)  Not  allow  the  outlet  gas  stream 
temperature  from  each  find  condenser 
in  a  material  recovery  section  to  exceed 
+3*C(+37*F). 

(ii)  Limit  organic  HAP  emissions  firom 
the  continuous  process  vents  in  the 
collection  of  polymerization  reaction 
sections  within  the  affected  source 
(including  emissions  firom  any 
equipment  used  to  further  recover 
ethylene  glycol,  but  excluding 
emissions  ^m  process  contact  cooling 
towers)  to  0.02 1^  organic  HAP/Mg  of 
product  or  less. 

(iii)  Limit  organic  HAP  emissions 
firom  continuous  process  vents  not 
included  in  a  material  recovery  section, 
as  specified  in  paragraph  (b)(l)(i)  of  this 
section,  or  not  included  in  a 
polymerization  reaction  section,  as 
specified  in  paragraph  (b)(l)(ii)  of  this 
section,  by  complying  with  §  63.1315. 

(iv)  limit  organic  HAP  emissions 
frrom  all  batch  process  yents  by 
complying  with  §  63.1321. 

(2)  Each  owner  or  operator  of  an 
affected  source  producing  PET  using  a 
continuous  terephthalic  add  process 
shall  comply  with  paragraphs  (b)(2)(i) 
through  (b)(2)(iv)  of  this  section. 

(i)  Limit  organic  HAP  emissions  frnm 
the  continuous  process  vents  associated 
with  the  esterification  vessels  in  the 
collection  of  raw  materials  preparation 
sections  within  the  affected  source  to 
0.04  kg  organic  HAP/Mg  of  product  or 
less.  Limit  organic  HAP  emissions 
assodated  with  other  continuous 
process  vents  in  the  collection  of  raw 
materials  preparation  sections  within 
the  affected  source  by  complying  with 
§63.1315. 

(ii)  Limit  organic  HAP  emissions  firom 
the  continuous  process  vents  in  the 
collection  of  polymerization  reaction 
sections  within  the  affected  source 
(including  emissions  frum  any 
equipment  used  to  further  recover 
ethylene  glycol,  but  excluding 
emissions  ^m  process  contad  cooling 
towers)  to  0.02  kg  organic  HAP/Mg  of 
product  or  less. 

(iii)  Limit  organic  HAP  emissions 
firom  continuous  process  vents  not 
induded  in  a  raw  materials  preparation 
section,  as  spedfied  in  paragraphs 

(b)(2)(i)  of  this  section,  or  not  included 
in  a  polymerization  reaction  section,  as 
spedfied  in  paragraph  (b)(2)(ii)  of  this 
section,  by  complying  with  §  63.1315. 

(iv)  Limit  organic  HAP  emissions 
firom  all  batch  process  vents  by 
complying  with  §  63.1321. 

(c)  Bach  owner  or  operator  of  an 
affeded  source  producing  polyst3rrene 
resin  using  a  continuous  process  shall 
comply  with  the  requirements  specified 
in  paragraphs  (c)(1)  through  (c)(3)  of  this 
sedion,  as  appropriate,  and  not  with 


any  of  the  requirements  spedfied  in  40 
CkR  part  60,  subpart  ODD.  Compliance 
can  Im  based  on  either  organic  HAP  or 
TOC 

(1)  Limit  organic  HAP  emissions  firom 
continuous  process  vents  in  the 
collection  of  material  recovery  sections 
within  the  affeded  source  by  complying 
with  one  of  the  following: 

(1)  Not  allow  emissions  to  be  greater 
than  0.0036  kg  organic  HAP/Mg  of 
produd; 

(ii)  Not  allow  the  outlet  gas  stream 
temperature  from  each  final  condenser 
in  a  material  recovery  section  to  exceed 
-25'C(-13*F);or 

(iii)  Comply  with  one  of  the 
following: 

(A)  Reduce  emissions  by  98  weight 
percent  or  to  a  concentration  of  20  parts 
per  million  by  volume  (ppmv)  on  a  dry 
basis,  whichever  is  less  stringent.  If  an 
owner  or  operator  elects  to  comply  with 
the  20  ppmv  standard,  the  concentration 
shall  include  a  correction  to  3  percent 
oxygen  only  when  supplemental 
combustion  air  is  used  to  combust  the 
emissions; 

(B)  Combust  the  emissions  in  a  boiler 
or  process  heater  with  a  design  heat 
input  capacity  of  150  million  Btu/hr  or 
greater  by  introducing  the  emissions 
into  the  flame  zone  of  the  boiler  or 
process  heater;  or 

(C)  Combust  the  emissions  in  a  flare 
that  complies  with  the  requirements  of 
§  63.11(b). 

(2)  Limit  organic  HAP  emissions  firom 
continuous  process  vents  not  included 
in  a  material  recovery  section,  as 
specified  in  paragraph  (c)(l)(i)  of  this 
sedion,  by  complying  with  §  63.1315. 

(3)  Limit  organic  HAP  emissions  firom 
all  batch  process  vents  by  complying 
with  §63.1321. 

§63.1317  PET  and  polystyrene  continuous 
process  affected  sources  monitoring 
provisions. 

Continuous  process  vents  using  a 
control  or  recovery  device  to  comply 
with  §  63.1316  shall  comply  with  the 
applicable  monitoring  provisions 
spedfied  for  continuous  process  vents 
in  §  63.1315(a),  except  as  spedfied  in 
paragraphs  (a)  and  (b)  of  this  sedion. 

(a)  For  the  purposes  of  paragraph  (a) 
of  this  section,  owners  or  operators  shall 
ignore  references  to  group 
determinations  (i.e.,  total  resoiuroe 
effediveness)  and  are  not  required  to 
comply  with  §  63.113. 

(b)  The  monitoring  period  for 
condenser  exit  temperature  when 
complying  with  §  63.1316(b)(l)(i)(B)  or 
§63.1316(c)(l)(ii)  shall  be  each 
consecutive  3-hour  continuous  period 
(e.g.,  6  am  to  9  am,  9  am  to  12  pm).  Each 
owner  or  operator  shall  designate  said 


monitoring  period  in  the  Notification  of 
Compliance  Status  required  by 
§  63.1335(e)(5).  ' 

§63.1318  PET  and  polystyrene  continuous 
process  affected  sources— lasting  and 
compliance  demonstration  provisions. 

(a)  Except  as  spedfied  in  paragraphs 
(b)  through  (d)  of  this  section, 
continuous  process  vents  using  a 
control  or  recovery  device  to  comply 
with  §  63.1316  shall  comply  with  the 
applicable  testing  and  compliance 
provisions  for  continuous  process  vents 
spedfied  in  §  63.1315,  except  that,  for 
the  purposes  of  this  paragraph  (a), 
owners  or  operators  shall  ignore 
references  to  group  determination  (i.e., 
total  resource  effectiveness)  and  are  not 
required  to  comply  with  §  63.113. 

(d)  pet  Affected  Sources  Using  a 
Dimethyl  Terephthalate  Process — 
Applicability  Determination  Procedure, 
Owners  or  operators  shall  calculate 
organic  HAP  emissions  firom  the 
collection  of  material  recovmy  sections 
at  an  existing  affeded  source  producing 
PET  using  a  continuous  dimethyl 
terephthalate  process  to  detennine 
whether  §63. 1316(a)(l)(i)  is  applicable 
using  the  procedures  specified  in  either 
paragraph  (b)(1)  or  (b)(2)  of  this  sedion. 

(1)  Use  Equation  1  of  this  subpart  to 
determine  mass  emissions  per  mass 
produd  as  specified  in  paragraphs 
(b)(l)(i)  and(b)(l)(ii)  of  this  section. 

ER  =  i;,  ,  (Eq.l] 

w(0.«)IPj 

where: 

ER=Emission  rate  of  total  organic  HAP 
or  TOC,  kg/Mg  produd. 

Ei=Emission  rate  of  total  organic  HAP  or 
TOC  in  continuous  process  vent  i, 
kg/hr. 

Pp=The  rate  of  polymer  produced,  kg/hr. 
n=Number  of  continuous  process  vents 
in  the  collection  of  material 
recovery  sedions  at  the  affeded 
source. 

0.001=Conversion  fador,  kg  to  Mg. 

(i)  The  mass  emission  rate  for  each 
continuous  process  vent,  Ei,  shall  be 
determined  according  to  the  procedures 
spedfied  in  §  63.116(c)(4).  The  sampling 
site  for  determining  whether 
§  63.1316(a)(l)(i)  is  applicable  shall  be 
before  any  add-on  control  devices  (i.e., 
those  required  by  regulation)  and  after 
those  recovery  devices  installed  as  part 
of  operating  the  material  recovery 
sedion.  When  the  provisions  of 
§  63.116(c)(4)  spedfy  that  Method  18,  40 
CFR  part  60,  appendix  A  shall  be  used. 
Method  18  or  Method  25A,  40  CFR  part 
60,  appendix  A  may  be  used  for  the 
purposes  of  this  subpart.  The  use  of 
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Method  25A,  40  CFR  part  60.  appendix 
A  shall  comply  with  paragraphs 
(bMl)(i)(A)  and  (b)(l)(i)(B)  of  this 
section. 

(A)  The  organic  HAP  used  as  the _ 

calibration  gas  for  Method  25A,  40  CFR 
part  60.  appendix  A  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(ii)  The  rate  of  polymer  produced,  Pp 
(kg/hr),  shall  be  determine  by  dividing 
the  weight  (kg)  of  polymer  pulled  from 
the  process  line  during  the  performance 
test  by  the  munber  of  hours  taken  to 
perform  the  performance  test  The 
weight  of  polymer  pulled  shall  he 
determined  by  direct  measurement  or  by 
an  alternate  methodology,  such  as 
materials  balance.  If  an  akemate 
methodology  is  used,  a  description  of 
the  methodology,  including  all 
procedures,  data,  and  assiunptions  shall 

submitted  as  part  of  the  Notification 
of  Compliance  Status  required  by 
§  63.1335(e)(5). 

(2)  Use  engineering  assessment,  as 
described  in  §63.1323(b)(6)(i),  to 
demonstrate  that  mass  emissions  per 
mass  product  are  less  than  or  equd  to 
0.07 1^  organic  HAP/^  product.  If 
engineering  assessment  shows  that  mass 
emissions  per  mass  product  are  greater 
than  0.07  kg  organic  HAP/Mg  piquet 
and  the  owner  or  operator  wii^es  to 
demonstrate  that  mass  emissions  per 
mass  product  are  less  than  the  threshold 
emission  rate  of  0.12  kg  organic  HAP/ 

Mg  product,  the  owner  or  operator  shall 
use  the  procedures  specified  in 
paragraph  (b)(1)  of  this  section. 

(c)  Compliance  with  Mass  Emissions 
per  Mass  Product  Standards.  Owners  or 
operators  complying  with  §  63.1316 

(b)(l)(i)(A).  (b)(l)(u),  (b)(2)(i).  (b)(2)(ii). 
and  (c)(l)(i)  shall  demonstrate 
compliance  with  the  mass  emissions  per 
mass  product  requirements  using  the 
procedures  specified  in  paragraph  (b)(1) 
of  this  section,  except  that  the  sampling 
site  specified  in  paragraph  (b)(l)(i)  of 
this  section  shall  be  at  the  outlet  of  the 
last  control  or  recovery  device. 

(d)  Compliance  with  Temperature 
Limits  for  Final  Condensers.  Owners  or 
operators  complying  with 
§63.1316(b)(l)(i)(B)  or  §63.13 16(c)(l)(ii) 
shall  perform  an  initial  performance  test 
as  specified  in  paragraph  (d)(1)  of  this 
section  to  demonstrate  initial 
compliance  with  the  temperahire  limit 
requirements  and  shall  demonstrate 


continuous  compliance  as  specified  in 
paragraph  (d)(2)  of  this  section. 

(1)  Using  the  temperature  monitoring 
device  specified  by  the  applicable 
monitoring  provisions  specified  for 
continuous  process  vents  in  §  63.1315, 
an  average  exit  temperature  shall  be 
determii^  based  on  the  average  exit 
temperature  for  three  performance  tests. 
The  average  exit  temperature  for  each  3- 
hour  performance  test  shall  be  based  on 
measurements  taken  at  least  every  15 
minutes  for  3  hours  of  continuous 
operation  imder  maximum 
representative  operating  conditions  for 
the  process.  For  emissions  streams 
containing  continuous  and  batch 
process  vents,  the  maximum 
representative  operating  conditions 
shall  be  during  periods  when  batch 
emission  episodes  are  voting  to  the 
control  device  resulting  in  the  highest 
concentration  of  organic  HAP  in  the 
emissions  stream. 

(2)  As  specified  in  §  63.1317(b), 

continuous  compliance  shall  be 
determined  based  on  an  average  exit 
temperatiue  determined  for  each 
consecutive  3-hour  continuous  period. 
Each  3-hour  period  where  the  average 
exit  temperature  is  more  than  6  (10 

"F)  above  the  applicable  specified 
temperature  limit  shall  be  considered  an 
exceedance  of  the  monitoring 
provisions. 

{63.1319  PET  and  polyatyrane  continuous 
proceas  affected  aourcaa  racordfcaaplng 
provisions. 

(a)  Except  as  specified  in  par^raphs 
(b)  and  (c)  of  this  section,  owners  or 
operators  using  a  control  or  recovery 
device  to  comply  with  §  63.1316  shall 
comply  with  the  applicable 
recordkeeping  provisions  specified  in 
§  63.1315,  except  that,  for  the  purposes 
of  this  paragraph  (a),  owners  or 
operators  shall  ignore  references  to 
group  determinations  (i.e.,  total  resource 
efiecliveness)  and  are  not  required  to 
comply  with  §  63.113. 

(b)  Records  Demonstrating 
Compliance  With  the  Applicability 
Determination  Procedure  for  PET 
Affected  Sources  Using  a  Dimethyl 
Terephthalate  Process.  Each  owner  or 
operator,  as  appropriate,  shall  keep  the 
following  data,  as  appropriate,  up-to- 
date  and  readily  accessible: 

(1)  Results  of  the  mass  emissions  per 
mass  product  calculation  specified  in 
§  63.1318(b). 

(2)  If  complying  with  §63.1316  by 
demonstrating  that  mass  emissions  per 
mass  product  are  less  than  or  equal  to 
the  level  specified  in  §63.1316(a)(l)(i), 
the  information  specified  in  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  section. 


(i)  Each  process  operation  variable 
(e.g.,  pressure,  temperahire,  type  of 
cat^yst)  that  may  result  in  an  increase 
in  the  mass  emissions  per  mass  product 
should  said  variable  be  changed. 

(ii)  Records  of  any  change  m  process 
operation  that  increases  the  mass 
emissions  per  mass  product. 

(c)  Reconis  Demonstrating 
Compliance  with  Temperature  Limits 
for  Final  Condensers.  Owners  or 
operators  of  continuous  process  vents 
complying  with  §  63.1316(b)(l)(i)(B)  or 
§63.1316(c)(l)(ii)  shall  keep  the 
following  data,  as  appropriate,  up-to- 
date  and  readily  accessible: 

(1)  Records  of  monitoring  data  as 
specified  in  §  63.1315,  except  that  the 
monitoring  period  shall  be  each 
consecutive  3-hour  continuous  period. 

(2)  Results  of  the  performance  test 
specified  in  §  63.1318(d)(1)  and  any 
other  performance  test  that  may  be 
subsequently  required. 

{63.1320  PET  and  polystyrene  conttnuous 
proceas  aftactsd  sources— reporting 
provisions. 

(a)  Except  as  specified  in  paragraphs 
(b)  and  (c)  of  this  section,  owners  and 
operators  using  a  control  or  recovery 
device  to  comply  with  §  63.1316  shall 
comply  with  the  apphcable  reporting 
provisions  specific  in  §  63.1315,  except 
that,  for  the  purposes  of  this  paragraph 
(a),  owners  or  operators  shall  ignore 
references  to  group  determinations  (i.e., 
total  resource  efie^veness)  and  are  not 
required  to  comply  with  §  63.113. 

(d)  Reporting  for  pet  Affected 
Sources  Using  a  Dimethyl  Terephthalate 
Process.  Each  owner  or  operator 
complying  with  §  63.1316  by 
demonstrating  that  mass  emissions  per 
mass  product  are  less  than  or  equal  to 
the  level  specified  in  §63.1316(a)(l)(i) 
shall  comply  with  paragraphs  (b)(1) 
through  (b)(3)  of  this  section. 

(1)  Include  tfre  information  specified 
in  §63.1319(b)(2)(ii)  in  each  Periodic 
Report,  requir^  by  §  63.1335(e)(6),  as 
appropriate. 

(2)  Ifoclude  the  information  specified 
in  §  63.1319  (b)(1)  or  (b)(2)  in  the 
Notification  of  Compliance  Statiis, 
required  by  §  63.1335(e)(5),  for  the 
initial  determination  and  in  the 
appropriate  Periodic  Report,  required  by 
§  63.1335(e)(6),  for  any  subsequent 
determinations  that  may  be  required. 

(3)  Whenever  a  process  change,  as 
defined  in  §  63.115(e),  is  made  that 
causes  emissions  from  continuous 
process  vents  in  the  collection  of 
material  recovery  sections  (i.e., 
methanol  recovery)  within  the  afiected 
source  to  be  greater  than  0.12  kg  organic 
HAP/Mg  of  product,  the  owner  or 
operator  shall  submit  a  report  within 
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180  operating  days  after  the  process 
change  is  made  or  the  information 
regarding  the  process  change  is  known 
to  the  owner  or  operator.  tIWs  report 
may  be  Included  in  the  next  Periodic 
Report  as  specified  in 
§  63.1335(e)(6Kiii)(D)(2).  The  following 
information  shall  be  submitted: 

(i)  A  description  of  the  process 
change;  and 

(ii)  A  schedule  for  compliance  with 
the  provisions  of  this  subpart,  as 
reouired  imder  §63.1335(e)(6)(iii(D)(2). 

(c)  Reporting  for  Affected  Sources 
Complying  With  Temperature  Limits  for 
Final  Condensers.  Each  owner  or 
operator  complying  with 
§63.1316(b)(l)(i)(B)  or  §63.1316(c)(l)(ii) 
shall  comply  with  peiragraphs  (c)(1)  and 
(c)(2)  of  tlds  section. 

(1)  Report  periods  when  the  3-hour 
average  exit  temperature  is  more  than  6** 
C  (10**  F)  above  the  applicable  specified 
temperature  limit  in  each  Perio^c 
Report,  required  by  §  63.1335(e)(6),  as 
appropriate. 

(2)  mclude  the  information  specified 
in  §  63.1319(c)(2)  in  tho  Notification  of 
Compliance  Status,  required  by 

§  63.1335(e)(5),  for  the  initial 
performance  test  and  in  the  appropriate 
Periodic  Report,  required  by 
§  63.1335(e)(6),  for  any  sub^uent 
performance  tests  that  may  be  required. 

(3)  Include  the  information  specified 
in  §  63.1317(b)  in  the  Notification  of 
Compliance  Status,  required  by 

§  63.1335(e)(5). 

163.1321  Batch  process  vents  provisions. 

(a)  Batch  process  vents.  Except  as 
specified  in  paragraphs  (b)  and  (c)  of 
tUs  section,  owners  and  operators  of 
new  and  existing  affected  sources  with 
batch  process  vents  shall  comply  with 
the  requirements  in  §§  63.1322  through 
63.1327.  The  batch  process  vent  group 
status  shall  be  determined  in 
accordance  with  §  63.1323.  Batch 


shall  comply  with  the  requirements  of 
§63.1322  through  §63.1327  for  batch 
process  vents  and  aggregate  batch  vent 
streams  except  as  specified  in 
paragraphs  (b)(1)  through  (b)(2)  of  this 
section.  For  continuous  process  vents, 
owners  and  operators  shall  comply  with 
the  requirements  of  §  63.1322  through 
§63.1327  except  as  specified  in 
paragraph  (b)(3)  of  this  section. 

(1)  For  bat(^  process  vents,  the 
determination  of  group  status  (i.e.. 

Group  1/Group  2)  under  §  63.1323  is  not 
required. 

(2)  For  batch  process  vents  and 
aggregate  batch  vent  streams,  the  control 
requiroments  for  individual  batch 
process  vents  or  aggregate  batch  vent 
streams  (e.g.,  90  percent  emission 
reduction)  as  specified  in 

§  63.1322(a)(1).  (a)(2),  (b)(1).  and  (b)(2) 
shall  not  apply. 

(3)  Continuous  process  vents  using  a 
con^l  or  recovery  device  to  comply 
with  §  63.1322(a)(3)  are  subject  to  the 
applicable  requirements  in  §  63.1315(a), 
as  appropriate,  except  as  specified  in 
paragraphs  (b)(3)(i)  and  (b)(3)(ii)  of  this 
section. 

(i)  Said  continuous  process  vents  are 
not  subject  to  the  group  determination 
procedures  of  §  63.115  for  the  purposes 
of  this  subpart. 

(ii)  Said  ccmtinuous  process  vents  are 
not  subject  to  the  reference  control 
technology  provisions  of  §  63.113  for  the 
purposes  of  this  subpart. 

((^  Aggregate  batch  vent  streams. 
Aggregate  l^tch  vent  streams,  as  defined 
in  §  63.1312,  are  subject  to  the  control 
requirements  for  individual  batch 
process  vents,  as  specified  in 
§  63.1322(b),  as  well  as  the  monitoring, 
testing,  recordkeeping,  and  reporting 
requirements  specific  in  §63.1324 
through  §  63.1327. 

§63.1322  Batch  process  venta—reforance 
control  technology. 


process  vents  classified  as  Group  1  shall 
comply  with  the  reference  control 
technology  requirements  for  Group  1 
batch  process  vents  in  §  63.1322,  the 
m(mitoring  requirements  in  §  63.1324, 
the  performance  test  methods  and 
procedures  to  determine  compliance 
requirements  in  §  63.1325,  the 
recOTdkeeping  requirements  in 
§  63.1326,  and  the  repeating 
requirements  in  §  63.1327.  All  Group  2 
batch  process  vents  shall  comply  with 
the  applicable  reference  control 
technology  requirements  in  §63.1322, 
the  recordkeeping  requirements  in 
§  63.1326,  and  the  reporting 
reouirements  in  §  63.1327. 

(d)  New  SAN  batch  affected  sources. 
Owners  and  operators  of  new  SAN 
affected  sources  using  a  batch  process 


(a)  Batch  process  vents.  The  owner  or 
operator  of  a  Group  1  batch  process 
vmt,  as  determined  using  the 
procedures  in  §63.1323,  shall  comply 
with  the  requirements  of  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section, 
except  as  provided  for  in  paragraph 
(a)(3)  of  this  section.  Compliance  can  be 
baW  on  either  organic  HAP  or  TOC. 

(1)  For  each  batw  process  vent, 
reduce  organic  HAP  emissions  using  a 
flare. 

(1)  The  flare  shall  comply  with  the 
requirements  of  §  63.11(b). 

(ii)  Halogenated  batch  process  vents, 
as  defiiied  in  §  63.1312,  ^all  not  be 
vented  to  a  flare. 

(2)  For  each  batch  process  vent, 
reduce  organic  HAP  emissions  for  the 
batch  cycle  by  90  weight  percent  using 


a  control  device.  Owners  or  operators 
may  achieve  compliance  with  this 
paragraph  (a)(2)  tluough  the  control  of 
selected  batch  emission  episodes  or  the 
control  of  portioiis  of  selected  batch 
emission  episodes.  Documentation 
demonstrating  hew  the  90  weight 
percent  emission  reduction  is  achieved 
is  required  by  §  63.1325(c)(2). 

(3)  The  owner  or  operator  of  a  new 
affected  source  producing  SAN  using  a 
batch  process  shall  reduce  organic  HAP 
emissions  from  the  collection  of  batch 
process  vents,  aggregate  batch  vent 
streams,  and  continuous  process  vents 
by  84  weight  percent.  Compliance  with 
tUs  paragraph  (a)(3)  shall 
demonstrate  using  the  procedures 
specified  in  §  63.1333(c). 

(b)  Ag^gate  batch  vent  streams.  The 
owner  or  operator  of  an  aggregate  batch 
vent  stream  that  contains  one  or  more 
Qroup  1  batch  process  vents  shall 
comply  with  the  requirements  of  either 
paragraph  (b)(1)  or  (b)(2)  of  this  section, 
except  as  provided  for  in  paragraph 

(b) (3)  of  this  section.  Compliance  can  be 
based  on  either  organic  HAP  or  TOC. 

(1)  For  each  aggregate  batch  vent 
stream,  reduce  organic  HAP  emissions 
using  a  flare. 

(1)  The  flare  shall  comply  with  the 
requirements  of  §  63.11(b). 

(ii)  Halogenated  aggregate  batch  vent 
streams,  as  defined  in  §  63.1312,  shall 
not  be  vented  to  a  flare. 

(2)  For  each  aggregate  batch  vent 
stream,  reduce  organic  HAP  emissions 
by  90  weight  percent  on  a  continuous 
b^is  using  a  control  device. 

(3)  The  owner  or  operator  of  a  new 
affected  source  producing  SAN  using  a 
batch  process  shall  comply  with 
paragraph  (a)(3)  of  this  section. 

(c)  Halogenated  emissions. 
Halogenated  Group  1  batch  process 
vents,  halogenated  aggregate  batch  vent 
streams,  and  halogenated  continuous 
process  vents  that  are  combusted  as  part 
of  complying  with  paragraph  (a)(2). 

(a) (3),  (b)(2),  or  (b)(3)  of  this  section,  as 
appropriate,  shall  be  controlled 
according  to  either  paragraph  (c)(1)  or 

(c) (2)  of  this  section. 

(1)  If  a  combustion  device  is  used  to 
comply  with  paragraph  (a)(2),  (a)(3), 

(b) (2),  or  (b)(3)  of  this  section  for  a 
hdogenated  batch  process  vent, 
halogenated  aggregate  batch  vent 
stream,  or  halogenated  continuous 
process  vent,  said  emissions  shall  be 
ducted  horn  the  combustion  device  to 
an  additional  control  device  that 
reduces  overall  emissions  of  hydrogen 
halides  and  halogens  by  99  percent 
before  said  emissions  are  discharged  to 
the  atmosphere. 

(2)  A  control  device  may  be  used  to 
reduce  the  halogen  atom  mass  emission 
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rate  of  said  emissions  to  less  than  3,750 
kg/yr  for  batch  process  vents  or 
aggregate  batch  vent  streams  and  to  less 
than  0.45  kilograms  per  hour  for 
continuous  process  vents  prior  to 
venting  to  any  combustion  control 
device,  and  thus  make  the  batgh  process 
vent,  aggregate  batch  vent  stream,  or 
continuous  process  vent 
nonhalogenated.  The  nonhalogenated 
batch  process  vent,  aggregate  ^tch  vent 
stream,  or  continuous  process  vent  must 
then  comply  with  the  requirements  of 
either  paragraph  (a)  or  (b)  of  this 
section,  as  appropriate. 

(d)  If  a  boiler  or  process  heater  is  used 
to  comply  with  the  percent  reduction 
requirement  specified  in  paragraph 
(a)(2).  (a)(3).  (b)(2).  or  (b)(3)  of  this 
section,  the  batch  process  vent, 
aggregate  batch  vent  stream,  or 
continuous  process  vent  shall  be 
introduced  into  the  flame  zone  of  such 
a  device. 

(e)  Ck)mbination  of  batch  process 
vents  or  aggregate  batch  vent  streams 
with  continuous  process  vents.  A  batch 
process  vent  or  aggregate  batch  vent 
stream  combined  with  a  continuous 
process  vent  is  not  subject  to  the 
provisions  of  §§  63.1323  through 
63.1327,  providing  the  requirements  of 
paragraphs  (e)(1),  (e)(2),  and  either  (e)(3) 
or  (e)(4)  of  this  section  are  met. 

(1)  The  batch  process  vent  or 
aggregate  batch  vent  stream  is  combined 
with  a  continuous  process  vent  prior  to 
routing  the  continuous  process  vent  to 

a  control  or  recovety  device.  In  this 
paragraph  (e)(1),  the  definitions  of 
control  device  and  recovery  device  as 
they  relate  to  continuous  process  vents 
shall  be  used. 

(2)  The  only  emissions  to  the 
atmosphere  from  the  batch  process  vent 
or  aggregate  batch  vent  stream  prior  to 
being  combined  with  th6  continuous 
process  vent  are  from  equipment  subject 
to  and  in  compliance  with  §  63.1331. 

(3)  If  the  batch  process  vent  or 
aggregate  batch  vent  stream  is  combined 
with  a  continuous  process  vent  prior  to 
being  routed  to  a  control  device,  the 
combined  vent  stream  shall  comply 
with  the  requirements  in 
§63.1315(a)(10).  In  this  paragraph  (e)(3), 
the  definition  of  control  device  as  it 
relates  to  continuous  process  vents  shall 
be  used. 

(4)  If  the  batch  process  vent  or 
aggregate  batch  vent  stream  is  combined 
with  a  continuous  process  vent  prior  to 
being  routed  to  a  recovery  device,  the 
combined  vent  stream  shall  comply 
with  the  requirements  in 
§63.1315(a)(ll).  In  this  paragraph  (e)(4), 
the  definition  of  recovery  device  as  it 
relates  to  continuous  process  vents  shall 
be  used. 


(f)  Group  2  batch  process  vents  with 
annual  emissions  greater  than  or  equal 
to  the  level  specified  in  §  63. 1 323(d). 

The  owner  or  operator  of  a  Group  2 
batch  process  vent  with  annual 
emissions  greater  than  or  equal  to  the 
level  specified  in  §  63.1323(d)  shall 
comply  with  the  provisions  of  (f)(1)  and 
(f)(2)  of  this  section. 

(1)  Establish  a  batch  cycle  limitation 
that  ensures  the  Group  2  batch  process 
vent  does  not  become  a  Group  1  batch 
process  vent. 

(2)  Comply  with  the  recordkeeping 
requirements  in  §  63.1326(d)(2),  and  the 
reporting  requirements  in  §  63.1327 
(a)(3)  and  (b). 

(g)  Group  2  batch  process  vents  with 
annual  emissions  less  than  the  level 
specified  in  §  63.1323(d).  The  owner  or 
operator  of  a  Group  2  batch  process  vent 
with  annual  emissions  less  than  the 
level  specified  in  §  63.1323(d)  shall, 
comply  with  either  paragraphs  (g)(1) 
and  (g)(2)  of  this  section  or  with 
paragraphs  (f)(1)  and  (f)(2)  of  this 
section. 

(1)  Establish  a  batch  cycle  limitation 
that  ensures  emissions  do  not  exceed 
the  level  specified  in  §  63.1323(d). 

(2)  Comply  with  the  recordkeeping 
requirements  in  §  63.1326(d)(1),  and  the 
reporting  requirements  in  §  63.1327 
(a)(2).  (b),  and  (c). 

$63.1 323  Batch  process  vents— methods 
and  procedures  for  group  determination. 

(a)  General  requirements.  Except  as 
provided  in  paragraph  (a)(3)  of  tifis 
section  and  in  §63. 1321(b)(1),  the 
owner  or  operator  of  batch  process  vents 
at  afiected  sources  shall  determine  the 
group  status  of  each  batch  process  vent 
in  accordance  with  the  provisions  of 
this  section.  This  determination  may  be 
based  on  either  organic  HAP  or  TOC 
emissions. 

(1)  The  procedures  specified  in 
paragraphs  (b)  through  (h)  of  this 
section  shall  ^  followed  for  the 
expected  mix  of  products  for  a  given 
batch  process  vent,  as  specified  in 
paragraph  (a)(l)(i)  of  this  section,  or  for 
the  worst-case  HAP  emitting  product,  as 
specified  in  paragraphs  (a)(l)(ii)  through 
(a)(l)(iv)  of  this  section.  “Worst-case 
HAP  emitting  product”  is  defined  in 
paragraph  (a)(l)(iii)  of  this  section. 

(i)  If  an  owner  or  operator  chooses  to 
follow  the  procedures  specified  in 
paragraphs  (b)  through  (h)  of  this 
section  for  the  expected  mix  of 
products,  an  identification  of  the 
different  products  and  the  number  of 
batch  cycles  accomplished  for  each  is 
required  as  part  of  fire  group 
determination  documentation,  as 
S{)ecified  in  §  63.1326(a)(1). 


(ii)  If  an  owner  or  operator  chooses  to 
follow  the  procedures  specified  in 
paragraphs  (b)  through  (h)  of  this 
section  for  the  worst-case  HAP  emitting 
product,  dociunentation  identifying  the 
worst-case  HAP  emitting  product  is 
required  as  part  of  the  group 
determination  documentation,  as 
specified  in  §'63.l326(a)(l). 

(iii)  Except  as  specified  in  paragraph 
(a)(l)(iii)(B)  of  this  section,  the  worst- 
case  HAP  emitting  product  is  as  defined 
in  paragraph  (a)(l)(iii)(A)  of  this  section. 

(A)  TTie  worst-case  HAP  emitting 
product  is  the  one  with  the  highest  mass 
emission  rate  (kg  organic  HAP  per  hour) 
averaged  over  the  entire  time  period  of 
the  batch  cycle. 

(B)  Alternatively,  when  one  product  is 
produced  more  than  75  percent  of  the 
time,  accounts  for  more  than  75  percent 
of  the  annual  mass  of  product,  and  the 
owner  or  operator  can  show  that  the 
mass  emission  rate  (kg  organic  HAP  per 
hour)  averaged  over  the  entire  time 
period  of  the  batch  cycle  can  reasonably 
be  expected  to  be  similar  to  the  mass 
emission  rate  for  other  products  having 
emissions  from  the  same  batch  process 
vent,  said  product  may  be  considered 
the  worst-case  HAP  emitting  product. 

(C)  An  owner  or  operator  shall 
determine  the  worst-case  HAP  emitting 
product  for  a  batch  process  vent  as 
specified  in  paragraphs  (a)(l)(iii)(C)(l) 
through  (a)(l)(iii)(C)(3)  of  this  section. 

(1)  The  emissions  per  batch  emission 
episode  shall  be  determined  using  any 
of  the  procedures  specified  in  paragraph 
(b)  of  this  section.  The  mass  emission 
rate  (kg  organic  HAP  per  hour)  averaged 
over  the  entire  time  period  of  the  batch 
cycle  shall  be  determined  by  summing 
the  emissions  for  each  batch  emission 
episode  making  up  a  complete  batch 
cycle  and  dividing  by  the  total  duration 
in  hours  of  the  batch  cycle. 

(2)  To  determine  the  worst-case  HAP 
emitting  product  as  specified  under 
paragraph  (a)(l)(iii)(A)  of  this  section, 
the  mass  emission  rate  for  each  product 
shall  be  determined  and  compared. 

(3)  To  determine  the  worst-case  HAP 
emitting  product  as  specified  under 
paragraph  (a)(l)(iii)(B)  of  this  section, 
the  mass  emission  rate  for  the  product 
meeting  the  time  and  mass  criteria  of 
paragraph  (a)(l)(iii)(B)  of  this  section 
shall  be  determined,  and  the  owner  or 
operator  shall  provide  adequate 
information  to  demonstrate  that  the 
mass  emission  rate  for  said  product  is 
similar  to  the  mass  emission  rates  for 
the  other  products  having  emissions 
from  the  same  batch  process  vent.  In 
addition,  the  owner  or  operator  shall 
provide  information  demonstrating  that 
the  selected  product  meets  the  time  and 
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mass  criteria  of  paragraph  (a)(l)(iii)(B) 
of  this  section. 

(iv)  The  annual  production  of  the 
worst-case  HAP  emitting  product  shall 
be  determined  by  ratioing  the 
production  time  of  said  product  up  to  a 
12  month  period  of  actual  production.  It 
is  not  necessary  to  ratio  up  to  a 
maximum  production  rate  (i.e.,  8,760 
hours  per  year  at  maximum  design 
production). 

(2)  The  annual  uncontrolled  organic 
HAP  or  TOC  emissions  and  average  flow 
rate  shall  be  determined  at  the  exit  from 
the  batch  unit  operation.  For  the 
purposes  of  these  determinations,  the 
primary  condenser  operating  as  a  reflux 
condenser  on  a  distillation  column,  the 
primary  condenser  recovering  monomer 
or  solvent  from  a  batch  stripping 
operation,  and  the  primary  condenser 
recovering  monomer  or  solvent  from  a 
batch  distillation  operation  shall  be 
considered  part  of  the  batch  unit 
operation.  All  other  devices  that  recover 
or  oxidize  organic  HAP  or  TOC  vapors 
shall  be  considered  control  devices  as 
defined  in  $  63.1312. 

(3)  The  owner  or  operator  of  a  batch 
process  vent  complying  with  the  flare 
provisions  in  §  63.1322(a)(1)  or 

§  63.1322(bKl)  or  routing  the  batch 
process  vent  to  a  control  device  to 
comply  with  the  requirements  in 
$  63.1322(a)(2)  or  §  63.1322(b)(2)  is  not 
required  to  perform  the  batch  process 
vent  group  determination  descrihed  in 


this  section,  but  shall  comply  with  all 
requirements  applicable  to  C^up  1 
batch  process  vents  for  said  batch 
process  vent. 

(b)  Determination  of  annual 
emissions.  The  ovmer  or  operator  shall 
calculate  annual  uncontrolled  TOC  or 
organic  HAP  emissions  for  each  batch 
process  vent  using  the  methods 
described  in  paragraphs  (bKl)  through 
(b)(8)  of  this  section.  Paragraphs  (b)(1) 
through  (b)(4)  of  this  section  present 
procedures  that  can  be  used  to  calculate 
the  emissicms  frt>m  individual  batch 
emission  episodes.  Emissions  fit>m 
batch  processes  involving 
multicomponent  systems  ere  to  be 
calculated  using  the  procedures  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section.  Individual  HAP  partial 
pressures  in  multicconponent  systems 
shall  be  determined  by  the  following 
methods:  If  the  components  are  miscible 
in  one  another,  use  Raoult’s  law  to 
calculate  the  partial  pressures;  if  the 
solution  is  a  ^lute  aqueous  mixture  use 
Heiuy’s  law  constants  to  calculate 
partial  pressures;  if  Raoult’s  law  or 
Henry’s  law  are  not  appropriate  (or 
available)  use  experimentally  obtained 
activity  coefficients,  Henry’s  law 
constants,  or  solubility  data;  if  Raoult’s 
law  or  Heiuy’s  law  are  not  appropriate 
use  models,  such  as  the  group- 
contribution  models,  to  predict  activity 
coefficients;  and  if  Raoult’s  law  or 
Heiuy’s  law  are  not  appropriate  assume 


the  components  of  the  system  behave 
independently  and  use  die  summation 
of  all  vapor  pressures  from  the  HAP’s  as 
the  total  HAP  partial  pressure.  Chemical 
property  data  can  be  obtained  from 
standard  reference  texts.  Paragraph 
(b)(S)  of  this  section  describes  how 
direct  measurement  can  be  used  to 
estimate  emissions.  If  the  owner  or 
operator  can  demonstrate  that  the 
procedtues  in  paragraphs  (b)(1)  through 
(b)(4)  of  this  section  are  not  appropriate 
to  estimate  emissions  from  a  batch 
emission  episode,  emissions  may  be 
estimated  using  engineering  assessment, 
as  described  in  paragraph  (b)(6)  of  this 
section.  Owners  or  operators  are  not 
required  to  demonstrate  that  direct 
measurement  is  not  appropriate  before 
utilizing  engineering  assessment. 
Paragraph  (b)(6)(ii)  of  this  section 
describes  how  an  ovmer  or  operator 
shall  demonstrate  that  the  procedures  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section  are  not  appropriate.  Emissions 
from  a  batch  cycle  shall  be  calculated  in 
accordance  with  paragraph  (b)(7)  of  this 
section,  and  annual  emissions  from  the 
batch  process  vent  shall  be  calculated  in 
accordance  with  paragraph  (b)(8)  of  this 
section. 

(1)  TOC  or  organic  HAP  emissions 
from  the  purging  of  an  empty  vessel 
shall  be  r^c^ted  using  ^nation  2  of 
this  subpart.  Equation  2  of  this  subpart 
does  not  take  into  account  evaporation 
of  any  residual  liquid  in  the  vessel. 


DT  V  / 


IEq.21 


where: 

EepiK>de=Emissions,  kg/episode. 
Vvct^Voliune  of  vessel,  m^. 

P=TOC  or  total  organic  HAP  partial 
pressure,  kPa. 

MWwav,=Weighted  average  molecular 
wei^t  of  TOC  or  organic  HAP  in 


vapor,  determined  in  accordance 
with  paragraph  (b)(4)(iii)  of  this 
section,  kg/kmol. 

Rsideal  gas  constant,  8.314  m3*kPa/ 
kmol*K. 

T=Temperatuie  of  vessel  vapor  space,  K. 


m=Number  of  volumes  of  purge  gas 
used. 

(2)  TOC  or  organic  HAP  emissions 
from  the  purging  of  a  filled  vessal  'shall 
be  calculated  using  Equation  3  of  this 
subpait. 


V  i-l  J 


(T.)  (Eq.31 


where: 

Eepiw)de=Eniissions,  kg/episode. 
y=Saturated  mole  finction  of  all  TOC  or 
organic  HAP  in  vapor  phase. 
Vdr=Volumetric  gas  displacement  rate, 
mVmin. 

P=Pressure  in  vessel  vapor  space,  kPa. 


MWwawf^^Weighted  average  molecular 
weight  of  TOC  or  organic  HAP  in 
vapor,  determined  in  accordance 
with  paragraph  (b)(4)(iii)  of  this 
section,  kg/kmol. 

R=ldeal  gas  constant,  8.314  m^'kPa/ 
kmol*K. 

T=Temperature  of  vessel  vapor  space,  K. 


Pi=Vapor  pressure  of  TOC  or  individual 
organic  HAP  i,  kPa. 

XisMole  fraction  of  TOC  or  organic  HAP 
i  in  the  liquid. 

n=Number  of 
ocganic  HAP  in  stream. 
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Note:  Summation  not  required  if  TCXZ 
emissions  are  being  estimated. 

Tm=Minute8/epi3ode. 

(3)  Emissions  from  vapor 
displacement  due  to  transfer  of  material 
into  or  out  of  a  vessel  shall  be  calculated 
using  Equation  4  of  this  subpart. 


^episode  ~ 

where: 


(yXvXP)(Mw^,) 

RT 


IEq.41 


Eepuodc=Emissions,  kg/episode. 
y=Saturated  mole  fraction  of  all  TOC  or 
organic  HAP  in  vapor  phase. 


V=Voltune  of  gas  displaced  from  the 
vessel,  m3. 

P=Pressure  in  vessel  vapor  space,  kPa. 
MWwavg=Weighted  average  molecular 
weight  of  TOC  or  organic  HAP  in 
vapor,  determined  in  accordance 
with  paragraph  (b}(4)(i)(D)  of  this 
section,  k^kmol. 

R=Ideal  gas  constant,  8.314  m3*kPa/ 
kmol*K. 

T=Temperature  of  vessel  vapor  space,  K. 

(4)  Emissions  caused  by  the  heating  of 
a  vessel  shall  be  calculated  using  the 
procedures  in  either  paragraphs  (b)(4)(i), 
(b)(4)(ii),  or  (b)(4)(iii)  of  this  section,  as 
appropriate. 


(i)  If  the  final  temperature  to  which 
the  vessel  contents  is  heated  is  lower 
than  50  K  below  the  boiling  point  of  the 
HAP  in  the  vessel,  then  emissions  shall 
be  calculated  using  the  equations  in 
paragraphs  (b)(4)(i)(A)  through 
(b)(4)(i)(D)  of  this  section. 

(A)  Emissions  caused  by  heating  of  a 
vessel  shall  be  calculated  using 
Equation  5  of  this  subpart.  The 
assumptions  made  for  this  calculation 
are  atmospheric  pressiue  of  760 
millimeters  of  mercury  (mm  Hg)  and  the 
displaced  gas  is  always  saturated  with 
volatile  organic  compounds  (VOC) 
vapor  in  equilibrium  with  the  liquid 
mixture. 


'episode 


EC’Jti  ■  I{P|) 


i=l 


T2 


10U25-£(Pi)^,  10U25-j;(P,), 


T2 


MA“XMW,avg)  [Eq.5] 


where: 

Eepisode^Rmissions,  kg/episode. 

(Pi)Tl,  (Pi)T2=Partiar  pressure  (kPa)  of 
TOC  or  each  organic  HAP  i  in  the 
vessel  headspace  at  initial  (Tl)  and 
final  (T2)  temperature. 
n^Number  of  organic  HAP  in  stream. 
Note:  Summation  not  required  if 
TOC  emissions  are  being  estimated. 
^  "sNumber  of  kilogram-moles  (kg- 
moles)  of  gas  displaced,  determined 
in  accordance  with  paragraph 
(b)(4)(i)(B)  of  this  section 
101.325=Constant,  kPa. 
MWw>vg=Weighted  average  molecular 
weight  of  TOC  or  organic  HAP  in 
vapor,  determined  in  accordance 
with  paragraph  (b)(4)(i)(D)  of  this 
section,  kg/kmol. 

(B)  The  moles  of  gas  displaced,  is 

calculated  using  Equation  6  of  this 
subpart. 


where: 

C=TOC  or  organic  HAP  component 


where: 

^  "=Number  of  kg-moles  of  gas 
displaced. 

Vf,=Volume  of  firee  space  in  the  vessel, 

m3. 

R=Ideal  gas  constant,  8.314  m3»kPa/ 
kmol’K. 

Pai=Initial  noncondensible  gas  pressiua 
in  the  vessel,  kPa. 

Pa2=Final  noncondensible  gas  pressure, 
kPa. 

T  i=Initial  temperature  of  vessel,  K. 
T2=Final  temperature  of  vessel,  K. 

(C)  The  initial  and  final  pressure  of 
the  noncondensible  g€is  in  the  vessel 
shall  be  calculated  using  Equation  7  of 
tl^s  subpart. 


n=Number  of  TOC  or  organic  HAP 
components  in  stream. 


Pa  =  101325-X(Pi)T  IE9-7] 

i>cl 

where: 

Pa=Initial  or  final  partial  pressure  of 
noncondensible  gas  in  the  vessel 
headspace,  kPa. 

101.325=Constant,  kPa. 

(Pi)T=Partial  pressure  of  TOC  or  each 
organic  HAP  i  in  the  vessel 
headspace,  kPa,  at  the  initial  or 
final  temperature  (Tl  or  T2). 
n=Number  of  organic  HAP  in  stream. 

Note:  Summation  not  required  if  TOC 
emissions  are  being  estimated. 

(D)  The  weighted  average  molecular 
wei^t  of  TOC  or  organic  HAP  in  the 
displaced  gas,  MWwavg,  shall  be 
calculated  using  Equation  8  of  this 
subpart. 


lEq.8] 


(ii)  If  the  vessel  contents  are  heated  to 
a  temperature  greater  than  50  K  below 
the  boiling  point,  then  emissions  from 


MWwavg  =• 


^(mass  of  C)j  (molecular  weight  of  C)j 

n 

^(mass  of  C)j 

is| 
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the  heating  of  a  vessel  shall  be 
calculated  as  the  sum  of  the  emissions 
calculated  in  accordance  with 
para^aphs  (b)(4)(ii)(A)  and  (b)(4)(ii)(B) 
of  this  section. 

(A)  For  the  interval  from  the  initial 
temperature  to  the  temperature  50  K 
below  the  boiling  point,  emissions  shall 
be  calculated  using  Equation  5  of  this 
subpart,  where  T2  is  the  temperature  50 
K  below  the  boiling  point. 

(B)  For  the  interval  from  the 
temperatiue  50  K  below  the  boiling 
point  to  the  final  temperature,  emissions 
shall  be  calculated  as  the  summation  of 
emissions  for  each  5  K  increment,  where 
the  emissions  for  each  increment  shall 
be  calculated  using  Equation  5  of  this 
subpart. 

(t)  If  the  final  temperature  of  the 
heatup  is  lower  than  5  K  below  the 
boiling  point,  the  final  temperature  for 
the  last  increment  shall  be  the  final 
temperature  for  the  heatup,  even  if  the 
last  increment  is  less  than  5  K. 

(2)  If  the  final  temperature  of  the 
heatup  is  higher  than  5  X  below  the 
boiling  point,  the  final  temperature  for 
the  last  increment  shall  be  the 
temperature  5  K  below  the  boiling  point, 
even  if  the  last  increment  is  less  than  5 
K. 

(3)  If  the  vessel  contents  are  heated  to 
the  boiling  point  and  the  vessel  is  not 
operating  with  a  condenser,  the  final 
temperatiue  for  the  final  increment  shall 
be  the  temperature  5  K  below  the 
boiling  point,  even  if  the  last  increment 
is  less  than  5  K. 

(iii)  If  the  vessel  is  operating  with  a 
condenser,  and  the  vessel  contents  are 
heated  to  the  boiling  point,  the  primary 
condenser,  as  specified  in  paragraph 
(a)(2)  of  this  section,  is  considered  part 
of  the  process.  Emissions  shall  be 
calculated  as  the  sum  of  emissions 
calculated  using  Equation  5  of  this 
subpart,  which  calculates  emissions  due 
to  heating  the  vessel  contents  to  the 
temperatiue  of  the  gas  existing  the 
condenser,  and  emissions  calculated 
using  Equation  4  of  this  subpart,  which 
calculates  emissions  due  to  the 


displacement  of  the  remaining  saturated 
noncondensible  gas  in  the  vessel.  The 
final  temperature  in  Equation  5  of  this 
subpart  shall  be  set  equal  to  the  exit  gas 
temperature  of  tlie  condenser.  Equation 
4  of  this  subpart  shall  be  used  as  written 
below  in  Equation  4a  of  this  subpart, 
using  free  space  volume,  and  T  is  set  ' 
equal  to  the  condenser  exit  gas 
temperature. 


^episode 

where: 


(yXv,.XP)(Mw.„,) 


RT 


lEq.4a] 


Fepisode=Eniissions,  kg/episode. 

y=Saturated  mole  fraction  of  all  TOC  or 
organic  HAP  in  vapor  phase. 

Vfs=Volume  of  the  free  space  in  the 
vessel,  m^. 

P=Pressure  in  vessel  vapor  space,  kPa. 

MWwavg=Weighted  average  molecular 
weight  of  TOC  or  organic  HAP  in 
vapor,  determined  in  accordance 
with  paragraph  (b)(4)(i)(D)  of  this 
section,  kg/kmol. 

R=Ideal  gas  constant,  8.314  m^'kPa/ 
kmol'K. 

T=Temperature  of  condenser  exit  stream,  K. 


(5)  The  owner  or  operator  may 
estimate  annual  emissions  for  a  batch 
emission  episode  by  direct 
measurement.  If  direct  measurement  is 
used,  the  owner  or  operator  shall  either 
perform  a  test  for  the  duration  of  a 
representative  batch  emission  episode 
or  perform  a  test  during  only  those 
periods  of  the  batch  emission  episode 
for  which  the  emission  rate  for  the 
entire  episode  can  be  determined  or  for 
which  the  emissions  are  greater  than  the 
average  emission  rate  of  die  batch 
emission  episode.  The  owner  or 
operator  choosing  either  of  these 
options  must  develop  an  emission 
profile  for  the  entire  batch  emission 
episode,  based  on  either  process 
knowledge  or  test  data  collected,  to 
demonstrate  that  test  periods  are 
representative.  Examples  of  information 
that  could  constitute  process  knowledge 
include  calculations  based  on  material 
balances  and  process  stoichiometry. 


Previous  test  results  may  be  used 
provided  the  results  are  still  relevant  to 
the  current  batch  process  vent 
conditions.  Performance  tests  shall 
follow  the  procedures  specified  in 
paragraphs  (b)(5)(i)  through  (b)(5)(iii)  of 
this  section.  The  procedures  in  either 
paragraph  (b)(5)(iv)  or  (b)(5)(v)  of  this 
section  shall  be  used  to  calculate  the 
emissions  per  batch  emission  episode. 

(i)  Method  1  or  lA,  40  CFR  part  60, 
appendix  A  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites 
if  the  flow  measuring  device  is  a  pitot 
tube.  No  traverse  is  necessary  when 
Method  2A  or  2D,  40  CFR  part  60, 
appendix  A  is  used  to  determine  gas 
stream  volumetric  flow  rate. 

(ii)  Gas  stream  volumetric  flow  rate 
and/or  average  flow  rate  shall  be 
determined  as  specified  in  paragraph  (e) 
of  this  section. 

(iii)  Method  18  or  Method  25A,  40 
CFR  part  60.  appendix  A.  shall  be  used 
to  determine  the  concentration  of  TOC 
or  organic  HAP,  as  appropriate. 
Alternatively,  any  other  method  or  data 
that  has  been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
appendix  A  of  this  part  may  be  used. 
The  use  of  Method  25A,  40  CFR  part  60, 
appendix  A  shall  comply  with 
para^aphs  (b)(5)(iii)(A)  and  (b)(5)  (iii)(B) 
of  this  section. 

(A)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volnme  of  the  emissions. 

(B)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(iv)  If  an  integrated  sample  is  taken 
over  the  entire  batch  emission  episode 
to  determine  TOC  or  average  total 
organic  HAP  concentration,  emissions 
shall  be  calculated  using  Equation  9  of 
this  subpart. 


^episode  “ 


>1 


iAFRK) 


.  [Eq.91 


where: 

Fepisode=Fniissions,  kg/episode. 
K=Constant,  2.494  x  10"*  (ppmv)~  i 
(gm-mole/scm)  (kg/'gm)  (min/hr), 
where  standard  temperature  is  20 
“C. 


Cj=Average  concentration  of  TOC  or 
sample  organic  HAP  component  j  of 
the  gas  stream,  dry  basis,  ppmv. 

Mj=Molecular  weight  of  TOC  or  sample 
organic  HAP  component  j  of  the  gas 
stream,  gm/gm-mole. 

AFR= Average  flow  rate  of  gas  stream, 
dry  basis,  semm. 


Th=Hours/episode., 

n=Number  of  organic  HAP  in  stream. 

Note:  Summation  not  required  if  TCXH 
emissions  are  being  estimated  using  a  TOC 
concentration  measured  using  Method  25A, 
40  CFR  part  60,  appendix  A. 
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(v)  If  grab  samples  are  taken  to 
determine  TOC  or  average  total  organic 
HAP  concentration,  emissions  shall  be 
calculated  according  to  paragraphs 

(b)(5)(v)(A)  and  (bK5)(v)(B)  of  this 
section. 

(A)  For  each  measurement  point,  the 
emission  rate  shall  be  calculated  using 
Equation  10  of  this  subpart. 

f  CjMj  FR  [Eq.l0] 

i=' 

where: 

Epoim=Fniission  rate  for  individual 
measurement  point,  kg/hr. 
K=Constant,  2.494  x  10-6  (ppmv)“ ' 
(gm-mole/scm)  (kg/gm)  (min/hr), 
where  standard  temperature  is  20 
“C 

C/=Concentration  of  TOC  or  sample 
organic  HAP  component  j  of  the  gas 
stream,  dry  basis,  ppmv. 
Mj=Molecular  weight  of  TOC  or  sample 
organic  HAP  component  j  of  the  gas 
stream,  gm/gm-mole. 

FR=Flow  rate  of  gas  stream  for  the 
measurement  point,  dry  basis, 
scnun. 

n=Number  of  organic  HAP  in  stream. 

Note:  Summation  not  required  if  TCX] 
emissions  are  being  estimated  using  a  TOC 
concentration  measured  using  Method  25A, 
40  CFR  part  60,  appendix  A. 

(B)  The  emissions  per  batch  emission 
episode  shall  be  calculated  using 
Equation  11  of  this  subpart. 

Li=«  n  J 

where: 

Eronocic=Rinissions,  kg/episode. 
DUR=Duration  of  the  batch  emission 
episode,  hr/episode. 

Ei=Emissions  for  measurement  point  i, 
kg/hr. 

n=Number  of  measurements. 

(6)  If  the  owner  or  operator  can 
demonstrate  that  the  methods  in 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section  are  not  appropriate  to  estimate 
emissions  for  a  batch  emissions  episode, 
the  owner  or  operator  may  use 
engineering  assessment  to  estimate 
emissions  as  specified  in  paragraphs 
(b)(6)(i)  and  (b)(6)(ii)  of  this  section.  All 
data,  assumptions,  and  procedures  used 
in  an  engineering  assessment  shall  be 
documented. 

(i)  Engineering  assessment  includes, 
but  is  not  limited  to,  the  following: 

(A)  Previous  test  results,  provided  the 
tests  are  representative  of  crirrent 
operating  practices; 


(B)  Bench-scale  or  pilot-scale  test  data 
representative  of  the  process  under 
representative  op^ting  conditions; 

(C)  Flow  rate,  TCXD  emission  rate,  or 
organic  HAP  emission  rate  specified  or 
implied  within  a  permit  limit  applicable 
to  the  batch  process  vent;  and 

(D)  Design  analysis  beised  on  accepted 
chemical  engineering  principles, 
measurable  process  parameters,  or 
physical  or  chemical  laws  or  properties. 
Examples  of  anal3rtical  methods  include, 
but  are  not  limited  to: 

(1)  Use  of  material  balances; 

(2)  Estimation  of  flow  rate  based  on 
physical  equipment  design  such  as 
pump  or  blower  edacities;  and 

(3)  Estimation  ofTOC  or  organic  HAP 
concentrations  based  on  saturation 
conditions. 

(ii)  The  emissions  estimation 
equations  in  paragraphs  (b)(1)  through 
(b)(4)  of  this  section  shall  be  considered 
inappropriate  for  estimating  emissions 
for  a  given  batch  emissions  episode  if 
one  or  more  of  the  criteria  in  paragraphs 
(b)(6)(ii)(A)  through  (b)(6)(ii)(B)  of  this 
section  are  met. 

(A)  Previous  test  data  are  available 
that  show  a  greater  than  20  percent 
discrepancy  between  the  test  value  and 
the  estimated  value. 

(B)  The  owner  or  operator  can 
demonstrate  to  the  Administrator  that 
the  emissions  estimation  equations  are 
not  appropriate  for  a  given  batch 
emissions  episode. 

(C)  Data  or  other  information 
supporting  a  finding  that  the  emissions 
estimation  equations  are  inappropriate 
as  specified  under  paragraph 
(b)(6)(ii)(A)  of  this  section  shall  be 
reported  in  the  Notification  of 
Compliance  Status,  as  reqmred  in 

§  63.1335(e)(5). 

(D)  Data  or  other  information 
supporting  a  finding  that  the  emissions 
estimation  equations  are  inappropriate 
as  specified  under  paragraph  (b)(6)(ii)(B) 
of  this  section  shall  be  reported  in  the 
Precompliance  Report,  as  required  in 

§  63.1335(e)(3). 

(7)  For  each  batch  process  vent,  the 
TOC  or  organic  HAP  emissions 
associated  with  a  single  batch  cycle 
shall  be  calculated  using  Equation  12  of 
this  subpart. 

[Eq.l2] 

i^l 

where: 

where: 

Ecycic=Eniissions  for  an  individual  batch 
cycle,  k^/batch  cycle 
Eepnode  ,=Emissions  from  batch  emission 
episode  i,  kg/episode 


n=Number  of  batch  emission  episodes 
for  the  batch  cycle 

(8)  Annual  TOC  or  orgemic  HAP 
emissions  from  a  batch  process  vent 
shall  be  calculated  using  Equation  13  of 
this  subpart. 

AE  =  t(Ni)(E,„„,)  [Eq.l3] 

i°l 

where: 

AE=Aimual  emissions  from  a  batch 
process  vent,  kg/yr. 

Ni=Number  of  type  i  batch  cycles 
performed  annually,  cycles/year 
Ecycici=Einissions  from  the  batch  process 
vent  associated  with  a  single  type  i 
batch  cycle,  as  determined  in 
paragraph  (b)(7)  of  this  section,  kg/ 
batch  cycle 

n=Number  of  different  types  of  batch 
cycles  that  cause  the  emission  of 
TOC  or  organic  HAP  from  the  batch 
process  vent 

(c)  (Reserved) 

(d)  Minimum  emission  level 
exemption.  A  batch  process  vent  with 
annual  emissions  less  than  11,800  kg/yr 
is  considered  a  Group  2  batch  process 
vent  and  the  owner  or  operator  of  said 
batch  process  vent  shall  comply  with 
the  requirements  in  §  63.1322  (f)  or  (g). 
The  ovmer  or  operator  of  said  batch 
process  vent  is  not  required  to  comply 
with  the  provisions  in  paragraphs  (e)  - 
through  (g)  of  this  section. 

(e)  Determination  of  average  flowrate. 
The  owner  or  operator  shall  determine 
the  average  flow  rate  for  each  batch 
emission  episode  in  accordance  with 
one  of  the  procedures  provided  in 
paragraphs  (e)(1)  through  (e)(2)  of  this 
section.  The  annual  average  flow  rate  for 
a  batch  process  vent  shall  be  calculated 
as  specified  in  paragraph  (e)(3)  of  this 
section. 

(1)  Determination  of  the  average  flow 
rate  for  a  batch  emission  episode,  by 
direct  measurement  shall  be  made  using 
the  procedures  specified  in  paragraphs 
(e)(l)(i)  through  (e)(l)(iii)  of  this  section. 

(i)  The  volumetric  flow  rate  for  a 
batch  emission  episode,  in  standard 
cubic  meters  per  minute  (semm)  at  20** 
C,  shall  be  determined  using  Method  2, 
2A,  2C,  or  2D,  40  CFR  part  60,  appendix 
A,  as  appropriate. 

(ii)  The  volumetric  flow  rate  of  a 
representative  batch  emission  episode 
shall  be  measured  every  15  minutes. 

(iii)  The  average  flow  rate  for  a  batch 
emission  episode  shall  be  calculated 
using  Equation  14  of  this  subpart. 
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Efr, 


[Eq-Mj 


where: 

AFRcpiKKie  =  Average  flow  rate  for  the 
batch  emission  episode,  scmm. 

FRi  =  Flow  rate  for  individual 
measiuement  i.  scmm. 
n  =  Number  of  flow  rate  measiuements 
taken  during  the  batch  emission 
episode. 

(2)  The  average  flow  rate  for  a  batch 
emission  episode  may  be  determined  by 
engineering  assessment,  as  defined  in 
paragraph  (h)(6)(i)  of  this  section.  All 
data,  assumptions,  and  procedures  used 
shall  be  documented. 

(3)  The  annual  average  flow  rate  for  a 
batch  process  vent  shall  be  calculated 
using  Equation  15  of  this  subpart. 

X{DUR|)(aFR 

epnode.i^ 

AFR=-i^l - ; - ^.15) 

i>t 

where: 

AFR  =  Annual  average  flow  rate  for  the 
batch  process  vent.  scmm. 

DtlRi  =  Duration  of  type  i  batch 

emission  episodes  annually,  hrs/yr. 
AFRepitode.  i  =  Average  flow  rate  for  type 
Ibatdr  emission  episode,  scmm. 
n  3  Number  of  types  of  batch  emission 
episodes  venting  from  the  batch 
process  vent. 

tf)  Determination  of  cutoff  flow  rate. 
For  each  batch  process  vent,  the  owner 


or  operator  shall  calculate  the  cutoff 
flow  rate  using  Equation  16  of  this 
subpart. 

CFR  =  (0.00437)  (AE)  -  51.6  (Eq.  16} 
where: 

CFR  =  Cutoff  flow  rate,  scnun. 

AE  =  Aimual  TOC  or  organic  HAP 
emissions,  as  determined  in 
paragraph  (b)(8)  of  this  section,  kg/ 
yr. 

(g)  Group  1/Group  2  status 
determination.  The  owner  or  operator 
shall  compare  the  cutoff  flow  rate, 
calculated  in  accordance  with  paragraph 
(f)  of  this  section,  with  the  annual 
average  flow  rate,  determined  in 
accordance  with  paragraph  fe)(4>  of  this 
section.  The  group  determination  status 
for  each  batch  process  vent  shall  be 
made  using  the  criteria  specified  in 
paragraphs  (g)(1)  and  (g)(2)  of  this 
section. 

(1)  If  the  cutoff  flow  rate  is  greater 
than  or  equal  to  the  annual  average  flow 
rate  of  the  stream,  the  batch  process 
vent  is  classified  as  a  Group  %  batch 
process  vent 

(2)  if  the  cutoff  flow  rate  is  less  than 
the  annual  average  flow  rate  of  the 
stream,  the  batch  process  vent  is 
classified  as  a  Group  2  batch  process 
vent. 

(h)  Determination  of  halogenation 
status.  To  determine  whether  a  batch 
process  vent  or  an  aggregate  batch  vent 
stream  is  halogenated,  the  annual  mass 
emission  rate  of  halogen  atoms 


contained  in  organic  compounds  shall 
be  calculated  using  the  procedures 
specified  in  paragraphs  (h)(l>  through 
(h)(3)  of  this  section. 

(1)  The  concentration  of  each  organic 
compound  containing  halogen  atoms 
(ppmv,  by  compound)  for  eaidt  hatch 
emission  episode  shall  be  determined 
based  on  any  one  of  the  following 
procedures: 

(i)  Process  knowledge  that  no 
halogens  or  hydrogen  halides  are 
present  in  the  process  may  be  used  to 
demonstrate  that  a  batch  emission 
episode  is  nonhalogenated.  Halogens  or 
hydrogen  halides  that  are 
imintentionally  introduced  into  the 
process  shall  not  be  considered  in 
making  a  finding  that  a  batch  emission 
episode  is  nonhalogenated. 

(ii)  Engineering  assessment  as 
discussed  in  paragraph  (b)(6)(i)  of  this 
section. 

(iii)  Concentration  of  organic 
compmmds  contmning  halogens  mid 
hydrogen  halides  as  measured  by 
Meth(^  26  or  26A,  40  Qrlt  peat  60. 
appendix  A. 

(iv)  Any  other  method  or  data  that  has 
been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
appendix  A  of  this  part. 

^)  The  annual  mass  emissions  of 
halogen  atoms  for  a  batch  process  vent 
shall  be  calculated  using  Equation  17  of 
this  subpart. 


^hatogen  ~ 


j=»  i» 


AFR  [Eq.  17} 


where:  '  * 

Ehaiom  =  Mass  of  halogen  atoms,  dry 
oasis,  kg/yr. 

K  =  Constant,  0.022  (ppmv)“ '  (kg-mole 
per  sem)  (minute/yr),  where 
standard  temperature  is  20X. 

AFR  3  Annual  average  flow  rate  of  the 
batch  process  vent,  determined 
according  to  paragraph  (e)  of  this 
section,  scmm. 

Mj.  i  3  Moleculeur  weight  of  halogen  atom 
i  in  compound  j,  kg/kg-mole. 

Lj.  i  3  Number  of  atoms  of  halogen  i  in 
compound  j. 

n  3  Number  of  halogenated  compounds 
j  in  the  batch  process  vent. 


m  3  Number  of  different  halogens  i  in 
each  compoimd  j  of  the  batch 
process  vent. 

CavKi  =  Average  annual  concentration  of 
halogenated  compomid  j  in  the 
batch  process  vent  as  determined  by 
using  Equation  18  of  this  subpart, 
dry  basis,  ppmv. 


DURi  3  Duration  of  type  i  batch 

emission  episodes  annually,  his/yr. 
Ci  3  Average  concentration  of 

halogenated  compound }  in  type  i 
batch  emission  episode,  ppmv. 
n  3  Number  of  types  of  batch  emission 
episodes  venting  fiom  the  batch 
process  vent. 

(3)  The  annual  mass  emissions  of 
halogen  atoms  for  an  aggregate  batch 
vent  stream  shall  be  the  sum  of  the 
annual  mass  emissions  of  halogen  atoms 
for  all  batch  process  vents  included  in 
the  aggregate  batch  vent  stream. 

(i)  Process  changes  affecting  Group  2 
batch  process  vents.  Whenever  process 
changes,  as  described  in  paragraph  (i)(l) 


I{DWiXCi) 

-  [Eqisl 

I(DUR,) 

isl 

where: 
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of  this  section,  are  made  that  affect  one 
or  more  (koup  2  batch  process  vents, 
the  owner  or  operator  snail  comply  with 
pai^mphs  (i)  (2)  and  (3)  of  this  section. 

(1)  Examples  of  process  changes 
indude,  but  are  not  limited  to,  changes 
in  production  capadty,  production  rate, 
feei^odc  type,  or  catalyst  type;  or 
whenevOT  there  is  repl^ment,  removal, 
or  modification  of  recovery  equipment 
considered  part  of  the  bat^  unit 
opwaticm  as  spedfied  in  paragraph 

(a)(2)  of  this  section.  An  increase  in  the 
anmial  number  of  batch  cydes  beyond 
die  batch  cyde  limitation  constitutes  a 
process  diange.  For  purposes  of  this 
paragraph  (i),  process  changes  do  not 
indude:  process  upsets;  unintentional, 
temporary  process  changes;  and  changes 
that  are  within  the  margin  of  variation 
on  which  the  original  group 
determination  was  bared. 

(2)  For  each  batch  process  vent 
a^cted  by  a  process  change,  the  owner 
or  operator  s^U  redetermine  the  group 
status  by  repeating  the  procedures 
spedfied  in  paragraphs  (b)  through  (g) 
of  this  section,  as  applicable; 
alternatively,  engineering  assessment,  as 
described  in  paragraph  (b)(6)(i)  of  this 
section,  can  used  to  determine  the 
efiects  of  the  process  chanre. 

(3)  Based  on  the  results  horn 
paragraph  (i)(2)  of  this  section,  owners 
or  operators  shall  comply  with  either 
paragraph  (i)(3)  (i),  (ii),  or  (iii)  of  this 
section. 

(i)  If  the  redetermination  described  in 
paragraph  (i)(2)  of  this  section  indicates 
that  a  G^up  2  batch  process  vent  has 
become  a  Group  1  batch  process  vent  as 
a  result  of  the  process  change,'the  owner 
or  operator  shdl  submit  a  report  as 
spedfied  in  §  63.1327(b)  and  shall 
comply  with  the  Group  1  provisions  in 
$63.1322  through  §  63.1327  in 
accordance  with  the  compliance 
schedule  described  in 

$  63.1335(e)(6)(iii)(D)(2). 

(ii)  If  the  r^etermination  described  in 
paragraph  (i)(2)  of  this  section  indicates 
that  a  Group  2  batch  process  vent  with 
aimual  emissions  less  than  the  level 
spedfied  in  paragraph  (d)  of  this 
section,  that  is  in  compliance  with 

§  63.1322(g),  now  has  annual  emissions 
greater  than  or  equal  to  the  level 
specified  in  paragraph  (d)  of  this  sedion 
but  remains  a  Group  2  batch  process 
vent,  the  owner  or  operator  shall  submit 
a  report  as  spedfied  in  §  63.1327(c)  and 
shall  comply  with  §  63.1322(f)  in 
accordance  with  the  compliance 
schedule  required  by 
§63.1335(e)(6)(iiiKD)(2). 

(iii)  If  the  redetermination  described 
in  paragraph  (i)(2)  of  this  section 
indicates  no  change  in  group  status  or 
no  change  in  the  relation  of  annual 


emissions  to  the  levels  spedfied  in 
paragraph  (d)  of  this  section,  the  owner 
or  operator  is  not  required  to  sulunit  a 
report,  as  described  in  $  63.1327(e). 

(j)  Process  changes  to  new  SAN 
affected  sources  using  a  batch  process. 
i^enever  process  chwges,  as  described 
in  paragraph  (j)(l)  of  this  section,  are 
made  to  a  new  affeded  source 
produdng  SAN  using  a  batch  process, 
the  owner  or  operator  shall  comply  with 
paragraphs  (|)  (2)  and  (3)  of  this  section. 

(1)  Examples  of  process  changes 
indude,  but  are  not  limited  to,  changes 
in  production  capadty,  production  rate, 
feedstock  type,  or  catalyst  type; 
replacement,  removal,  or  ad^tion  of 
recovery  equipment  considered  part  of  a 
batch  unit  operation,  as  specified  in 
paragraph  (a)(1)  of  this  section; 
replacement,  removal,  or  addition  of 
control  equipment  assodated  with  a 
continuous  or  batch  process  vent  or  an 
aggregate  batch  vent  stream.  For 
purposes  of  this  paragraph  (j)(l),  process 
changes  do  not  include  process  upsets 
or  uidntentional.  temporary  process 
chan^. 

(2)  The  owner  or  operator  shall 
redetermine  the  percent  emission 
reduction  achieved  using  the 
procedures  spedfied  in  §  63.1333(c).  If 
engineering  assessment,  as  described  in 
paragraph  (b)(6)(i)  of  this  section,  can 
demonstrate  that  the  process  change  did 
not  cause  the  percent  emission 
reduction  to  decrease,  it  may  be  used  in 
lieu  of  redetermining  the  percent 
reduction  using  the  procedures 
spedfied  in  §  63.1333(c). 

(3)  Where  the  redetermined  percent 
reduction  is  less  than  84  percent,  the 
owner  or  operator  shall  submit  a  report 
as  spedfied  in  §  63.1327(d)  and  shall 
comply  with  §  63.1322(a)(3)  and  all 
assodated  provisions  in  accordance 
with  the  compliance  schedule  described 
in  §63.1335(e)(6)(iii)(D)(2). 

$63.1324  Batch  process  vents— 
monitoring  provisions. 

(a)  General  requirements.  Each  owner 
or  operator  of  a  batch  process  vent  or 
aggregate  batch  vent  stream  that  uses  a 
control  device  to  comply  with  the 
requirements  in  §  63.1322(a)  or 
§  63.1322(b),  shall  install  the  monitoring 
equipment  spedfied  in  paragraph  (c)  of 
this  section. 

(1)  This  monitoring  equipment  shall 
be  in  operation  at  all  times  when  batch 
emission  episodes,  or  portions  thereof, 
that  the  owner  or  operator  has  selected 
to  control  are  vented  to  the  control 
device,  or  at  all  times  when  an  aggregate 
batch  vent  stream  is  vented  to  the 
control  device. 

(2)  The  owner  or  opierator  shall 
operate  control  devices  such  that 


monitored  parameters  remain  above  the 
minimum  level  or  below  the  maximum 
level,  as  appropriate,  established  as 
spedfied  in  paragraph  (f)  of  this  section. 

(b)  Continuous  process  vents.  Each 
owner  or  operator  of  a  continuous 
process  vent  that  uses  a  control  device 
or  recovery  device  to  comply  with  the 
requirements  in  §  63.1322(a)(3)  shall 
comply  writh  the  applicable 
requirements  of  §  63.1315(a)  as  spedfied 
in  §  63.1321(b). 

[c]  Batch  process  vent  and  aggregate 
batch  vent  stream  monitoring 
parameters.  The  monitoring  equipment 
spedfied  in  paragraphs  (c)(1)  uirough 
(c)(8)  of  this  section  shall  be  install^  as 
spedfied  in  paragraph  (a)  of  this 
section.  The  parameters  to  be  monitored 
are  specified  in  Table  7  of  this  subpart. 

(1)  Where  an  incinerator  is  used,  a 
temperature  monitoring  device 
equipped  with  a  continuous  recorder  is 
required. 

(1)  Where  an  incinerator  other  than  a 
catalytic  indnerator  is  used,  the 
temperature  monitoring  device  shall  be 
installed  in  the  firebox  or  in  the 
dudwork  immediately  downstream  of 
the  firebox  in  a  position  before  any 
substantial  heat  exchange  occurs. 

(ii)  Where  a  catalytic  indnerator  is 
used,  temperature  monitoring  devices 
shall  be  installed  in  the  gas  stream 
immediately  before  and  after  the 
catalyst  bed. 

(2)  Where  a  flare  is  used,  a  device 
(including  but  not  limited  to  a 
thermocouple,  ultra-violet  beam  sensor, 
or  infrared  sensor)  capable  of 
continuously  detecting  the  presence  of  a 
pilot  flame  is  required. 

(3)  Where  a  boiler  or  process  heater  of 
less  than  44  megawatts  design  heat 
input  capacity  is  used,  a  temperature 
monitoring  device  in  the  firebox 
equipped  with  a  continuous  recorder  is 
requii^.  Any  boiler  or  process  heater  in 
which  all  batch  process  vents  or 
aggregate  batch  vent  streams  are 
introduced  with  the  primary  fuel  or  are 
used  as  the  primary  fuel  is  exempt  firom 
this  requirement. 

(4)  Where  a  scrubber  is  used  with  an 
incinerator,  boiler,  or  process  heater  in 
concert  with  the  combustion  of 
halogenated  batch  process  vents  or 
halogenated  aggregate  batch  vent 
streams,  the  following  monitoring 
equipment  is  required  for  the  scrubber. 

(i)  A  pH  monitoring  device  equipped 
with  a  continuous  recorder  to  monitor 
the  pH  of  the  scrubber  effluent. 

(ii)  A  flow  meter  equipped  with  a 
continuous  recorder  shall  be  located  at 
the  scrubber  influent  to  monitor  the 
scrubber  liquid  flow  rate. 

(5)  Where  an  absorber  is  used,  a 
scrubbing  liquid  temperature 
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monitoring  device  and  a  specific  gravity 
monitoring  device  are  required,  each 
equipped  with  a  continuous  recorder. 

(6)  Where  a  condenser  is  used,  a 
condenser  exit  temperature  (product 
side)  monitoring  device  equipped  with 
a  continuous  recorder  is  required. 

(7)  Where  a  carbon  adsorW  is  used, 
an  integrating  regeneration  stream  flow 
monitoring  device-having  an  accuracy  of 
±10  percent,  capable  of  recording  the 
total  regeneration  stream  mass  flow  for 
'each  regeneration  cycle;  and  a  carbon 
bed  temperature  monitoring  device, 
capable  of  recording  the  carbon  bed 
temperature  after  each  regeneration  and 
within  15  minutes  of  completing  any 
cooling  cycle  are  required. 

(8)  As  an  alternate  to  paragraphs  (c)(5) 
through  (c)(7)  of  this  section,  the  owner 
or  operator  may  install  an  organic 
monitoring  device  equipped  with  a 
continuous  recorder. 

(d)  Alternative  monitoring 
parameters.  An  owner  or  operator  of  a 
batch  process  vent  or  aggregate  batch 
vent  stream  may  request  approval  to 
monitor  parameters  other  than  those 
required  by  paragraph  (c)  of  this  section. 
The  request  shall  be  submitted 
according  to  the  procedures  specified  in 
§  63.1335(f).  Approval  shall  be 
requested  if  the  owner  or  operator: 

(1)  Uses  a  control  device  other  than 
those  included  in  paragraph  (c)  of  this 
section;  or 

(2)  Uses  one  of  the  ccfhtrol  devices 
included  in  paragraph  (c)  of  this  section, 
but  seeks  to  monitor  a  parameter  other 
than  those  specified  in  Table  7  of  this 
suhpart  and  paragraph  (c)  of  this 
section. 

(e)  Monitoring  of  bypass  lines.  Owners 
or  operators  of  a  bat(±  process  vent  or 
aggregate  batch  vent  stream  using  a  vent 
system  that  contains  bypass  lines  that 
could  divert  emissions  away  fi*om  a 
control  device  used  to  comply  with 

§  63.1322(a)  or  §  63.1322(b)  shall 
comply  with  either  paragraph  (d)(1), 
(d)(2),  or  (d)(3)  of  this  section. 
Equipment  such  as  low  leg  drains,  high 
point  bleeds,  analyzer  vents,  open- 
ended  valves  or  lines,  and  pressure 
relief  valves  needed  for  safety  purposes 
are  not  subject  to  this  paragraph  (e). 

(1)  Properly  install,  maintain,  and 
operate  a  flow  indicator  that  takes  a 
reading  at  least  once  every  15  minutes. 
Records  shall  be  generated  as  specified 
in  §  63.1326(e)(3).  The  flow  indicator 
shall  be  installed  at  the  entrance  to  any 
bypass  line  that  could  divert  emissions 
away  from  the  control  device  and  to  the 
atmosphere;  or 

(2)  Secure  the  bypass  line  valve  in  the 
non-diverting  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  A 
visual  inspection  of  the  seal  or  closure 


mechanism  shall  be  performed  at  least 
once  every  month  to  ensure  that  the 
valve  is  maintained  in  the  non-diverting 
position  and  emissions  are  not  diverted 
through  the  bypass  line.  Records  shall 
be  generated  as  specified  in 
§  63.1326(e)(4). 

(3)  Continuously  monitor  the  bypass 
line  valve  position  using  computer 
monitoring  and  record  any  periods 
when  the  position  of  the  bypass  line 
valve  has  changed  as  specified  in 
§  63.1326(e)(4). 

(f)  Establishment  of  parameter 
monitoring  levels.  Parameter  monitoring 
levels  for  batch  process  vents  and 
aggregate  batch  vent  streams  shall  be 
established  as  specified  in  paragraphs 
(f)(1)  through  (f)(3)  of  this  section.  For 
continuous  process  vents  complying 
with  §  63.1322(a)(3).  parameter 
monitoring  levels  shall  be  established  as 
specified  in  §  63.1315(a),  except  as 
specified  in  paragraph  (f)(4)  of  this 
section. 

(1)  For  each  parameter  monitored 
under  paragraph  (c)  of  this  section,  the 
owner  or  operator  shall  establish  a  level, 
defined  as  either  a  maximum  or 
minimum  operating  parameter  as 
denoted  in  Table  R  of  tliis  subpart,  that 
indicates  proper  operation  of  the  control 
device.  The  level  shall  be  established  in 
accordance  with  the  procedures 
specified  in  §63.1334. 

(1)  For  bat(^  process  vents  using  a 
control  device  to  comply  with 

§  63.1322(a)(2),  the  established  level 
shall  reflect  the  control  efficiency 
established  as  part  of  the  initial 
compliance  demonstration  specified  in 
§  63.1325(c)(2). 

(ii)  For  aggregate  batch  vent  streams 
using  a  control  device  to  comply  with 
§  63.1322(b)(2),  the  established  level 
shall  reflect  the  control  efficiency 
requirement  specified  in  §  63.1322(b)(2). 

(iii)  For  bat^  process  vents  and 
aggregate  batch  vent  streams  using  a 
control  device  to  comply  with 

§  63.1322(a)(3),  the  established  level 
shall  reflect  the  control  efficiency 
established  as  part  of  the  initial 
compliance  demonstration  specified  in 
§63.1325(0(4). 

(2)  The  established  level,  along  with 
supporting  documentation,  shall  be 
submitted  in  the  Notification  of 
Compliance  Status  or  the  operating 
permit  application  as  required  in 

§  63.1335(e)(5)  or  §  63.1335(e)(8), 
respectively. 

(3)  The  operating  day  shall  be  defined 
as  part  of  establishing  the  parameter 
monitoring  level  and  shall  be  submitted 
with  the  information  in  paragraph  (0(2) 
of  this  section.  The  definition  of 
operating  day  shall  specify  the  times  at 
which  an  operating  day  b^ns  and 


ends.  The  operating  day  shall  not 
exceed  24  hours. 

(4)  For  continuous  process  vents 
using  a  control  or  recovery  device  to 
comply  with  §  63.1322(a)(3),  the 
established  level  shall  reflect  the  control 
efficiency  established  as  part  of  the 
initial  compliance  demonstration 
specified  in  §63.1325(0(4). 

§  63.1325  Batch  process  vents— 
performance  test  methods  and  procedures 
to  determine  compliance. 

(a)  Use  of  a  flare.  When  a  flare  is  used 
to  comply  with  §§  63.1322  (a)(1),  (a)(3), 
(b)(1),  or  (b)(3),  the  owner  or  operator 
shall  comply  with  the  Hare  provisions 
in  §  63.11(b). 

(b)  Exceptions  to  performance  tests. 

An  owner  or  operator  is  not  required  to 
conduct  a  performance  test  when  a 
control  device  specified  in  paragraphs 
(b)(1)  through  (b)(5)  of  this  section  is 
used  to  comply  with  §  63.1322  (a)(2)  or 
(a)(3).  Further,  if  a  performance  test 
meeting  the  conditions  specified  in 
paragraph  (b)(6)  of  this  section  has  been 
conducted  by  the  owner  or  operator,  the 
results  of  said  performance  test  maybe 
submitted  and  a  performance  test,  as 
required  by  this  section,  is  not  required. 

(1)  A  boiler  or  process  heater  with  a 
design  heat  input  capacity  of  44 
megawatts  or  greater. 

~(2)  A  boiler  or  process  heater  where 
the  vent  stream  is  introduced  with  the 
primary  fuel  or  is  used  as  the  primary 
fuel. 

(3)  A  control  device  for  which  a 
performance  test  was  conducted  for 
determining  compliance  with  a  New 
Source  Performance  Standard  (NSPS) 
and  the  test  was  conducted  using  the 
same  procedures  specified  in  this 
section  and  no  process  changes  have 
been  made  since  the  test.  Recovery 
devices  used  for  controlling  emissions 
from  continuous  process  vents 
compljring  with  §  63.1322(a)(3)  are  also 
eligible  for  the  exemption  described  in 
this  paragraph  (b)(3). 

(4)  A  boiler  or  process  heater  burning 
hazardous  waste  for  which  the  owner  or 
operator: 

(i)  Has  been  issued  a  final  permit 
under  40  CFR  part  270  and  complies 
with  the  requirements  of  40  CFR  part 
266,  subpart  H;  or 

(ii)  Has  certified  compliance  with  the 
interim  status  requirements  of  40  CFR 
part  266,  subpart  H. 

(5)  An  incinerator  burning  hazardous 
waste  for  which  the  owner  or  operator 
complies  with  the  requirements  of  40 
CFR  part  264,  subpart  O. 

(6)  Performance  tests  done  for  other 
subparts  in  40  CFR  part  60  or  part  63 
where  total  organic  HAP  or  TOC  was 
measured,  provided  the  owner  or 


48252  Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Rules  and  Regulations 


operator  can  demonstrate  that  operating 
conditions  for  the  process  and  control 
device  during  the  performance  test  are 
representative  of  current  operating 
conditions. 

(c)  Batch  process  vent  testing  and 
procedures  for  compliance  with 
§  63.1322(a)(2).  Except  as  provided  in 
paragraph  (b)  of  this  section,  an  owner 
or  operator  using  a  control  device  to 
comply  with  §  63.1322(a)(2)  shall 
conduct  a  performance  test  using  the 
procedures  specified  in  paragraph  (c)(1) 
of  this  section  in  order  to  detennine  the 
control  efficiency  of  the  control  device. 
An  owner  or  operator  shall  determine 
the  percent  reduction  for  the  batch  cycle 
using  the  control  efficiency  of  the 
control  device  as  specified  in 
paragraphs  (c)(2)(i)  through  (c)(2)(iii)  of 
this  section  and  the  proc^ures 
specified  in  paragraph  (c)(2)  of  this 
section.  Compliance  may  be  based  on 
either  total  organic  HAP  or  TOC.  For 
purposes  of  this  paragraph  (c)  and  all 
paragraphs  that  are  part  of  this 
paragraph  (c),  the  term  “batch  emission 
epis^e”  shall  have  the  meaning 
“period  of  the  batch  emission  episode 
selected  for  control,”  which  may  be  the 
entire  batch  emission  episode  or  may 
only  be  a  portion  of  the  batch  emission 
episode. 

(1)  Performance  tests  shall  be 
conducted  as  specified  in  paragraphs 
(c)(l)(i)  through  (c)(l)(v)  of  this  section. 

(i)  Except  as  specified  in  paragraph 
(c)(l)(i)(A)  of  this  section,  a  test  shall  be 
performed  for  the  entire  period  of  each 
batch  emission  episode  in  the  batch 
cycle  that  the  owner  or  operator  selects 
to  control  as  part  of  achieving  the 
required  90  percent  emission  reduction 
for  the  batch  cycle  specified  in 
§  63.1322(a)(2).  Only  one  test  is  required 
for  each  batch  emission  episode  selected 
by  the  owner  or  operator  for  control. 

The  owner  or  operator  shall  follow  the 


procedures  listed  in  paragraphs 
(c)(l)(i)(B)  through  (c)(l)(i)(D)  of  this 
section. 

(A)  Alternatively,  an  owner  or 
operator  may  choose  to  test  only  those 
periods  of  the  batch  emission  episode 
during  which  the  emission  rate  for  the 
entire  episode  can  be  determined  or 
during  which  the  emissions  are  greater 
than  the  average  emission  rate  of  the 
batch  emission  episode.  The  owner  or 
operator  choosing  either  of  these 
options  must  develop  an  emission 
profile  for  the  entire  batch  emission 
episode,  based  on  either  process 
knowledge  or  test  data  collected,  to 
demonstrate  that  test  periods  are 
representative.  Examples  of  information 
that  could  constitute  process  knowledge 
include  calculations  based  on  material 
balances  and  process  stoichiometry. 
Previous  test  results  may  be  used 
provided  the  results  are  still  relevant  to 
the  current  batch  process  vent 
conditions. 

(B)  Method  1  or  lA,  40  CFR  part  60, 
appendix  A,  as  appropriate,  shall  be 
used  for  selection  of  the  sampling  sites 
if  the  flow  measuring  device  is  a  pitot 
tube.  No  traverse  is  necessary  when 
Method  2A  or  2D,  40  CFR  part  60, 
appendix  A  is  used  to  determine  gas 
stream  volumetric  flow  rate.  Inlet 
sampling  sites  shall  be  located  as 
specified  in  paragraphs  (c)(l)(i)(B)(t) 
and  (c)(l)(i)(B)(2)  of  this  section.  Outlet 
sampling  sites  shall  be  located  at  the 
outlet  of  the  control  device  prior  to 
release  to  the  atmosphere. 

(1)  The  control  device  inlet  sampling 
site  shall  be  located  at  the  exit  from  the 
batch  unit  operation  before  any  control 
device.  §  63.1323(a)(2)  describes  those 
recovery  devices  considered  part  of  the 
unit  operation.  Inlet  sampling  sites 
would  be  after  these  specified  recovery 
devices. 


^episode.inlet 
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where: 

RepiKHie  =  Inlet  or  outlet  emissions,  kg/ 
episode. 

K  =  Constant,  2.494  x  10 (ppmv)"^ ' 
(gm-mole/scm)  (kg/gm)  (min/hr). 


where  standard  temperature  is 
20“C. 

Cj  =  Average  inlet  or  outlet 

concentration  of  TCX2  or  sample 
component  j  of  tlie  gas  stream  for 


(2)  If  a  batch  process  vent  is 
introduced  with  the  combustion  air  or 
as  a  secondary  fuel  into  a  boiler  or 
process  heater  with  a  design  capacity 
less  than  44  megawatts,  selection  of  the 
location  of  the  inlet  sampling  sites  shall 
ensure  the  measurement  of  total  organic 
HAP  or  TOC  (minus  methane  and 
ethane)  concentrations  in  all  batch 
process  vents  and  primary  and 
secondary  fuels  introduced  into  the 
boiler  or  process  heater. 

(C)  Gas  stream  volumetric  flow  rate 
and/or  average  flow  rate  shall  be 
determined  as  specified  in  §  63.1323(e). 

(D)  Method  18  or  Method  25A,  40 
CFR  part  60,  appendix  A  shall  be  used 
to  determine  the  concentration  of 
organic  HAP  or  TOC,  as  appropriate. 
Alternatively,  any  other  method  or  data 
that  has  been  validated  according  to  the 
applicable  procedures  in  Method  301  of 
appendix  A  of  this  part  may  be  used. 
The  use  of  Method  25A,  40  CFR  part  60, 
appendix  A  shall  comply  with 
paragraphs  (c)(l)(i)(D)(l)  and 
(c)(l)(i)(D)(2)  of  this  section. 

(1)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60.  appendix  A  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(2)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(ii)  If  an  integrated  sample  is  taken 
over  the  entire  test  period  to  determine 
TOC  or  average  total  organic  HAP 
concentration,  emissions  per  batch 
emission  episode  shall  be  calculated 
using  Equations  19  and  20  of  this 
subpart. 


[Eq.l9] 


[Eq.20] 


the  batch  emission  episode,  dry 
basis,  ppmv. 

Mj  =  Molecular  weight  of  TOC  or 
sample  component  j  of  the  gas 
stream,  gm/gm-mole. 
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AFR  =  Average  inlet  or  outlet  flow  rate 
of  gas  stream  for  the  batch  emission 
episode,  dry  basis,  scmm. 

Th  =  Hours/episode 
n  =  Number  of  organic  HAP  in  stream. 


Note:  Summation  not  required  if  TOC 
emissions  are  being  estimated  using  a  TOC 
concentration  measiued  using  Method  25A, 
40  CFR  part  60,  appendix  A. 

(iii)  If  grab  samples  are  taken  to 
determine  TOC  or  total  organic  HAP 


concentration,  emissions  shall  be 
calculated  according  to  paragraphs 
(c)(l)(iii)  (A)  and  (B)  of  fliis  section. 

(A)  For  each  measurement  point,  the 
emission  rates  shall  be  calculated  using 
Equations  21  and  22  of  this  subpart. 


.H 
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where: 

Epoim  =  Inlet  or  outlet  emission  rate  for 
the  measurement  point,  kg/hr. 

K  =  Constant,  2.494  x  10~*  (ppmv)“> 
(gm-mole/scm)  (kg/gm)  (min/^), 
where  standard  temperature  is 
20“C. 


Cj  =  Inlet  or  outlet  concentration  of  TCX2 
or  sample  organic  HAP  component 
j  of  the  gas  stream,  drybasis,  ppmv. 

Mj  *  Molecular  weight  of  TOC  or 

sample  organic  HAP  component  j  of 
the  gas  stream,  gm/gm-mole. 

FR  =  Inlet  or  outlet  flow  rate  of  gas 
stream  for  the  measurement  point, 
dry  basis,  scmm. 
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n  =  Number  of  organic  HAP  in  stream. 

Note:  Summation  not  required  if  TOC 
emissions  are  being  estimated  using  a  TOC 
concentration  measured  using  Method  25A. 
40  CFR  part  60,  appendix  A. 

(B)  The  emissions  per  batch  emission 
episode  shall  be  calculated  using 
Equations  23  and  24  of  this  subpart. 


(Eq.23) 
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[Eq.24] 


where: 

Eepbode  =  Inlet  or  outlet  emissions,  kg/ 
episode. 


DUR  =  Duration  of  the  batch  emission 
episode,  hr/episode. 

Epoim.  i  =  Inlet  or  outlet  emissions  for 
meastuement  point  i.  kg/hr. 


n  =  Number  of  measurements. 

(iv)  The  control  efflciency  for  the 
control  device  shall  be  calculated  using 
Equation  25  of  this  subpart. 


SB 

inlet.i-  IB 

omlet.i 

R  =  i=l - - (100)  [Eq.25] 
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where: 

R  =  Control  efficiency  of  control  device, 
percent. 

Einiet  =  Mass  rate  of  TOC  or  total  organic 
HAP  for  batch  emission  episode  i  at 
the  inlet  to  the  control  device  as 
calculated  imder  paragraph  (c)(l)(ii) 
or  (cKlKiii)  of  this  section,  kg^. 


Eouuet  =  Mass  rate  of  TOC  or  total  organic 
HAP  for  batch  emission  episode  i  at 
the  outlet  of  the  control  device,  as 
calculated  under  paragraph  (c)(l)(ii) 
or  (c)(l)(iii)  of  this  section,  kg^. 
n  =  Number  of  batch  emis^on  episodes 
in  the  batch  cycle  selected  to  be 
controlled. 


(v)  If  the  batch  process  vent  entering 
a  boiler  or  process  heater  with  a  design 
capacity  less  than  44  megawatts  is 
introduced  with  the  combustion  air  or 
as  a  secondary  fuel,  the  weight-percent 
reduction  of  total  organic  HAP  or  TCX] 
across  the  device  shall  be  determined  by 
comparing  the  TOC  or  total  organic  HAP 
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in  all  combusted  batch  process  vents 
and  primary  and  secondary  fuels  with 
the  TOC  or  total  organic  HAP  exiting  the 
combustion  device,  respectively.  . 

(2)  The  percent  reduction  for  the 
batch  cycle  shall  be  determined  using 


Equation  26  of  this  subpart  and  the 
control  device  efficiencies  specified  in 
paragraphs  (c)(2Ki)  through  (c)(2)(iii)  of 
this  section.  All  information  used  to 
calculate  the  batch  cycle  percent 
reduction,  including  a  definition  of  the 


batch  cycle  identifying  all  batch 
emission  episodes,  must  be  recorded  as 
specified  in  §  63.1326(b)(2).  This 
information  shall  include  identification 
of  those  batch  emission  episodes,  or 
portions  thereof,  selected  for  control. 


inlet  .con 

PR  =  ^ - - - isl - (100) 

S^unc  inlet  .con 

i=l  iat 


[Eq.26] 


where: 

PR  =  Percent  reduction 
Eunc  =  Mass  rate  of  TOC  or  total  organic 
HAP  for  uncontrolled  batch 
emission  episode  i,  kg/hr. 

EiniciAXjn  =*  Mass  rate  of  TOC  or  total 
organic  HAP  for  controlled  batch 
emission  episode  i  at  the  inlet  to  the 
control  device,  kg/hr. 

R  =  Control  efficiency  of  control  device 
as  specified  in  paragraphs  (c)(2)  (i) 
through  (c)  (2)(iii)  of  this  section, 
n  =  Number  of  uncontrolled  batch 

emission  episodes,  controlled  batch 
emission  episodes,  and  control 
devices.  The  value  of  n  is  not 
necessarily  the  same  for  these  three 
items 

(i)  If  a  performance  test  is  required  by 
paragraph  (c)  of  this  section,  the  control 
efficiency  of  the  control  device  shall  be 
as  determined  in  paragraph  (c)(l)(iv)  of 
this  section. 

(ii)  If  a  performance  test  is  not 
required  %  paragraph  (c)  of  this  section 
for  a  combustion  control  device,  as 
specified  in  paragraph  (b)  of  this 
section,  the  control  efficiency  shall  be 
98  percent.  The  control  efficiency  for  a 
flare  shall  be  98  percent. 

(iii)  If  a  performance  test  is  not 
required  by  paragraph  (c)  of  this  section 
for  a  noncombustion  control  device,  the 
control  efficiency  shall  be  determined 
by  the  owner  or  operator  based  on 
engineering  assessment. 

(d)  Batch  process  vent  and  aggregate 
batch  vent  stream  testing  for  compliance 
with  §  63.1322(c)  [halogenated  emission 
streams].  An  owner  or  operator 
controlling  halogenated  emissions  in 
compliance  with  §  63.1322(c)  shall 
conduct  a  performance  test  to  determine 
compliance  with  the  control  efficiency 
specified  in  §  63.1322(c)(1)  or  the 
emission  limit  specified  in  * 

§  63.1322(c)(2)  for  hydrogen  halides  and 
halogens. 

(1)  Sampling  sites  shall  be  located  at 
the  inlet  and  outlet  of  the  scrubber  or 
other  control  device  used  to  reduce 
halogen  emissions  in  complying  with 


§  63.1322(c)(1)  or  at  the  outlet  of  the 
control  device  used  to  reduce  halogen 
emissions  in  complying  with 
§  63.1322(c)(2). 

(2)  The  mass  emissions  of  each 
hydrogen  halide  and  halogen  compound 
for  the  batch  cycle  or  aggregate  batch 
vent  stream  shall  be  calculated  from  the 
measured  concentrations  and  the  gas 
stream  flow  rate(s)  determined  by  the 
procedures  specified  in  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  this  section 
except  as  specified  in  paragraph  (d)(5) 
of  this  section. 

(i)  Method  26  or  Method  26A,  40  CFR 
pent  60,  appendix  A,  shall  be  used  to 
determine  the  concentration,  in  Mg  per 
dry  scm,  of  total  hydrogen  halides  and 
halogens  present  in  the  emissions 
stream. 

(ii)  Gas  stream  volumetric  flow  rate 
and/or  average  flow  rate  shall  be 
determined  as  specified  in  §  63.1323(e). 

(3)  To  determine  compliance  with  the 
percent  reduction  specified  in 

§  63.1322(c)(1),  the  mass  emissions  for 
any  hydrogen  halides  and  halogens 
present  at  the  inlet  of  the  scrubber  or 
other  control  device  shall  be  summed 
together.  The  mass  emissions  of  any 
hydrogen  halides  or  halogens  present  at 
the  outlet  of  the  scrubber  or  other 
control  device  shall  be  summed 
together.  Percent  reduction  shall  be 
determined  by  subtracting  the  outlet 
mass  emissions  from  the  inlet  mass 
emissions  and  then  dividing  the  result 
by  the  inlet  mass  emissions. 

(4)  To  determine  compliance  with  the 
emission  limit  specified  in 

§  63.1322(c)(2),  the  annual  mass 
emissions  for  any  hydrogen  halides  and 
halogens  present  at  the  outlet  of  the 
control  device  and  prior  to  any 
combustion  device  shall  be  summed 
together  and  compared  to  the  emission 
limit  specified  in  §  63.1322(c)(2). 

(5)  The  owner  or  operator  may  use 
any  other  method  to  demonstrate 
compliance  if  the  method  or  data  has 
been  validated  according  to  the 
applicable  procedures  of  Method  301  of 
appendix  A  of  this  part. 


(e)  Aggregate  batch  vent  stream 
testing  for  compliance  with  §  63.1322 
(b)(2)  or  (b)(3).  Owners  or  operators  of 
aggregate  batch  vent  streams  complying 
with  §63.1322  (b)(2)  or  (b)(3)  shall 
conduct  a  performance  test  using  the 
performance  testing  procedures  for 
continuous  process  vents  in  §  63.116(c). 
For  the  purposes  of  this  subpart,  when 
the  provisions  of  §  63.116(c)  specify  that 
Method  18,  40  CFR  part  60,  appendix  A, 
shall  be  used.  Method  18  or  Method 
25A,  40  CFR  part  60,  appendix  A,  may 
be  used.  The  use  of  Method  25A,  40 
CFR  part  60,  appendix  A,  shall  comply 
with  paragraphs  (e)(1)  and  (e)(2)  of  this 
section. 

(1)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A,  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(2)  The  use  of  Method  25  A,  40  CFR 
part  60,  appendix  A,  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  fi'om  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(f)  Compliance  with  §  63.1322(a)(3) 
[new  SAN  batch  affected  sources). 
Except  as  provided  in  paragraph  (b)  of 
this  section,  an  owner  or  operator  using 
a  control  or  recovery  device  to  comply 
with  the  percent  reduction  requirement 
in  §  63.1322(a)(3)  shall  conduct 
performance  tests  as  specified  in  either 
paragraph  (f)(1),  (f)(2),  or  (f)(3)  of  this 
section,  as  applicable.  Compliance  with 
§  63.1322(a)(3)  shall.be  determined  as 
specified  in  paragraph  (f)(4)  of  this 
section. 

(1)  For  batch  process  vents, 
performance  tests  shall  be  conducted 
using  the  procedures  specified  in 
paragraph  (c)  of  this  section,  except  that 
the  owner  or  operator  is  not  required  to 
determine  the  percent  reduction  for  the 
batch  cycle  as  specified  in  paragraph 
(c)(2)  of  this  section. 

(2)  For  continuous  process  vents, 
performance  tests  shall  be  conducted  as 
required  by  the  applicable  requirements 
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of  §  63.1315(a)  as  specified  in 
§  63.1321(b). 

(3)  For  aggregate  batch  vent  streams, 
performance  tests  shall  be  conducted  as 
specified  in  paragraph  (e)  of  tliis 
section. 

(4)  Compliance  with  the  percent 
reduction  requirement  of  §  63.1322(a)(3) 
shall  be  demonstrated  using  the 
procedures  specified  in  §  63.1333(c)  and 
the  control  device  efficiencies  specified 
in  either  paragraph  (f)(4)(i)  or  (f)(4)(ii)  of 
this  section.  Emissions  for  uncontrolled 
continuous  process  vents  and  aggregate 
batch  vent  streams  shall  be  determined 
based  on  the  direct  measurement 
procedures  specified  in  paragraph  (f)(2) 
and  (f)(3)  of  this  section,  respectively,  or 
based  on  engineering  assessment,  as 
s^cified  in  §  63.1323(b)(6)(i).  At  the 
discretion  of  the  owner  or  operator, 
emissions  for  uncontrolled  l^tch 
process  vents  shall  be  determined  based 
on  any  of  the  procedures  in 

§  63.1323(b). 

(i)  For  noncombustion  devices,  the 
control  efficiency  shall  be  as  determined 
by  the  performance  test  required  by 
paragraph  (f)(1),  (f)(2),  or  (fi(3)  of  this 
section.  Alternatively,  if  a  performance 
test  is  not  required  by  paragraph  (c)  of 
this  section,  the  control  efficiency  shall 
be  determined  by  the  owner  or  operator 
based  on  engineering  assessment. 

(ii)  For  combustion  devices,  the 
control  efficiency  shall  be  as  determined 
by  the  performance  test  required  by 
paragraph  (f)(1),  (f)(2),  or  (fi(3)  of  this 
section.  Alternatively,  if  a  performance 
test  is  not  required,  the  control 
efficiency  shall  be  98  percent.  The 
control  efficiency  for  a  flare  shall  be  98 
percent. 

(g)  Batch  cycle  limitation.  The  batch 
cycle  limitation  required  by  §63.1322  (f) 
and  (g)  shall  be  established  as  specified 
in  paragraph  (g)(1)  of  this  section  and 
shall  include  the  elements  specified  in 
paragraph  (g)(2)  of  this  section. 

(1)  The  batch  cycle  limitation  shall  be 
determined  by  the  owner  or  operator 
such  that  annual  emissions  for  the  batch 
process  vent  remain  less  than  the  level 
specified  in  §  63.1323(d)  when 
complying  with  §  63.1322(g). 
Alternatively,  when  complying  with 
§  63.1322(f),  the  batch  cycle  limitation 
shall  ensure  that  annual  emissions 
remain  at  a  level  such  that  said  batch 
process  vent  remains  a  Group  2  batch 
process  vent,  given  the  actual  annual 
flow  rate  for  said  batch  process  vent 
determined  according  to  the  procedures 
specified  in  §  63.1323(e).  The  batch 
cycle  limitation  shall  be  determined 
using  the  same  basis,  as  described  in 
§  63.1323(a)(1).  used  to  make  the  group 
determination  (i.e.,  expected  mix  of 
products  or  worst-case  HAP  emitting 


product).  The  establishment  of  the  batch 
cycle  limitation  is  not  dependent  upon 
any  past  production  or  activity  level. 

(i)  If  the  expected  mix  of  pimucts 
serves  as  the  basis  for  the  batch  cycle 
limitation,  the  batch  cycle  limitation 
shall  be  determined  such  that  any 
foreseeable  combination  of  products 
which  the  owner  or  operator  desires  the 
flexibility  to  manufacture  shall  be 
allowed.  Combinations  of  products  not 
accounted  for  in  the  documentation 
required  by  paragraph  (g)(2)(iv)  of  this 
section  shall  not  be  allowed  within  the 
restrictions  of  the  batch  cycle  limitation. 

(ii)  If,  for  a  batch  process  vent  with 
more  than  one  product,  a  single  worst- 
case  HAP  emitting  product  serves  as  the 
basis  for  the  batch  cycle  limitation,  the 
batch  cycle  limitation  shall  be 
determined  such  that  the  maximum 
number  of  batch  cycles  the  owner  or 
operator  desires  the  flexibility  to 
accomplish,  using  the  worst-case  HAP 
emitting  product  and  ensuring  that  the 
batch  process  vent  remains  a  Group  2 
batch  process  vent  or  that  emissions 
remain  less  than  the  level  specified  in 

§  63.1323(d),  shall  be  allowed.  This 
value  shall  be  the  total  number  of  batch 
cycles  allowed  within  the  restrictions  of 
the  batch  cycle  limitation  regardless  of 
which  products  are  manufactured. 

(2)  Hociunentation  supporting  the 
establishment  of  the  batch  cycle 
limitation  shall  include  the  information 
specified  in  paragraphs  (g)(2)(i)  through 
(g)(2)(v)  of  this  section,  as  appropriate. 

(i)  Identification  that  the  purpose  of 
the  batch  cycle  limitation  is  to  comply 
with  §63.1322  (f)(1)  or  (g)(1). 

(ii)  Identification  that  the  batch  cycle 
limitation  is  based  on  a  single  worst- 
case  HAP  emitting  product  or  on  the 
expected  mix  of  products  for  said  batch 
process  vent  as  allowed  under 

§  63.1323(a)(1). 

(iii)  Definition  of  operating  year  for 
purposes  of  determining  compliance 
with  the  batch  cycle  limitation. 

(iv)  If  the  batch  cycle  limitation  is 
based  on  a  single  worst-case  HAP 
emitting  product,  documentation 
specified  in  §  63.1323  (a)(l)(ii)  through 
(a)(l)(iv),  as  appropriate,  describing  how 
the  single  product  meets  the 
requirements  for  worst-case  HAP 
emitting  product  and  the  number  of 
batch  cycles  allowed  under  the  batch 
cycle  limitation. 

(v)  If  the  batch  cycle  limitation  is 
based  on  the  expected  mix  of  products, 
the  owner  or  operator  shall  provide 
documentation  that  describes  as  many 
scenarios  for  differing  mixes  of  products 
(i.e.,  how  many  batch  cycles  for  each 
product).that  the  owner  or  operator 
desires  the  flexibility  to  accomplish. 
Alternatively,  the  owner  or  operator 


shall  provide  a  description  of  the 
relationship  among  the  mix  of  products 
that  will  allow  a  determination  of 
compliance  with  the  batch  cycle 
limitation  under  an  infinite  number  of 
scenarios.  For  example,  if  a  batch 
process  vent  has  two  products,  each 
product  has  the  same  flow  rate  and 
emits  for  the  same  amoQnt  of  time,  and 
product  No.  1  has  twice  the  emissions 
as  product  No.  2,  the  relationship 
describing  an  infinite  number  of 
scenarios  would  be  that  the  owner  or 
operator  can  accomplish  two  batch 
cycles  of  product  No.  2  for  each  batch 
cycle  of  product  No.  1  within  the 
restriction  of  the  batch  cycle  limitation. 

S  63.1326  Batch  process  vents— 
recordkeeping  provisions. 

(a)  Group  determination  records  for 
batch  process  vents.  Except  as  provided 
in  paragraphs  (a)(7)  through  (a)(9)  of  this 
section,  each  owner  or  operator  of  an 
affected  source  shall  maintain  the 
records  specified  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section  for  each 
batch  process  vent  subject  to  the  group 
determination  procedures  of  §  63.1323. 
Except  for  paragraph  (a)(1)  of  this 
section,  the  records  required  by  this 
paragraph  (a)  are  restricted  to  the 
information  developed  and  used  to 
make  the  group  determination  under 
§  63.1323(b)  through  §  63.1323(g),  as 
appropriate.  The  information  required 
by  paragraph  (a)(1)  of  this  section  is 
required  for  all  batch  process  vents 
subject  to  the  group  determination 
procedures  of  §  63.1323.  If  an  owner  or 
operator  did  not  need  to  develop  certain 
information  (e.g.,  annual  average  flow 
rate)  to  determine  the  group  status,  this 
paragraph  (a)  does  not  require  that 
additional  information  be  developed. 

(1)  An  identification  of  each  unique 
product  that  has  emissions  from  one  or 
more  batch  emission  episodes  venting 
from  the  batch  process  vent. 

(2)  A  description  of,  and  an  emission 
estimate  for,  each  batch  emission 
episode,  and  the  total  emissions 
associated  with  one  batcli  cycle  for  each 
imique  product  identified  in  paragraph 
(a)(1)  of  this  section  that  was  considered 
in  making  the  group  determination 
under  §63.1323. 

(3)  Total  annual  uncontrolled  TCKl  or 
organic  HAP  emissions,  determined  at 
the  exit  from  the  batch  unit  operation 
before  any  control  device,  determined  in 
accordance  with  §  63.1323(b). 

(i)  For  Group  2  batch  process  vents, 
said  emissions  shall  be  determined  at 
the  batch  cycle  limitation. 

(ii)  For  Group  1  batch  process  vents, 
said  emissions  shall  be  those  used  to 
determine  the  group  status  of  the  batch 
process  vent. 
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(4)  The  annual  average  flow  rate  for 
the  ^tch  process  vent,  determined  in 
accordance  with  §  63.1323(e). 

(5)  The  cutofl  flow  rate,  determined  in 
accordance  with  §  63.1323(f). 

(6)  The  results  of  the  batch  process 
vent  group  determination,  conducted  in 
accoi^ance  with  §  63.1323(g). 

(7)  If  a  batch  process  vent  is  in 
compliance  with  §63.1322  (a)  or  (b)  and 
the  control  device  is  operating  at  all 
times  when  batch  emission  episodes  are 
venting  from  the  batch  process  vent, 
none  of  the  records  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section  are 
reouired. 

(8)  If  a  batch  process  vent  is  in 
compliance  with  §  63.1322  (a)  or  (b),  but 
the  control  device  is  operated  only 
during  selected  batch  emission 
episodes,  only  the  records  in  paragraphs 

(a)(1)  through  (a)(3)  of  this  section  are 
required. 

(9)  If  the  total  annual  emissions  horn 
the  batch  process  vent  are  less  than  the 
appropriate  level  specified  in 

§  63.1323(d),  only  the  records  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section  are  required. 

(b)  Compliance  demonstration 
records.  Each  owner  or  operator  of  a 
batch  process  vent  or  aggregate  batch 
vent  stream  complying  with  §  63.1322 

(a)  or  (b),  shall  keep  the  following 
records,  as  applicable,  up-to-date  and 
readily  accessible: 

(1)  The  annual  mass  emissions  of 
halogen  atoms  in  the  batch  process  vent 
or  aggregate  batch  vent  stream 
determined  according  to  the  procedures 
specified  in  §  63.1323(h); 

(2)  If  a  bat^  process  vent  is  in 
compliance  wi^  §  63.1322(a)(2),  records 
documenting  the  batch  cycle  percent 
reduction  as  specified  in  §  63.1325(c)(2); 
and 

(3)  When  using  a  flare  to  comply  with 
§63.1322  (a)(1).  (a)(3).  (b)(1).  or  (b)(3): 

(i)  The  flare  design  (i.e..  steam- 
assisted.  air-assist^  or  non-assisted); 

(ii)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required  by 
§  63.1825(a);  and 

(iii)  All  periods  during  the 
compliance  determination  required  by 
§  63.1325(a)  when  the  pilot  flame  is 
absent. 

(4)  The  following  information  when 
using  a  control  device  to  achieve 
compliance  with  §  63.1322  (a)(2).  (a)(3). 

(b) (2).  or  (b)(3): 

(i)  For  an  incinerator  or  non¬ 
combustion  control  device,  the  percent 
reduction  of  organic  HAP  or  TOC 
achieved,  as  determined  using  the 
procedures  specified  in  §  63.1325(c)  for 


batch  process  vents  and  §  63.1325(e)  for 
aggregate  batch  vent  streams; 

(ii)  For  a  boiler  or  process  heater,  a 
description  of  the  location  at  which  the 
vent  stream  is  introduced  into  the  boiler 
or  process  heater; 

(iii)  For  a  boiler  or  process  heater  with 
a  design  heat  input  capacity  of  less  than 
44  megawatts  and  where  the  vent  stream 
is  introduced  with  combustion  mr  or 
used  as  a  secondary  fuel  and  is  not 
mixed  with  the  primary  fuel,  the 
percent  reduction  of  organic  HAP  or 
TOC  achieved,  as  determined  using  the 
procedmes  specified  in  §63. 1325(c)  for 
batch  process  vents  and  §  63.1325(e)  for 
aggregate  batch  vent  streamy;  and 

(iv)  For  a  scrubber  or  other  control 
device  following  a  combustion  device  to 
control  halogenated  batch  process  vents 
or  halogenated  aggregate  batch  vent 
streams,  the  percent  reduction  of  total 
hydrogen  halides  and  halogens  as 
determined  under  §  63.1325(d)(3)  or  the 
emission  limit  determined  imder 

§  63.1325(d)(4). 

(c)  Establishment  of  parameter 
monitoring  level  records.  For  each 
parameter  monitored  according  to 

§  63.1324(c)  and  Table  7  of  this  subpart, 
or  for  alternate  parameters  and/or 
parameters  for  alternate  control  devices 
monitored  according  to  §  63.1327(f)  as 
allowed  under  §  63.1324(d).  maintain 
documentation  showing  the 
establishment  of  the  level  that  indicates 
proper  operation  of  the  control  device  as 
required  by  §  63.1324(f)  for  parameters 
specified  in  §  63.1324(c)  and  as  required 
by  §  63.1335(e)  for  alternate  parameters. 
Said  documentation  shall  include  the 
parameter  monitoring  data  used  to 
establish  the  level. 

(d)  Group  2  batch  process  vent 
continuous  compliance  records.  The 
owner  or  operator  of  a  Group  2  batch 
process  vent  shall  comply  with  either 
paragraph  (d)(1)  or  (d)(2)  of  this  section, 
as  appropriate. 

(1)  The  owner  or  operator  of  a  Group 
2  batch  process  vent  complying  with 
§  63.1322(g)  shall  keep  the  following 
records  up-to-date  and  readily 
accessible: 

(1)  Records  designating  the  established 
batch  cydle  limitation  required  by 

§  63.1322(g)(1)  and  specified  in 
§  63.1325(g). 

(ii)  Records  specifying  the  number 
and  type  of  batch  cycles  accomplished 
for  each  three  month  period. 

(2)  The  owner  or  operator  of  a  Group 
2  batch  process  vent  complying  with 

§  63.1322(f)  shall  keep  the  following 
records  up-to-date  and  readily 
accessible: 

(i)  Records  designating  the  established 
batch  cycle  limitation  required  by 


§63.1322(f)Cl)  and  specified  in 
§  63.1325(g). 

(ii)  Records  specifying  the  number 
and  type  of  batch  cycles  accomplished 
for  each  three  month  period. 

(e)  Controlled  batch  process  vent 
continuous  compliance  records.  Each 
owner  or  operator  of  a  batch  process 
vent  that  uses  a  control  device  to 
comply  with  §  63.1322(a)  shall  keep  the 
following  records,  as  applicable,  up-to- 
date  and  readily  accessible: 

(1)  Continuous  records  of  the 
equipment  operating  parameters 
specified  to  be  monitored  under 
§  63.1324(c)  as  applicable,  and  listed  in 
Table  7  of  this  subpart,  or  specified  by 
the  Administrator  in  accordance  with 
§  63.1327(0  as  allowed  under 
§  63.1324(d).  Said  records  shall  be  kept 
as  specified  under  §  63.1335(d),  except 
as  specified  in  paragraphs  (e)(l)(i)  and 
(e)(l)(ii)  of  this  section. 

(1)  For  flares,  the  records  specified  in 
Table  7  of  this  subpart  shall  be  kept 
rather  than  averages. 

(ii)  For  carbon  adsorbers,  the  records 
specified  in  Table  7  of  this  subpart  shall 
be  kept  rather  than  averages. 

(2)  Records  of  the  batch  cycle  daily 
average  value  of  each  continuously 
monitored  parameter,  except  as 
provided  in  paragraph  (e)(2)(iii)  of  this 
section,  as  calculated  using  the 
procedures  specified  in  paragraphs 
(e)(2)(i)  through  (e)(2)(ii)  of  this  section. 

(i)  The  batch  cycle  daily  average  shall 
be  calculated  as  the  average  of  all 
parameter  values  measured  for  an 
operating  day  during  those  batch 
emission  episodes,  or  portions  thereof, 
in  the  batch  cycle  that  the  owner  or 
operator  has  selected  to  control. 

(ii)  Monitoring  data  recorded  during 
periods  of  monitoring  system 
breakdowns,  repairs,  calibration  checks, 
and  zero  (low-level)  and  high-level 
adjustments  shall  not  be  included  in 
computing  the  batch  cycle  daily 
averages. 

(iii)  If  all  recorded  values  for  a 
monitored  parameter  during  an 
operating  day  are  above  the  minimum  or 
below  the  maximum  level  established  in 
accordance  with  §  63.1324(f),  the  owner 
or  operator  may  record  that  all  values 
were  above  the  minimum  or  below  the 
maximum  level  established  rather  than 
calculating  and  recording  a  batch  cycle 
daily  average  for  that  operating  day. 

(3)  Hourly  records  of  whether  the  flow 
indicator  for  bypass  lines  specified  in 

§  63.1324(e)(1)  was  operating  and 
whether  a  diversion  was  detected  at  any 
time  during  the  hour.  Also,  records  of 
the  times  of  all  periods  when  the  vent 
is  diverted  from  the  control  device  or 
the  flow  indicator  specified  in 
§  63.1324(e)(1)  is  not  operating. 
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(4)  Where  a  seal  or  closure 
mechanism  is  >ised  to  comply  with 
S  63.1324(e)(2)  or  where  computer 
monitoring  of  the  position  of  the  bypass 
valve  is  u^  to  comply  with 
§  63.1324(e)(3),  hourly  records  of  flow 
are  not  required. 

(i)  For  compliance  with 

§  63.1324(e)(2),  the  owner  or  operator 
shall  record  whether  the  monthly  visual 
inspection  of  the  seals  or  closure 
mechanisms  has  been  done,  and  shall 
record  the  occurrence  of  all  periods 
when  the  seal  mechanism  is  broken,  the 
bypass  line  valve  position  has  changed, 
or  the  key  for  a  lo^-and-key  type 
configuration  has  been  chewed  out,  and 
records  of  any  car-seal  that  has  broken. 

(ii)  For  compliance  with 

§  63.1324(e)(3).  the  owner  or  operator 
shall  record  the  times  of  all  periods 
when  the  bypass  line  valve  position  has 
changed. 

(5)  Records  specifying  the  times  and 
duration  of  periods  of  monitoring 
system  breakdowns,  repairs,  calibration 
checks,  and  zero  (low-level)  and  high- 
level  adjustments.  In  addition,  records 
specifying  any  other  periods  of  process 
or  control  device  operation  when 
monitors  are  not  operating. 

(f)  Aggregate  batch  vent  stream 
continuous  compliance  records.  In 
addition  to  the  records  specified  in 
paragraphs  (b)  and  (c)  of  this  section, 
each  owner  or  operator  of  an  aggregate 
batch  vent  stream  using  a  control  device 
to  comply  with  $  63.1322(b)  shall  keep 
records  in  accordance  with  the 
requirements  fer  continuous  process 
vents  in  §63.118  (a)  and  (b),  as 
applicable  and  as  appropriate,  except 
tl^t  when  complying  with  §  63.118(b). 
owners  or  operators  shall  disregard 
statements  concerning  TRE  index  values 
for  die  purposes  of  this  subpart. 

§ 63.1327  Batch  process  vents — reporting 
requirements. 

(a)  The  owner  or  operator  of  a  batch 
process  vent  or  aggregate  batch  vent 
stream  at  an  affected  source  shall  submit 
the  information  specified  in  paragraphs 
(a)(1)  through  (a)(4)  of  this  section,  as 
appropriate,  as'  part  of  the  Notification 
of  Compliance  Status  specified  in 
§  63.1335(e)(5). 

(1)  For  each  batch  process  vent 
complying  §  63.1322(a)  and  each 
aggregate  batch  vent  streant  complying 
§  63.1322(b).  the  information  specified 
in  §  63.1326  (b)  and  (c),  as  applicable. 

(2)  For  each  Group  2  batch  process 
vent  with  annual  emissions  less  than 
the  level  specified  in  §  63.1323(d),  the 
information  specified  in 
§63.1326(d)(l)(i). 

(3)  For  each  Group  2  batch  process 
vent  with  annual  emissions  greater  than 


or  equal  to  the  level  specified  in 
§  63.1323(d),  the  information  specified 
in  §  63.1326(d)(2)(i). 

(4)  For  each  batch  process  vent 
subject  to  the  group  ^termination 
procedures,  the  information  specified  in 
§  63.1326(a),  as  appropriate. 

(b)  Whenever  a  process  change,  as 
defined  in  §  63.1323(iKl).  is  made  that 
causes  a  Group  2  batch  process  vent  to 
become  a  Group  1  batch  process  vent, 
the  owner  or  operator  shall  submit  a 
report  within  180  operating  days  after 
the  process  change  is  made  or  the 
information  regarding  the  process 
change  is  known  to  the  owner  or 
operator.  This  report  may  be  included  in 
the  next  Periodic  Report,  as  specified  in 
§  63.1335(e)(6)(iii)(D)(2).  The  following 
information  shall  be  submitted: 

(1)  A  description  of  the  process 
change;  and 

(2)  A  schedule  for  compliance  with 
the  provisions  of  §63.1322  (a)  or  (b),  as 
appropriate,  as  required  imder 

§  63.1335(e)(6)(iii)(D)(2). 

(c)  Whenever  a  process  change,  as 
defined  in  §63.1323(i)(l),  is  m^e  that 
causes  a  Group  2  batch  process  vent 
with  annual  emissions  less  than  the 
level  specifidd  in  §63.1323(d>  that  is  in 
compliance  with  §63.1322(g)  to  have 
annual  emissions  greater  than  or  equal 
to  the  level  specified  in  §  63.1323(d)  but 
remains  a  Group  2  batch  process  vent, 
the  owner  er  operator  shall  submit  a 
report  within  180  operating  days  after 
the  process  chai^  is  made  or  the 
information  regarding  the  process 
change  is  known  to  tto  owner  or 
operator.  This  repeat  may  be  included  in 
the  next  Periodic  Report,  as  specified  in 
§63.1335(ej(6)(Hi)(DK2).  The  following 
information  shall  be  submitted: 

(1)  A  description  of  the  process 
change; 

(2)  The  results  of  the  redetermination 
of  the  annual  emissions,  average  flow 
rate,  and  cutoff  flow  rate  required  under 
§  63.1323(i)  and  recorded  under 
§63.1326  (a)(3)  throng  (a)(5);  and 

(3)  The  batch  cycle  limitation 
determined  in  accordance  with 
§  63.1322(f)(1). 

(d)  Whenever  a  process  change,  as 
defined  in  §63.1323(j)(l),  is  made  that 
causes  the  percent  reduction  for  all 
process  vents  at  a  new -SAN  affected 
source  using  a  batch  process  to  be  less 
than  84  percent,  the  owner  or  operator 
shall  submit  a  report  within  180 
operating  days  after  the  process  change 
is  made  or  the  information  regarding  the 
process  change  is  known  to  the  owner 
or  operator.  This  report  may  be  included 
in  the  next  Periodic  Report,  as  specified 
in  §63.1335(e)(6)(iii)(D)(2).  The 
following  information  shall  be 
submitted: 


(1)  A  description  of  the  process 
change;  and 

(2)  A  schedule  for  compliance  with 
the  provisions  of  §  63.1322(a)(3).  as 
required  under  §  63.1335(e)(6)(iii)(D)(2). 

(e)  The  owner  or  operator  is  not 
required  to  submit  a  report  of  a  process 
change  if  one  of  the  conditions  specified 
in  paragraphs  (e)(1)  and  (e)(2)  of  this 
section  is  met. 

(1)  The  process  change  does  not  meet 
the  description  of  a  process  change  in 
§63.1323  (i)  or  (j). 

(2)  The  redetermined  group  status 
remains  Group  2  for  an  individual  batch 
process  vent  with  annual  emissions 
greater  than  or  equal  to  the  level 
specified  in  §  63.1323(d),  a  Groiq>  2 
batch  process  vent  with  annual 
emissions  less  than  the  level  specified 
in  §  63.1323(d)  complying  with 

§  62.1322(g)  continues  to  have 
emissions  less  than  the  level  specified 
in  §  63.1323(d).  or  the  achieved 
emission  reduction  remains  at  84 
percent  or  greater  for  new  SAN  affected 
sources  using  a  batch  process. 

(f^  If  an  owner  or  operator  uses  a 
control  device  other  than  those 
specified  in  §  63.1324(c>  and  listed  in 
Table  7  of  this  subpmt  or  requests 
approval  to  monitor  a  parameter  other 
than  fliose  specified  §  63.1324(c)  and 
Ksted  in  Table  7  of  fltis  subpart,  the 
owner  or  operator  shall  submit  a 
description  of  plarmed  reporting  and- 
recordkeeping  procedures,  as  specified 
in  §  63.1335(fl.  as  part  of  the 
PrecompHance  Report  required  under 
§  63.1335(e)(3).  Tim  Administrator  will 
specify  appropriate  reporting  and 
recort&eeping  requirements  as  part  of 
the  review  of  the  Precorapliance  Report. 

(g)  Owners  or  operators  complying 
with  §  63.1324(e),  shall  comply  with 
paragraph  (g)(1)  or  (g)(2)  of  this  section, 
as  appropriate. 

(1)  Reports  of  the  times  of  all  periods 
recorded  under  §  63.1326(e)(3)  when  the 
batch  process  vent  is  diverted  fi’om  the 
control  device  through  a  bypass  line. 

(2)  Reports  of  all  occurrences 
recorded  under  §63. 1326(e)(4)  in  which 
the  seal  mechanism  is  broken,  the 
bypass  line  valve  position  has  changed, 
or  the  key  to  unlock  the  bypass  line 
valve  was  checked  out. 

§  63.1 328  Heat  exchange  systems 
provisions. 

(a)  This  section  applies  to  each 
affected  source  with  the  exception  of 
each  process  contact  cooling  tower  that 
is  associated  with  an  affected  source 
manufacturing  PET.  The  owner  or 
operator  of  said  affected  source  shall 
comply  with  §63.104,  with  the 
differences  noted  in  paragraphs  (b) 
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through  (d)  of  this  section,  for  the 
purposes  of  this  subpart. 

(m  When  the  Periodic  Report 
requirements  contained  in  §  63.152(c) 
are  referred  to  in  §  63.104(b),  the 
Periodic  Report  reqriirements  contained 
in  §  63.1335(e)(6)  ^all  apply  for  the 
purposes  of  this  subpart. 

((^  When  an  owner  or  operator 
invoices  the  dday  of  repair  provisions  as 
specified  in  §  63.104(b)(3),  the 
information  required  by  §  63.104 
(b)(4)(i)  through  (b)(4)(v)  shall  be 
induded  in  the  next  semi-annual 
Periodic  Report  required  vmder 
§  63.1335(e)(6),  for  the  purposes  of  this 
subpart.  If  the  leak  remains  unrepaired, 
the  information  shall  also  be  submitted 
in  each  subsequent  Periodic  Report, 
until  the  repair  of  the  leak  is  reported. 

(d)  The  compliance  date  for  heat 
exchange  systems  subject  to  the 
provisions  of  this  section  is  specified  in 
§63.1311. 

§63.1329  Process  contact  cooling  towers 
provisions. 

(a)  This  section  applies  to  each  new 
affected  source  that  manufactures  PET 
and  each  existing  affected  source  that 
manufactures  PCT  using  a  continuous 
terephthalic  acid  high  viscosity  multiple 
end  finisher  process.  The  owner  or 
operator  a  new  affected  source  shall 
comply  with  paragraph  (b)  of  this 
section.  The  ovmer  or  operator  of  an 
existing  affected  source  that 
manufactures  PET  using  a  continuous 
terephthalic  add  high  viscosity  multiple 
end  finisher  process  shall  comply  with 
paragraph  (c)  of  this  section.  The 
compliance  data  for  process  contad 


cooling  towers  subject  to  the  provisions 
of  this  section  is  specified  in  §  63.1311. 

(b)  New  affectea  source  requirements. 
The  owner  or  operatcer  of  a  new  affaded 
source  subjed  to  this  section  shall 
comply  with  paragraphs  (b)(1)  through 

(b) (2)  of  this  section. 

(1)  The  owner  or  operator  of  a  new 
affaded  source  subjed  to  this  section 
shall  not  send  contad  condenser 
effluent  assodated  with  a  vacuum 
system  to  a  process  contad  cooling 
tower. 

(2)  The  owner  or  operator  of  a  new 
affeded  source  subjed  to  this  section 
shall  indicate  in  the  Notification  of 
Compliance  Status,  as  required  in 

§  63.1335(e)(5),  that  contad  condenser 
effluent  assodated  with  vacuum 
systems  is  not  sent  to  process  contad 
coolii^  towers. 

(c)  Existing  affected  source 
requirements.  The  owner  or  operator  of 
an  existing  affaded  source  subjed  to 
this  section  who  manufactures  PET 
using  a  continuous  terephthalic  acid 
high  viscosity  multiple  end  finisher 
process,  and  who  is  subjed  or  becomes 
subjed  to  40  CFR  part  60,  subpart  DDD, 
shall  maintain  an  ethylene  glycol 
concentration  in  the  cooling  tower  at  or 
below  4.0  percent  by  weight  averaged 
on  a  daily  basis  over  a  rolling  14-day 
period  of  operating  days.  Compliance 
with  this  paragraph  (c)  shall  be 
determine  as  sp>ecifi^  in  paragraphs 

(c) (1)  through  (c)(4)  of  this  section. 

(1)  To  determine  the  ethylene  glycol 
concentration,  owners  or  operators  shall 
follow  the  procedures  specified  in  40 
CFR  60.564(j)(l),  except  as  provided  in 
paragraph  (c)(2)  of  this  section. 


(i)  At  least  one  sample  per  operating 
day  shall  be  colleded  using  the 
procedures  specified  in  40  CFR 
60.564(j)(l)(i).  An  average  ethylene 
glycol  concentration  by  weight  shall  be 
calculated  on  a  daily  b^is  over  a  rolling 
14-day  period  of  operating  days.  Each 
daily  average  ethylene  glycol 
concentration  so  calculated  constitutes  a 
performance  test.  Exceedance  of  the 
standard  during  the  reduced  testing 
program  specified  in  paragraph  (b)(l)(ii) 
of  this  section  is  a  violation  of  these 
standards. 

(ii)  The  owner  or  operator  may  elect 
to  reduce  the  sampling  program  to  any 
l4  consecutive  day  period  once  every 
two  calendar  months,  if  at  least 
seventeen  consecutive  14-day  rolling 
average  concentrations  imm^ately 
preceding  the  reduced  sampling 
program  are  each  less  than  1.2  weight 
percent  ethylene  glycol.  If  the  average 
concentration  obtained  over  the  14  day 
sampling  during  the  reduced  test  period 
exceeds  the  upper  95  percent 
confidence  interval  calculated  from  the 
most  recent  test  results  in  which  no  one 
14-day  average  exceeded  1.2  weight 
percent  ethylene  glycol,  then  the  owner 
or  operator  shall  reinstitute  a  daily 
sainpling  program.  The  95  percent 
confidence  interval  shall  be  calculated 
as  specified  in  paragraph  (b)(l)(iii)  of 
this  section.  A  reduced  program  may  be 
reinstituted  if  the  requirements 
specified  in  this  paragraph  (c)(l)(ii)  are 
met. 

(iii)  The  upper  95  percent  confidence 
interval  shall  be  calculated  using  the 
Equation  27  of  this  subpart: 


where: 

Xi  =  daily  ethylene  glycol  concentration 
for  each  day  used  to  calculate  each 
14-day  rolling  average  used  in  test 
results  to  justify  implementing  the 
reduced  testine  program, 
n  =  number  of  ethylene  glycol 
concentrations. 

(2)  Measuring  an  alternative 
parameter,  such  as  carbon  oxygen 
demand  or  biological  oxygen  demand, 
that  is  demonstrated  to  1m  directly 
proportional  to  the  ethylene  glycol 
concentration  shall  be  allow^.  Such 
parameter  shall  be  measured  during  the 
initial  14-day  performance  test  during 
which  the  frcility  is  shown  to  be  in 
compliance  with  the  ethylene  glycol 


concentration  standard  whereby  the 
ethylene  glycol  concentration  is 
determine  using  the  procedvures 
described  in  paragraph  (b)(1)  of  this 
section.  The  alternative  parameter  shall 
be  measured  on  a  daily  basis  and  the 
average  value  of  the  alternative 
parameter  shall  be  calculated  on  a  daily 
basis  over  a  rolling  14-day  period  of 
operating  days.  Each  daily  average  value 
of  the  alternative  parameter  constitutes 
a  performance  test. 

(3)  During  each  performance  test, 
daily  measurement  and  daily  average 
14-day  rolling  averages  of  the  ethylene 
glycol  concentration  in  the  cooling 
tower  water  shall  be  recorded.  For  the 
initial  performance  test,  these  records 


shall  be  submitted  in  die  Notification  of 
Compliance  Status  report. 

(4)  All  periods  when  the  14-day 
rolling  average  exceeds  the  standard 
shall  be  reported  in  the  Periodic  Report. 

§  63.1 330  Wastewater  provisions. 

(a)  The  owner  or  operator  of  each 
affected  source  shall  comply  with  the 
requirements  of  §§  63.131  through 
63.148,  with  the  differences  noted  in 
paragraphs  (a)(1)  through  (a)(12)  of  this 
section  for  the  purposes  of  this  subpart. 

(1)  When  the  determination  of 
equivalence  criteria  in  §  63.102(b)  is 
referred  to  in  §§63.132, 63.133,  and 
63.137,  the  provisions  in  §  63.6(g)  shall 
apply. 
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(2)  When  the  storage  tank 
requirements  contained  in  §§63.119 
through  63.123  are  referred  to  in 

§§  63.132  throu^  63.148,  §§  63.119 
through  63.123  are  applicable,  with  the 
exception  of  the  differences  referred  to 
in  §  63.1314,  for  the  purposes  of  this 
subpart. 

(3)  When  the  owner  or  operator 
requests  to  use  alternatives  to  the 
continuous  operating  parameter 
monitoring  and  recordkeeping 
provisions  referred  to  in  §  63.151(g),  or 
the  owner  or  operator  submits  an 
operating  permit  application  instead  of 
an  Implementation  Plan  as  specified  in 
§  63.152(e),  as  referred  to  in 

§  63.146(a)(3),  §  63.1335(g)  and 
§  63.1335(e)(8),  respectively,  shall  apply 
for  the  purposes  of  this  subpart. 

(4)  When  the  Notification  of 
Compliance  Status  requirements 
contained  in  §  63.152(b)  are  referred  to 
in  §§  63.146  and  63.147,  the  Notification 
of  Compliance  Status  requirements 
contained  in  §  63.1335(e)(5)  shall  apply 
for  the  purposes  of  this  subpart. 

(5)  Vi^en  the  Periodic  Report 
requirements  contained  in  §  63.152(c) 
are  referred  to  in  §§  63.146  and  63.147, 
the  Periodic  Report  requirements 
contained  in  §  63.1335(e)(6)  shall  apply 
for  the  purposes  of  this  subpart. 

(6)  When  the  Initial  Notification  Plan 
requirements  in  §  63.151(b)  are  referred 
to  in  §  63.146,  the  owner  or  operator  of 
an  affected  source  subject  to  this  subpart 
need  not  comply  for  the  purposes  of  this 
subpart. 

(7)  When  the  Implementation  Plan 
requirements  contained  in  §  63.151  are 
referred  to  in  §  63.146,  the  owner  or 
operator  of  an  affected  source  subject  to 
tUs  subpart  need  not  comply  for  the 
purposes  of  this  subpart. 

(8)  When  the  term  “range”  is  used  in 
§  63.143(f).  the  term  “level”  shall  be 
used  instead  for  the  purposes  of  this 
subpart.  This  level  shall  be  determined 
.using  the  procedures  specified  in 
§63.1334. 

(9)  For  the  ptuposes  of  this  subpart, 
owners  or  operators  are  not  required  to 
comply  with  the  provisions  of 

§  63.138(e)(2)  which  specify  that  owners 
or  operators  shall  demonstrate  that  95 
percent  of  the  mass  of  HAP,  as  listed  in 
Table  9  of  subpart  G  of  this  part,  is 
removed  fit)m  the  wastewater  stream  or 
combination  of  wastewater  streams  by 
the  procedure  specified  in  §  63.145(i)  for 
a  biological  treatment  unit. 

(10)  For  the  purposes  of  this  subpart, 
owners'or  o^rators  are  not  required  to 
comply  with  the  provisions  of 
§63.138(j)(3)  which  specify  that  owners 
or  operators  shall  use  the  procedures 
specified  in  appendix  C  of  this  part  to 


demonstrate  compliance  when  using  a 
biological  treatment  unit. 

(11)  When  the  provisions  of 
§  63.139(c)(l)(ii)  or  the  provisions  of 
§63.145(e)(2)(ii)(B)  specify  that  Method 
18,  40  CFR  part  60.  appendix  A,  shall 
be  used.  Method  18  or  Method  25A.  40 
CFR  part  60,  appendix  A,  may  be  used 
for  the  purposes  of  this  subpart.  The  use 
of  Method  25A,  40  CFR  part  60, 
appendix  A,  shall  comply  with 
paragraphs  (a)(ll)(i)  and  (a)(ll)(ii)  of 
this  section. 

(i)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A,  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(ii)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A,  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(12)  The  compliance  datq  for  the 
affected  source  subject  to  the  provisions 
of  this  section  is  specified  in  §  63.1311. 

(b)  For  each  affected  source,  the 
owner  or  operator  shall  comply  with  the 
requirements  for  maintenance 
wastewater  in  §63.105,  except  that 
when  §  63.105(a)  refers  to  “organic 
HAPs,”  the  definition  of  organic  HAP  in 
§  63.1312  shedl  apply  for  the  purposes  of 
this  subpart. 

%  63.1331  Equipment  leak  provisions. 

(a)  Except  as  provided  for  in 
paragraphs  (b)  and  (c)  of  this  section, 
the  owner  or  operator  of  each  affected 
source  shall  comply  with  the 
requirements  of  subpart  H  of  this  part, 
with  the  differences  noted  in  paragraphs 
(a)(1)  through  (a)(9)  of  this  section. 

(1)  For  an  affected  source  producing 
polystyrene  resin,  the  indications  of 
liquids  dripping,  as  defined  in  subpart 
H  of  this  part,  from  bleed  ports  in 
pumps  and  agitator  seals  in  light  liquid 
service  shall  not  be  considered  to  be  a 
leak.  For  purposes  of  this  subpart,  a 
“bleed  port”  is  a  technologically- 
required  feature  of  the  pump  or  seal 
whereby  polymer  fluid  rised  to  provide 
lubrication  and/or  cooling  of  the  pump 
or  agitator  shaft  exits  the  pump,  thereby 
resulting  in  a  visible  dripping  of  fluid. 

(2)  The  compliance  date  for  the 
equipment  leak  provisions  contained  in 
this  section  is  provided  in  §  63.1311. 

(3)  Owners  and  operators  of  an 
affected  source  subject  to  this  subpart 
are  not  required  to  submit  the  Initial 
Notification  required  by  §  63.182(a)(1) 
and  §  63.182(b). 

(4)  The  Notification  of  Compliance 
Status  required  by  paragraphs 

§  63.182(a)(2)  and  §  63.182(c)  shall  be 


submitted  within  150  days  (rather  than 
90  days)  of  the  applicable  compliance 
date  specified  in  §  63.1311  for  the 
equipment  leak  provisions.  Said 
notification  can  be  submitted  as  part  of 
the  Notification  of  Compliance  Status 
reouired  by  §  63.1335(e)(5). 

(5)  The  Periodic  Reports  required  by 
§ 63.182(a)(3)  and  § 63.182(d)  maybe 
submitted  as  part  of  the  Peri^ic 
Reports  required  by  §  63.1335(e)(6). 

(6)  For  an  affectra  source  producing 
PET,  an  owner  or  operator  shall  comply 
with  the  requirements  of  psuagraphs 
(a)(6)(i)  and  (a)(6)(ii)  of  this  section 
instead  of  with  the  requirements  of 

§  63.169  for  pumps,  valves,  connectors, 
and  agitators  in  heavy  liquid  service; 
pressure  relief  devices  in  light  liquid  or 
heavy  liquid  service;  and 
instrumentation  systems. 

(i)  A  leak  is  determined  to  be  detected 
if  there  is  evidence  of  a  potential  leak 
foimd  by  visual,  audible,  olfactory,  or 
any  other  detection  method  except  that 
Method  21, 40  CFR  part  60,  appendix  A 
shall  not  be  used  to  determine  if  a  leak 
is  detected. 

(ii) (A)  When  a  leak  is  detected,  it  shall 
be  repaired  as  soon  as  practicable,  but 
not  later  than  15  calendar  days  after  it 
is  detected,  except  as  provided  in 
§63.171. 

(B)  The  first  attempt  at  repair  shall  be 
made  no  later  than  5  calendar  days  after 
each  leak  is  detected. 

(C)  Repaired  shall  mean  that  the 
visual,  audible,  olfactory,  or  other 
indications  of  a  leak  have  been 
eliminated;  that  no  bubbles  are  observed 
at  potential  leak  sites  during  a  leak 
check  using  soap  solution;  or  that  the 
system  will  hold  a  test  pressiure. 

(7)  For  each  affected  source  producing 
PET,  an  owner  or  operator  is  not 
required  to  develop  an  initial  list  of 
identification  numbers  for  the 
equipment  identified  in  paragraph  (a)(6) 
of  this  section  (i.e.,  pumps,  valves, 
connectors,  and  agitators  in  heavy 
liquid  service;  pressure  relief  devices  in 
li^t  liquid  or  heavy  liquid  service;  and 
instrumentation  systems)  as  would 
otherwise  be  required  imder 
§63.181(b)(l)(i). 

(8)  When  the  provisions  of  subpart  H 
of  this  part  sp»ecify  that  Method  18, 40 
CFR  part  60,  appendix  A,  shall  be  used. 
Method  18  or  Method  25A,  40  CFR  part 
60,  appendix  A.  may  be  used  for  the 
purposes  of  this  subpart.  The  use  of 
Me&od  25A,  40  CFR  part  60,  appendix 
A,  shall  comply  with  paragraphs  (a)(8)(i) 
and  (a)(8)(ii)  of  this  section. 

(i)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A,  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 
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(ii)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A,  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(9)  For  piuposes  of  this  subpart, 
bottoms  receivers  and  singe  control 
vessels  are  not  considered  equipment 
for  purposes  of  this  section  and  are  not 
subject  to  the  requirements  of  subpart  H 
of  this  part. 

(b)  Tne  provisions  of  this  section  do 
not  apply  to  each  TPPU  producing  PET 
using  a  process  other  than  a  continuous 
terephthalic  acid  (TP A)  high  viscosity 
multiple  end  finisher  process  that  is 
part  of  an  afiected  source  if  all  of  the 
components  in  the  TPPU  are  either  ki 
vacuum  service  or  in  heavy  liquid 
service.  _ 

(1)  Owners  and  operators  of  a  TPPU 
exempted  under  paragraph  (b)  of  this 
section  shall  retain  at  the  facility 
information,  data,  and  analyses  used  to 
demonstrate  that  all  of  the  components 
in  the  exempted  TPPU  are  either  in 
vacuum  service  or  in  heavy  liquid 
service.  Such  documentation  ^all 
include  an  analysis  or  demonstration 
that  the  process  fluids  do  not  meet  the 
criteria  of  “in  light  liquid  service”  or 
“in  gas  or  vapor  service.”  Examples  of 
information  that  could  document  this 
include,  but  are  not  limited  to,  records 
of  chemicals  purchased  for  the  process, 
analyses  of  process  stream  composition, 
engineering  calculations,  or  process 
knowledge. 

(2)  If  changes  occur  at  a  TPPU 
exempted  under  paragraph  (b)  of  this 
section  such  that  all  of  the  components 
in  the  TPPU  are  no  longer  either  in 
vacuum  service  or  in  heavy  liquid 
service  (e.g.,  by  either  process  changes 
or  the  addition  of  new  components),  the 
owner  or  operator  shall  comply  with  the 
provisions  of  this  section  for  all  of  the' 
components  at  the  TPPU.  The  owner  or 
operator  shall  submit  a  report  within 
180  days  after  the  process  change  is 
made  or  the  information  regarding  the 
process  change  is  known  to  the  owner 
or  operator.  This  report  may  be  included 
in  the  next  Periodic  Report,  as  specified 
in  paragraph  (a)(5)  of  this  section.  The 
following  information  shall  be 
submitted: 

(i)  A  description  of  the  process 
change;  and 

(ii)  A  schedule  for  compliance  with 
the  provisions  of  §  63.1331(a),  as 
specified  in  paragraphs  (l^(2)(ii)(A)  and 
(b)(2)(ii)(B)  of  this  section, 

(A)  The  owner  or  operator  shall 
submit  to  the  Administrator  for 
approval  a  compliance  schedule  and  a 
justification  for  the  schedule. 


(B)  The  Administrator  shall  approve 
the  compliance  schedule  or  request 
changes  within  120  operating  days  of 
receipt  of  the  compliance  schedule  and 
justification. 

(c)  The  provisions  of  this  section  do 
not  apply  to  each  affected  source 
producing  PET  using  a  continuous  TPA 
high  viscosity  multiple  end  finisher 
process. 

§  63.1332  Emissions  averaging  provisions. 

(a)  This  section  applies  to  owners  or 
operators  of  existing  affected  sources 
who  seek  to  comply  with  §  63.1313(b) 
by  using  emissions  averaging  rather 
than  following  the  provisions  of 
§§  63.1314,  63.1315,  63.1316  through 
63.1320, 63.1321,  and  63.1330. 

(1)  The  following  emission  point 
limitations  apply  to  the  use  of  these 
provisions: 

(1)  All  emission  points  included  in  an 
emissions  average  shall  be  fi-om  the 
same  affected  source.  There  may  be  an 
emissions  average  for  each  affected 
source  located  at  a  plant  site. 

(ii)(A)  If  a  plant  site  has  only  one 
affected  source  for  which  emissions 
averaging  is  being  used  to  demonstrate 
compliance,  the  number  of  emission 
points  allowed  in  the  emissions  average 
for  said  afiected  source  is  limited  to 
twenty.  This  number  may  be  increased 
by  up  to  five  additional  emission  points 
if  pollution  prevention  measures  are 
used  to  control  five  or  more  of  the 
emission  points  included  in  the 
emissions  average. 

(B)  If  a  plant  site  has  two  or  more 
afiected  sources  for  which  emissions 
averaging  is  being  used  to  demonstrate 
compliance,  the  number  of  emission 
points  allowed  in  the  emissions 
averages  for  said  affected  sources  is 
limit^  to  twenty.  This  number  may  be 
increased  by  up  to  five  additional 
emission  points  if  pollution  prevention 
measures  are  used  to  control  five  or 
more  of  the  emission  points  included  in 
the  emissions  averages. 

(2)  Compliance  with  the  provisions  of 
this  section  can  be  based  on  either 
organic  HAP  or  TOC. 

(3)  For  the  purposes  of  these 
provisions,  whenever  Method  18,  40 
CFR  part  60,  appendix  A  is  specified 
within  the  paragraphs  of  this  section  or 
is  specified  by  reference  through 
provisions  outside  this  section.  Method 
18  or  Method  25A,  40  CFR  part  60, 
appendix  A  may  be  used.  The  use  of 
Method  25A,  40  CFR  part  60,  appendix 
A  shall  comply  with  paragraphs  (a)(3)(i) 
and  (a)(3)(ii)  of  this  section. 

(i)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A  shall  be  the  single 


organic  HAP  representing  the  largest 
percent  by  volume  of  the  emissions. 

(ii)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A  is  acceptable  if  the 
response  finm  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  firom  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(b)  Unless  an  operating  permit 
application  has  been  submitted,  the 
owner  or  operator  shall  develop  and 
submit  for  approval  an  Emissions 
Averaging  Plan  containing  all  of  the 
information  required  in  §  63.1335(e)(4) 
for  all  emission  points  to  be  included  in 
an  emissions  average. 

(c)  Paragraphs  (c)(1)  through  (c)(5)  of 
this  section  describe  the  emission  points 
that  can  be  used  to  generate  emissions 
averaging  credits  if  control  was  applied 
after  November  15, 1990,  and  if 
sufficient  information  is  available  to 
determine  the  appropriate  value  of 
credits  for  the  emission  point.  Paragraph 

(c)(6)  of  this  section  discusses  the  use  of 
pollution  prevention  in  generating 
emissions  averaging  credits. 

(1)  Storage  vessels,  batch  process 
vents,  aggregate  batch  vent  streams, 
continuous  process  vents  subject  to 

-  §63.1315,  and  process  wastewater 
streams  that  are  determined  to  be  Group 
2  emission  points.  The  term 
“continuous  process  vents  subject  to 
§63.1315”  includes  continuous  process 
vents  subject  to  §  63.1316  (b)(l)(iii), 
(b)(2)(iii),  and  (c)(2),  which  reference 
§63.1315. 

(2)  Continuous  process  vents  located 
in  the  collection  of  material  recovery 
sections  within  the  afiected  source  at  an 
existing  affected  source  producing  PET 
using  a  continuous  dimethyl 
terephthalate  process  subject  to 

§  63.1316(b)(l)(i)  where  the 
uncontrolled  organic  HAP  emissions 
from  said  continuous  process  vents  are 
equal  to  or  less  than  0.12  kg  organic 
HAP  per  Mg  of  product.  These 
continuous  process  vents  shall  be 
considered  Group  2  emission  points  for 
the  purposes  of  this  section. 

(3)  Storage  vessels,  continuous 
process  vents  subject  to  §63.1315,  and 
process  wastewater  streams  that  are 
determined  to  be  Group  1  emission 
points  and  that  are  controlled  by  a 
technology  that  the  Administrator  or 
permitting  authority  agrees  has  a  higher 
nominal  efficiency  than  the  reference 
control  technology.  Information  on  the 
nominal  efilciencies  for  such 
technologies  must  be  submitted  and 
approved  as  provided  in  paragraph  (i)  of 
this  section. 

(4)  Batch  process  vents  and  aggregate 
batch  vent  streams  that  are  determined 
to  be  Group  1  emission  points  and  that 
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are  controlled  to  a  level  more  stringent 
than  the  applicable  standard. 

(5)  Continuous  process  vents  subject 
to  §63.1316  (b)(l)(i),  (b)(l)(ii),  (b)(2)(i), 
tb)(2)(ii),  or  (c)(1)  located  in  the 
collection  of  process  sections  within  the 
affected  source,  as  specified  in 
paragraphs  (c)(5)(i)  through  (cK5)(ii)  of 
this  section.  The  continuous  process 
vents  identified  in  paragraphs  (c)(5)(i) 
through  (c)(5)(ii)  of  this  section  shall  be 
consider^  to  be  Group  1  emission 
points  for  the  purposes  of  this  section. 

(i)  Continuous  process  vents  subject 
to  §  63.1316(b)(l)(i)  located  in  the 
collection  of  material  recovery  sections 
within  the  affecte'd  source  where  the 
uncontrolled  organic  HAP  emissions  for 
said  continuous  process  vents  are 
greater  than  0.12  kg  organic  HAP  per  Mg 
of  product  and  said  continuous  process 
vents  are  controlled  to  a  level  more 
stringent  than  the  applicable  standard. 

(ii)  Continuous  process  vents  subject 
to  §63.1316(b)(l)(ii),  (b)(2)(i),  (b)(2)(ii). 
or  (c)(1)  located  in  the  collection  of 
process  sections  within  the  affected 
source  where  the  uncontrolled  organic 
HAP  emissions  from  said  continuous 
process  vents  are  controlled  to  a  level 
more  stringent  than  the  applicable 
standard. 

(6)  The  percent  reduction  for  any 
storage  vessel,  batch  process  vent, 
aggregate  batch  vent  stream,  continuous 
process  vent,  and  process  wastewater 
stream  from  which  emissions  are 
reduced  by  pollution  prevention 
measures  shall  be  determined  using  the 
procediues  specified  in  paragraph  (j)  of 
this  section. 

(i)  For  a  Group  1  storage  vessel,  batch 
process  vent,  aggregate  batch  vent 
stream,  continuous  process  vent,  or 
process  wastewater  stream,  the 
pollution  prevention  measure  must 
reduce  emissions  more  than  if  the 
applicable  reference  control  technology 
or  standard  had  been  applied  to  the 
emission  point  instead  of  the  pollution 
prevention  measure,  except  as  provided 
in  paragraph  (c)(6)(ii)  of  this  section. 

(ii)  If  a  pollution  prevention  measure 
is  used  in  conjunction  with  other 
controls  for  a  Group  1  storage  vessel, 
batch  process  vent,  aggregate  batch  vent 
stream,  continuous  process  vent,  or 
process  wastewater  stream,  the 
pollution  prevention  measure  alone 
does  not  have  to  reduce  emissions  more, 
than  the  applicable  reference  control 
technology  or  standard,  but  the 
combination  of  the  pollution  prevention 
measure  and  other  controls  must  reduce 
emissions  more  than  if  the  applicable 
reference  control  technology  or  standard 
had  been  applied  instead  of  the 
pollution  prevention  measure. 


(d)  The  following  emission  points 
cannot  he  used  to  generate  emissions 
averaging  credits: 

(1)  Emission  points  already  controlled 
on  or  before  November  15, 1990,  cannot 
be  used  to  generat  e  credits  unless  the 
level  of  control  is  increased  after 
November  15, 1990.  In  this  case,  credit 
will  be  allowed  only  for  the  increase  in 
control  after  November  15, 1990. 

(2)  Group  1  emission  points, 
identified  in  paragraph  (c)(3)  of  this 
section,  that  are  controlled  by  a 
reference  control  technology  cannot  be 
used  to  generate  credits  imless  the 
reference  control  technology  has  been 
approved  fer  use  in  a  different  manner 
and  a  higher  nominal  efficiency  has 
been  assigned  according  to  the 
procedures  in  paragraph  (i)  of  this 
section. 

(3)  Emission  points  for  nonoperating 
TPPU  cannot  be  used  to  generate 
credits.  TPPU  that  are  shutdown  cannot 
be  used  to  generate  credits  or  debits. 

(4)  Maintenance  wastewater  cannot  be 
used  to  generate  credits.  Wastewater 
streams  treated  in  biological  treatment 
imits  cannot  be  used  to  generate  credits. 
These  two  types  of  wastewater  cannot 
be  used  to  generate  credits  or  debits.  For 
the  piuposes  of  this  section,  the  terms 
wastewater  and  wastewater  stream  are 
used  to  mean  process  wastewater. 

(5)  Emission  points  controlled  to 
comply  with  a  State  or  Federal  rule 
other  than  this  subpart  cannot  be  used 
to  generate  credits,  unless  the  level  of 
control  has  been  increased  after 
November  15, 1990,  to  a  level  above 
what  is  required  by  the  other  State  or 
Federal  rule.  Only  the  control  above 
what  is  required  by  the  other  State  or 
Federal  rule  will  be  credited.  However, 
if  an  emission  point  has  been  used  to 
generate  emissions  averaging  credit  in 
an  approved  emissions  average,  and  the 
emission  point  is  subsequently  made 
subject  to  a  State  or  Federal  rule  other 
than  this  subpart,  the  emission  point 
can  continue  to  generate  emissions 
averaging  credit  for  the  purpose  of 
complying  with  the  previously 
approved  emissions  average. 

(e)  For  all  emission  points  included  in 
an  emissions  average,  the  owner  or 
operator  shall  perform  the  following 
tasks: 

(1)  Calculate  and  record  monthly 
debits  for  all  Group  1  emission  points 
that  are  controlled  to  a  level  less 
stringent  than  the  reference  control 
technology  or  standard  for  those 
emission  points.  Said  Group  1  emission 
points  are  identified  in  paragraphs  (c)(3) 
through  (c)(5)  of  this  section.  Equations 
in  paragraph  (g)  of  this  section  shall  be 
used  to  calculate  debits. 


(2)  Calculate  and  record  monthly 
credits  for  all  Group  1  and  Group  2 
emission  points  that  are  over-controlled 
to  compensate  for  the  debits.  Equations 
in  paragraph  (h)  of  this  section  shall  be 
us^  to  calculate  credits.  Emission 
points  and  controls  that  meet  the 
criteria  of  paragraph  (c)  of  this  section 
may  be  induded  in  the  credit 
calculation,  whereas  those  described  in 
paragraph  (d)  of  this  section  shall  not  be 
induded. 

(3)  Demonstrate  that  annual  credits 
calculated  according  to  paragraph  (h)  of 
this  section  are  greater  than  or  equal  to 
debits  calculated  for  the  same  annual 
compliance  period  according  to 
paragraph  (g)  of  this  sedion. 

(i)  The  owner  or  operator  may  choose 
to  indude  more  than  the  required 
number  of  credit-generating  emission 
points  in  an  emissions  average  in  order 
to  increase  the  likelihood  of  being  in 
compliance. 

(ii)  The  initial  demonstration  in  the 
Emissions  Averaging  Plan  or  operating 
permit  application  that  credit-generating 
emission  points  will  be  capable  of 
generating  suffident  credits  to  offset  the 
debits  frt>m  the  debit-generating 
emission  points  must  be  made  under 
representative  operating  conditions. 
After  the  compliance  date,  actual 
operating  data  will  be  used  for  all  debit 
and  credit  calculations. 

(4)  Demonstrate  that  debits  calculated 
for  a  quarterly  (3-month)  period 
according  to  paragraph  (g)  of  this 
section  are  not  more  than  1.30  times  the 
credits  for  the  same  period  calculated 
according  to  paragraph  (h)  of  this 
section.  Compliance  for  the  quarter  shall 
be  determined  based  on  the  ratio  of 
credits  and  debits  from  that  quarter, 
with  30  percent  more  debits  than  credits 
allowed  on  a  quarterly  basis. 

(5)  Record  and  report  quarterly  and 
annual  credits  and  debits  in  the  Periodic 
Reports  as  specified  in  §  63.1335(e)(6). 
Every  fourth  Periodic  Report  shall 
include  a  certification  of  compliance 
with  the  emissions  averaging  provisions 
as  required  by  §  63.1335(e)(6)(vi)(D)(2). 

(f)  Debits  and  credits  shall  be 
calculated  in  accordance  with  the 
methods  and  procedures  specified  in 
paragraphs  (g)  and  (h)  of  this  section, 
respectively,  and  shall  not  include 
emissions  during  the  following  periods: 

(1)  Emissions  during  periods  of  start¬ 
up,  shutdown,  and  malfunction,  as 
described  in  the  Start-up,  Shutdown, 
and  Malfunction  Plan. 

(2)  Emissions  during  periods  of 
monitoring  excursions,  as  defined  in 
§  63.1334(d).  For  these  periods,  the 
calculation  of  monthly  credits  and 
debits  shall  be  adjust^  as  specified  in 
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paragraphs  (f)(2)(i)  through  (f)(2)(ui)  of 
this  section. 

(i)  No  credits  would  be  assigned  to  the 
credit-generating  emission  mint. 

(ii)  Maximum  debits  would  be 
assigned  to  the  debit-generating 
emission  point. 

(iii)  The  owner  or  operator  may 
demonstrate  to  the  Administrator  that 
full  or  partial  credits  or  debits  should  be 


assigned  using  the  procedures  in 
paragraph  (1)  of  this  section. 

(g)  Debits  are  generated  by  the 
diflerence  between  the  actual  emissions 
from  a  Group  1  emission  point  that  is 
imcontroUed  or  is  controlled  to  a  le^el 
less  stringent  than  the  applicable 
reference  control  technology  or  standard 
and  the  emissions  allowed  for  the  Group 


1  emission  point.  Said  Group  1  emission 
points  are  identified  in  paragraphs  (c)(3) 
through  (c)(5)  of  this  section.  Debits 
shall  be  calculated  as  follows: 

(1)  Source-wide  debits  shall  be 
calculated  using  Equation  28  of  this 
subpart.  Debits  and  all  terms  of 
Equation  28  of  this  subpart  are  in  units 
of  megagrams  per  mon^. 


Debiu  =  £(ECPV^c^^  -(0.02)ECPVi. ) 

i>l 

+i(ECPVS^cn)AL  -ECPVSjs„)+X{ES^<^^  -(b)ESj.) 
jsl  i=l 

+t  -  EWWi,  )+i(EBPV^cmAL  -(0.10)EBPVi.  )  [Eq.  28] 

i=l  ^  i=l 

+t(EABV|,cnjAl.  -(0.10)EABV^) 

i=l 


where: 

ECPViACTUAL=Emissions  from  each 
Group  1  continuous  process  vent  i 
subject  to  §63.1315  ^at  is 
imcontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
appliceble'reference  control 
technology.  ECPViAcruAL  is 
calculated  according  to  paragraph 
(g)(2)  of  this  section. 

(0.02)ECPViu=Emissions  from  each 
Group  1  continuous  process  vent  i 
subject  to  §  63.1315  if  the 
applicable  reference  control 
tec^ology  had  been  applied  to  the 
imcontrolled  emissions.  ECPVhi  is 
calculated  according  to  paragraph 
(g)(2)  of  this  section. 

ECPVSjACTUAL=Emissions  from  Group  1 
continuous  process  vents  subject  to 
§63.1316  (b)(l)(i),  (b)(l)(ii).  (b)(2)(i). 
(b)(2)(ii),  or  (c)(1)  located  in  the 
collection  of  process  sections  j 
within  the  affected  soiuce  that  are 
imcontrolled  or  controlled  to  a  level 
less  stringent  than  the  applicable 
standard.  ECTVSjAcruAL  is 
calculated  according  to  paragraph 
(g)(3)  of  this  section. 

ECPVSjSTD=Eniissions  from  Group  1 
continuous  process  vents  subject  to 
§63.1316  (b)(l)(i),  (b)(l)(ii),  (b)(2)(i). 
(b)(2)(ii),  or  (c)(1)  located  in  the 
collection  of  process  sections  j 
within  the  affected  soiuoe  if  the 
applicable  standard  had  been 
applied  to  the  uncontrolled 
emissions.  ECPVSjstd  is  calculated 
according  to  paragraph  (g)(3)  of  this 
section. 


ESiACTUAL=Eniissions  from  each  Group 
1  storage  vessel  i  that  is 
imcontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
applicable  reference  control 
technology  or  standard.  ESiactual 
is  calculated  according  to  paragraph 
(^(4)  of  this  section. 

(BL)^iu=Emissions  from  each  Group  1 
storage  vessel  i  if  the  applicable 
reference  control  technology  or 
stfuidard  had  been  applied  to  the 
uncontrolled  emissions.  ESiu  is 
calculated  according  to  paragraph 
(g)(4)  of  this  section.  For  calculating 
emissions,  BL=0.05  for  each  Group 
1  storage  vessel  i  subject  to 
§  63.1314(a);  and  BL=0.02  for  each 
storage  vessel  i  subject  to 
§  63.1314(c). 

EWWiACTUAL=Emissions  firpm  each 

Group  1  wastewater  stream  i  that  is 
uncontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
applicable  reference  control 
technology.  EWWiAcruAL  is 
calculated  according  to  paragraph 
(g)(5)  of  this  section. 

EWWic=^issions  from  each  Group  1 
wastewater  stream  i  if  the  reference 
control  technology  had  been 
applied  to  the  uncontrolled 
emissions.  EWWic  is  calculated 
according  to  paragraph  (g)(5)  of  this 
section. 

EBPViAcnjAL=Emissions  from  each 

Group  1  batch  process  vent  i  that  is 
uncontrolled  or  is  controlled  to  a 
level  less  stringent  than  the 
applicable  reference  control 
technology.  EBPViiAcruAL  is 


calculated  according  to  paragraph 
(g)(6)  of  this  section. 
(0.10)EBPViu=Emissions  from  each 
Group  1  batch  process  vent  i  if  the 
applicable  reference  control 
teleology  had  been  applied  to  the 
uncontrolled  emissions.  EBPViu  is 
calculated  according  to  paragraph 
(g)(6)  of  .this  section. 
EABViACTUAi.=Emissions  firom  each 

Group  1  aggregate  batch  vent  stream 
i  that  is  uncontrolled  or  is 
controlled  to  a  level  less  stringent 
than  the  applicable  reference 
control  technology.  EBPViiAcruAL  is 
calculated  according  to  paragraph 
(g)(7)  of  this  section. 
(0.10)EABViu=Emissions  from  eadi 

Group  1  aggregate  batch  vent  stream 
i  if  the  applicable  reference  control 
technology  had  been  applied  to  the 
uncontrolled  emissions.  EBPVju  is 
calculated  according  to  paragraph 
(g)(7)  of  this  section. 
n=The  number  of  emission  points  being 
included  in  the  emissions  average. 
(2)  Emissions  firom  continuous 
process  vents  subject  to  §  63.1315  shall 
be  calculated  as  follows: 

(i)  For  purposes  of  determining 
continuous  process  vent  stream  flow 
rate,  organic  HAP  concentrations,  and 
temperature,  the  sampling  site  shall  be 
after  the  final  product  recovery  device, 
if  any  recovery  devices  are  present; 
before  any  control  device  (for 
continuous  process  vents,  recovery 
devices  shall  not  be  considerad  control 
devices);  and  before  discharge  to  the 
atmosphere.  Method  1  or  lA,  40  CFR 
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part  60,  appendix  A,  shall  be  used  for  (ii)  ECPViu  for  each  continuous 
selection  of  the  sampling  site.  process  vent  i  shall  be  calculated  using 

Equation  29  of  this  subpart. 


ECPVj„  =  (2.494 X 10’’  )Qh  jM j  [Eq.  29] 

VH  > 


where: 

ECPViu=:Uncontrolled  continuous 
process  vent  emission  rate  firom 
continuous  process  vent  i, 
megagrams  per  month. 

Q=Vent  stream  flow  rate,  dry  standard 
cubic  meters  per  minute,  measured 
using  Method  2,  2A,  2C,  or  2D,  40 
CFR  part  60,  appendix  A,  as 
appropriate. 

h=Monthly  hours  of  operation  during 
which  positive  flow  is  present  in 
the  continuous  process  vent,  hours 
per  month. 

Cj=Concentration,  parts  per  million  by 
volume,  dry  b^is,  of  organic  HAP 
j  as  measui^  by  Method  18, 40 
CFR  part  60,  appendix  A. 

M)=Molecular  weight  of  organic  HAP  j, 
gram  per  gram-mole. 


n=Number  of  organic  HAP  in  stream. 

(A)  The  values  of  Q  and  Cj  shall  be 
determined  during  a  performance  test 
conducted  imder  representative 
operating  conditions.  The  values  of  Q 
and  Cj  shall  be  established  in  the 
Notification  of  Compliance  Status  and 
must  be  updated  as  provided  in 
paragraph  (gK2)(ii)(B)  of  this  section. 

(B)  If  there  is  a  change  in  capacity 
utilization  other  than  a  change  in 
monthly  operating  hours,  or  if  any  other 
change  is  made  to  the  process  or 
product  recovery  equipment  or 
operation  such  that  the  previously 
measured  values  of  Q  and  Cj  are  no 
longer  representative,  a  new 
performance  test  shall  be  conducted  to 
determine  nevv  representative  values  of 
Q  and  Cj.  These  new  values  shall  be 


used  to  calculate  debits  and  credits  from 
the  time  of  the  change  forward,  and  the 
new  values  shall  be  reported  in  the  next 
Periodic  Report. 

(iii)  The  following  procedures  and 
equations  shall  he  used  to  calculate 
ECPViACTUALt 

(A)  If  the  continuous  process  vent  is 
not  controlled  by  a  control  device  or 
pollution  prevention  measure, 
ECPViACTUAL=ECPViu,  where  ECPVi„  is 
calculated  according  to  the  procedures 
in  paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of 
this  section. 

(B)  If  the  continuous  process  vent  is 
controlled  using  a  control  device  or  a 
pollution  prevention  measure  achieving 
less  than  98  percent  reduction,  calculate 
ECPViACTUAL  using  Equation  30  of  this 
subpart. 


ECPV^cnJAL=ECPV,  ll- 


Percent  reduction 


lEq.30) 


(])  The  percent  reduction  shall  be 
measured  according  to  the  procedures 
in  §  63.116  if  a  combustion  control 
device  is  used.  For  a  flare  meeting  the 
criteria  in  §  63.116(a),  or  a  boiler  or 
process  heater  meeting  the  criteria  in 
§  63.116(b),  the  percent  reduction  shall 
be  98  percent.  If  a  noncombustion 
control  device  is  used,  percent 
reduction  shall  be  demonstrated  by  a 
performemce  test  at  the  inlet  and  outlet 
of  the  device,  or,  if  testing  is  not 
feasible,  by  a  control  design  evaluation 
and  documented  engineering 
calculations. 

(2)  For  determining  debits  from  Group 
1  continuous  process  vents,  product 
recovery  devices  shall  not  be  considered 
control  devices  and  cannot  be  assigned 
a  percent  reduction  in  calculating 
ECPViACTUAL.  The  sampling  site  for 
measurement  of  uncontrolled  emissions 
is  after  the  final  product  recovery 
device.  However,  as  provided  in 
§  63.113(a)(3),  a  Group  1  continuous 
process  vent  may  add  sufficient  product 
recovery  to  raise  the  TRE  index  value 
above  1.0  or,  for  Group  1  continuous 
process  vents  at  an  existing  aflected 
source  producing  MBS,  above  3.7, 
thereby  becoming  a  Group  2  continuous 


process  vent.  Such  a  continuous  process 
vent  would  not  be  a  Group  1  continuous 
process  vent  and  would,  therefore,  not 
be  included  in  determining  debits  under 
this  paragraph  (g)(2)(iii)(B)(2). 

(3)  Procedures  for  calculating  the 
percent  reduction  of  pollution 
prevention  measures  are  specified  in 
paragraph  (j)  of  this  section. 

(3)  Emissions  firom  continuous 
process  vents  located  in  the  collection 
of  process  sections  within  the  affected 
source  subject  to  §  63.1316  (b)(l)(i), 
(b)(l)(ii),  (b)(2)(i),  (b)(2)(ii),  or  (c)(1) 
shall  be  calculated  as  follows: 

(i)  The  total  organic  HAP  emissions 
fi'om  continuous  process  vents  located 
in  the  collection  of  process  sections  j 
within  the  affected  source, 
ECPVSjAcruAL,  shall  be  calculated  as 
follows.  The  procedures  in  paragraph 
(g)(2)(iii)  of  this  section  shall  be  used  to 
determine  the  organic  HAP  emissions 
for  each  individual  continuous  process 
vent,  except  that  paragraph 
(g)(2)(iii)(B)(2)  of  this  section  shall  not 
apply  and  the  sampling  site  shall  be 
after  those  recovery  devices  installed  as 
part  of  normal  operation;  before  any 
add-on  control  devices  (i.e.,  those 
required  by  regulation);  and  prior  to 


discharge  to  the  atmosphere.  Then, 
individual  continuous  process  vent 
emissions  shall  be  summed  to 
determine  ECPVSjAcruAL- 

(ii)(A)  ECPVSjstd  shall  be  calculated 
using  Equation  31  of  this  subpart. 

ECPVSj^-(EF„4pPj)  [Eq.31] 
where: 

ECPVSjst<i=Emissions  if  the  applicable 
standard  had  been  applied  to  the 
imcontrolled  emissions,  megagrams 
per  month. 

EFsui=0.000018  Mg  organic  HAP/Mg  of 
product,  if  the  collection  of  process 
sections  within  the  affected  source 
is  subject  to  §  63.1316(b)(l)(i). 

=0.00002  Mg  organic  HAP/Mg  of 
product,  if  the  collection  of  process 
sections  within  the  affected  source 
is  subject  to  §  63.1316  (b)(l)(ii)  or 
(b)(2)(ii). 

=0.00004  Mg  organic  HAP/Mg  of 
product,  if  the  collection  of  process 
sections  within  the  affected  source 
is  subject  to  §63.13 16(b)(2)(i). 

=0.0000036  Mg  organic  HAP/Mg  of 
product,  if  the  collection  of  process 
sections  within  the  affected  source 
is  subject  to  §  63.1316(c)(1). 
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PPj=Polymer  produced,  Mg/month,  for 
the  collection  of  process  sections  j 
within  the  affect^  source,  as 
calculated  according  to  paragraph 
(g)(3)(ii)(B)  of  this  section. 

(B)  The  amount  of  pol>'mer  produced. 
Mg  per  month,  for  the  collection  of 
process  sections  j  within  the  affected 
source  shall  be  determined  by 
determining  the  weight  of  polymer 
pulled  from  the  process  line(s)  during  a 
30-day  period.  The  polymer  produced 
shall  be  determined  by  direct 
measurement  or  by  an  alternate 
methodology,  such  as  materials  balance. 
If  an  alternate  methodology  is  used,  a 
description  of  the  methodology  , 
including  all  procedures,  data,  and 
assumptions  shall  be  submitted  as  part 
of  the  Emissions  Averaging  Plan 
required  by  §  63.1335(e)(4). 

(C)  Alternatively,  ECPVSjrtd  for 
continuous  process  vents  located  in  the 


collection  of  process  sections  within  the 
affected  source  subject  to  §  63.1316(c)(1) 
may  be  calculated  using  the  procedures 
in  paragraph  (g)(2)(i)  and  (g)(2)(ii)  of  this 
section  to  determine  the  organic  HAP 
emissions  for  each  individual 
continuous  process  vent,  except  that  the 
sampling  site  shall  be  after  recovery 
devices  installed  as  part  of  normal 
operation;  before  any  add-on  control 
devices  (i.e.,  those  required  by 
regulation);  and  prior  to  discharge  to  the 
atmosphere.  Then,  individual 
continuous  process  vent  emissions  shall 
be  summed  and  multiplied  by  0.02  to 
determine  ECPVSjhu- 

(4)  Emissions  from  storage  vessels 
shall  be  calculated  using  the  procedures 
specified  in  §  63.150(g)(3). 

(5)  Emissions  from  wastewater 
streams  shall  be  calculated  using  the 
procedures  in  §  63.150(g)(5). 


(6)  Emissions  from  batch  process 
vents  shall  be  calculated  as  follows: 

(i)  EBPViu  for  each  batch  process  vent 
i  shall  be  calculated  using  the 
procediues  specified  in  §  63.1323(b). 

(ii)  The  following  procedures  and 
equations  shall  be  used  to  determine 
EBPViACTUAL: 

(A)  If  the  batch  process  vent  is  not 
controlled  by  a  control  device  or 
pollution  prevention  measure, 
EBPViACTUAL— EBPViu,  where  EBPViu  is 
calculated  using  the  procedures  in 

§  63.1323(b). 

(B)  If  the  batch  process  vent  is 
controlled  using  a  control  device  or  a 
pollution  prevention  measure  achieving 
less  than  90  percent  reduction  for  the 
batch  cycle,  calculate  EBPViAcruAL 
using  ^nation  32  of  this  subpart,  where 
percent  reduction  is  for  the  batch  cycle. 


=  EBPV.  1- 


Percent  reduction 


— 1  lEq.32] 

/ 


(1)  The  percent  reduction  for  the 
batch  cycle  shall  be  calculated 
according  to  the  procediu^s  in 

§  63.1325(c)(2). 

(2)  The  percent  reduction  for  control 
devices  shall  be  calculated  according  to 
the  procedures  in  §  63.1325  (G)(2)(i) 
throu^  (c)(2)(iii). 

(3)  The  percent  reduction  of  pollution 
prevention  measures  shall  be  calculated 


using  the  procedures  specified  in 
paragraph  (j)  of  this  section. 

(7)  Emissions  from  aggregate  batch 
vent  streams  shall  be  calculated  as 
follows: 

(i)  For  pxuposes  of  determining 
aggregate  batch  vent  stream  flow  rate, 
organic  HAP  concentrations,  and 
temperatiue,  the  sampling  site  shall  be 
before  any  control  device  and  before 


discharge  to  the  atmosphere.  Method  1 
or  lA,  40  CFR  part  60,  appendix  A,  shall 
be  used  for  selection  of  ^e  sampling 
site. 

(ii)  EABViu  for  each  aggregate  Latch 
vent  stream  i  shall  be  calculated  using 
Equation  33  of  this  subpart. 


EABV,.  =(2.494x10"’ 


[Eq.33] 


where: 

EABViu=Uncontrolled  aggregate  batch 
vent  stream  emission  rate  from 
aggregate  batch  vent  stream  i. 
megagrams  per  month. 

Q=Veiit  stream  flow  rate,  dry  standard 
cubic  meters  per  minute,  measured 
using  Method  2,  2A,  2C.  or  2D,  40 
CFR  part  60,  appendix  A,  as 
appropriate. 

h=Monthly  hoius  of  operation  during 
which  positive  flow  is  present  from 
the  aggregate  batch  vent  stream, 
hours  per  month. 

Cj=Concentration,  parts  per  million  by 
volume,  dry  b^is,  of  organic  HAP 
j  as  measui^  by  Method  18, 40 
CFR  part  60,  appendix  A. 

MjsMolecular  weight  of  organic  HAP  j, 
gram  per  gram-mole. 


n=Number  of  organic  HAP  in  the 
stream. 

(A)  The  values  of  Q  and  Cj  shall  be 
determined  during  a  performance  test 
conducted  under  representative 
operating  conditions.  The  values  of  Q 
and  Cj  shall  be  established  in  the 
Notification  of  Compliance  Statiis  and 
must  be  updated  as  provided  in 
paranaph  (g)(7)(ii)(B)  of  this  section. 

(B)  If  there  is  a  change  in  capacity 
utilization  other  than  a  change  in 
monthly  operating  hours,  or  if  any  other 
change  is  made  to  the  process  or 
product  recovery  equipment  or 
operation  such  that  the  previously 
measured  values  of  Q  and  Cj  are  no 
longer  representative,  a  hew 
performance  test  shall  be  conducted  to 
determine  new  representative  values  of 
Q  and  Cj.  These  new  values  shall  be 


used  to  calculate  debits  and  credits  frum 
the  time  of  the  change  forward,  and  the 
new  values  shall  be  reported  in  the  next 
Periodic  Report. 

(iii)  The  following  procedures  and 
equations  shall  be  us^  to  calculate 
EABViactual: 

(A)  If  the  aggregate  batch  vent  stream 
is  not  controlled  by  a  control  device  or 
pollution  prevention  measure, 
EABViactual  =  EABViu,  where  EABViu 
is  calculated  according  to  the 
procedures  in  paragraphs  (g)(7)(i)  and 
(g)(7)(ii)  of  this  section. 

(B)  If  the  aggregate  batch  vent  stream 
is  controlled  using  a  control  device  or 
a  pollution  prevention  measure 
achieving  less  than  90  percent 
reduction,  calculate  EABViactual  using 
Equation  34  of  this  subpart. 
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EABV 


iACTUAL 


=  EABY  J  1- 


Percent  reduction"' 
100% 


(1)  The  percent  reduction  for  control 
devices  shall  be  determined  according 
to  the  procedures  in  §  63.1325(e). 

(2)  The  percent  reduction  for 
pollution  prevention  measures  shall  be 
calculated  according  to  the  procedures 
specified  in  paragraph  (j)  of  this  section. 

(h)  Credits  are  generated  by  the 
difierence  between  emissions  that  are 


allowed  for  each  Group  1  and  Group  2 
emission  point  and  the  actual  emissions 
from  that  Group  1  or  Group  2  emission 
point  that  has  been  controlled  after 
November  15, 1990  to  a  level  more 
stringent  than  what  is  required  by  this 
subpart  or  any  other  State  or  Federal 
rule  or  statute.  Said  Group  1  and  Group 


[Eq.34l 


2  emission  points  are  identified  in 
paragraphs  (c)(1)  through  (c)(5)  of  this 
section.  Credits  shall  be  calculated 
using  Equation  35  of  this  subpart. 

(1)  Sourcewide  credits  shall  be 
calculated  using  Equation  35  of  this 
subpart. 


CrediB  =  DX{(0.02)ECPVI|„  -ECPVl^c^^J 

i=! 

+dX(eCPVSI  jjn.  -ECPVSIj^ctual) 

J=l 

+D|;(ECPV2,B*,e  -ECPV2^cnjAL) 

i=l 

+D|;(ECPVS2j,*s,  -ECPVS2j*cnj*L) 


j=l 


+dX{(BL)ES1^,  -ESI^cn)*L)+DX(ES2,3^se  -ESJiachjal) 

i=l  1=1 

+Dt(EWWl^-EWWl^cnjAL) 

i=l 

+D|;(EWW2iB^SE  -EWW2i*cn,AL) 
i=l 

+Di((0.10)EBPVI^  -EBPVl^enjAu) 

i=I 

+Dt((O.IO)EABVl^  -EABVI„cn)Au) 

1=1 

+d|;(EBPV2„*sb  -EBPV2«cn;Al.) 

i=l 

+D|;(EABV2i,*se  -EABV2^cnjAl,) 


[Eq.35] 


i=l 


Credits  and  all  terms  of  Equation  35  of 
this  subpart  are  in  imits  of  megagrams 
per  month,  the  baseline  date  is 
November  15, 1990. 
where: 

D=Discount  factor=0.9  for  all  credit 
generating  emission  points  except 
those  controlled  by  a  pollution 
prevention  measine;  discount 
factor=1.0  for  each  credit  generating 


emission  point  controlled  by  a 
pollution  prevention  measure  (i.e., 
no  discount  provided). 

ECPVliAcn.'AL=Emissions  for  each 
Group  1  continuous  process  vent  i 
subject  to  §  63.1315  that  is 
controlled  to  a  level  more  stringent 
than  the  reference  control 
technology.  EGPVliAcruAL  is 


calculated  according  to  paragraph 
(h)(2)  of  this  section. 

(0.02)ECPVliu=Emissions  firom  each 
Group  1  continuous  process  vent  i 
subject  to  §  63.1315  if  the 
applicable  reference  control 
technology  had  been  applied  to  the 
uncontrolled  emissions.  ECPVliu  is 
calculated  according  to  paragraph 
(h)(2)  of  this  section. 
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ECPVSljsTD=Emissions  from  Group  1 
continuous  process  vents  subject  to 
§63.1316  (b)(l)(i),  (b)(l)(ii).  (b)(2)(i). 
(b)(2)(ii),  or  (c)(1)  located  in  the 
collection  of  process  sections  j 
within  the  affected  soiirce  if  the 
applicable  standard  had  been 
applied  to  the  imcontrolled 
emissions.  EGPVSljsru  is  calculated 
according  to  paragraph  (h)(3)  of  this 
section. 

ECPVSljAcnjAL=Emissions  from  Group 

1  continuous  process  vents  subject 
to  §63.1316  (b)(l)(i),  (b)(l)(ii), 
0})(2)(i),  (b)(2)(ii),  or  (c)(1)  located 
in  the  collection  of  process  sections 
)  within  the  affected  source  that  are 
controlled  to  a  level  more  stringent 
than  the  applicable  standard 
ECPVSljACTUAL  is  calculated 
according  to  paragraph  (h)(3)  of  this 
section. 

ECPV2iAcruAL=Emissions  from  each 
Group  2  continuous  process  vent  i 
subject  to  §  63.1315  that  is 
controlled.  ECPV2iactual  is 
calculated  according  to  paragraph 
(h)(2)  of  this  section. 

ECPV2iBASE=Emissions  from  each  Group 

2  continuous  process  vent  i  subject 
to  §63.1315  at  the  baseline  date. 
ECPV2iBASE  is  calculated  according 
to  paragraph  (h)(2)  of  this  section. 

ECPVS2jBASE=Em)ssions  from  Group  2 
continuous  process  vents  subject  to 
§63.1316(b)(l)(i)  located  in  the 
collection  of  material  recovery 
sections  j  within  the  afrectod  source 
at  the  barline  date.  ECPVS2jbase  is 
calculated  according  to  paragraph 
(h)(3)  of  this  section. 

ECPVS2jAcnjAL=Emissions  firom  Group 
2  continuous  process  vents  subject 
to  §63.1316(b)(l)(i)  located  in  the 
collection  of  material  recovery 
sections  j  within  the  affected  source 
that  are  controlled.  ECPVS2jACTUAL 
is  calculated  according  to  paragraph 
(h)(3)  of  this  section. 

ESliACTUAL=Emissions  finm  each  Group 
1  storage  vessel  i  that  is  controlled 
to  a  level  more  stringent  than  the 
applicable  reference  control 
technology  or  standard.  ESliAcruAL 
is  calculated  according  to  paragraph 
(h)(4)  of  this  section. 

(BL)ESliu=Emissions  from  each  Group  1 
storage  vessel  i  if  the  applicable 
reference  control  technology  or 
standard  had  been  applied  to  the 
uncontrolled  emissions.  ESIk,  is 
calculated  according  to  paragraph 
(h)(4)  of  this  section.  For  calculating 
these  emissions,  BL=0.05  for  each 
Group  1  storage  vessel  i  subject  to 
§  63.1314(a);  a.nd  BL=0.02  for  each 
storage  vessel  i  subject  to 

^  §  63.1314(c). 


ES2iACTUAL=Emissions  from  each  Group 
2  storage  vessel  i  that  is  controlled. 
ES2iACTUAL  is  calculated  according 
to  paragraph  (h)(4)  of  this  section. 

ES2iBASE=Emissions  from  each  Group  2 
storage  vessel  i  at  the  baseline  date. 
ES2iBASE  is  calculated  according  to 
paragraph  (h)(4)  of  this  section. 

EWWliACTUAL=Emissions  from  each 
Group  1  wastewater  stream  i  that  is 
controlled  to  a  level  more  stringent 
than  the  reference  control 
technology.  EWWliAcruAL  is 
calculated  according  to  paragraph 
(h)(5)  of  this  section. 

EWWlic=Emissions  from  each  Group  1 
wastewater  stream  i  if  the  reference 
control  technology  had  been 
applied  to  the  uncontrolled 
emissions.  EWWlic  is  calculated 
according  to  paragraph  (h)(5)  of  this 
section. 

EWW2iAcruAL=Emissions  from  each 
Group  2  wastewater  stream  i  that  is 
controlled.  EWW2iAcnjAL  is 
calculated  according  to  paragraph 
(h)(5)  of  this  section. 

EWW2iBASE=Emissions  from  each  Group 
2  wastewater  stream  i  at  the 
baseline  date.  EWW2iBASE  is 
calculated  according  to  paragraph 
(h)(5)  of  this  section. 

(0.10)EBPVliu=Emissions  from  each 
Group  1  batch  process  vent  i  if  the 
applicable  reference  control 
technology  had  been  applied  to  the 
uncontrolled  emissions.  EBPVliu  is 
calculated  according  to  paragraph 
(h)(6)  of  this  section. 

EBPVliACTUAL=Emissions  from  each 
Group  1  batch  process  vent  i  that  is 
controlled  to  a  level  more  stringent 
than  the  reference  control 
technology.  EBPVliAcruAL  is 
calculated  according  to  paragraph 
(h)(6)  of  this  section. 

(0.10)EABVliu=Emissions  from  each 
Group  1  aggregate  batch  vent  stream 
i  if  the  applicable  reference  control 
technology  had  been  applied  to  the 
uncontrolled  emissions.  EABVlu,  is 
calculated  according  to  paragraph 
(h)(7)  of  this  section. 

EABVliACTUAL=Emissions  from  each 
Group  1  aggregate  batch  vent  stream 

1  that  is  controlled  to  a  level  more 
stringent  than  the  reference  control 
technology.  EABYIiactual  is 
calculated  according  to  paragraph 
(h)(7)  of  this  section. 

£BPV2iBASE=Emissions  from  each  Group 

2  batch  process  vent  i  at  the 
baseline  date.  EBPV2iBASE  is 
calculated  according  to  paragraph 
(h)(6)  of  this  section. 

EBPV2iACTUAL=Emissions  from  each 
Group  2  batch  process  vent  i  that  is 
controlled.  EBPV2iACTUAL  is 


calculated  according  to  paragraph 
(h)(6)  of  this  section. 
EABV2iBASE=Emissions  from  each 

Group  2  aggregate  batch  vent  stream 
i  at  the  baseline  date.  EABV2iBASE  is 
calculated  according  to  paragraph 
(h)(7)  of  this  section. 
EABV2iACTUAL=Emissions  from  each 
Group  2  aggregate  batch  vent  stream 
i  that  is  controlled.  EABV2iAcnjAL 
is  calculated  according  to  paragraph 
(h)(7)  of  this  section. 
n=Number  of  Group  1  emission  points 
included  in  the  emissions  average. 
The  value  of  n  is  not  necessarily  the 
same  for  continuous  process  vents, 
batch  process  vents,  aggregate  batch 
vent  streams,  storage  vessels, 
wastewater  streams,  or  the 
collection  of  process  sections 
within  the  affected  source. 
m=Number  of  Group  2  emission  points 
included  in  the  emissions  average. 
The  value  of  m  is  not  necessarily 
the  same  for  continuous  process 
vents,  batch  process  vents, 
aggregate  batch  vent  streams, 
storage  vessels,  wastewater  streams, 
or  the  collection  of  process  sections 
within  the  affected  source. 

(i)  Except  as  specified  in  paragraph 
(h)(l)(iv)  of  this  section,  for  an  emission 
point  controlled  using  a  reference 
control  technology,  the  percent 
reduction  for  calculating  credits  shall  be 
no  greater  than  the  nominal  efficiency 
associated  with  the  reference  control 
technology,  unless  a  higher  nominal 
efficiency  is  assigned  as  specified  in 
paragraph  (h)(l)(ii)  of  this  section. 

(ii)  For  an  emission  point  controlled 
to  a  level  more  stringent  than  the 
reference  control  te(^ology.  the 
nominal  efficiency  for  calculating 
credits  shall  be  assigned  as  described  in 
paragraph  (i)  of  this  section.  A  roference 
control  technology  may  be  approved  for 
use  in  a  different  manner  and  assigned 

a  higher  nominal  efficiency  accorffing  to 
the  procedures  in  paragraph  (i)  of  this 
section. 

(iii)  For  an  emission  point  controlled 
using  a  pollution  prevention  measure, 
the  nominal  efficiency  for  calculating 
credits  shall  be  as  determined  as 
described  in  paragraph  (j)  of  this 
section. 

(iv)  For  Group  1  and  Group  2  batch 
process  vents  and  Group  1  and  Group  2 
aggregate  batch  vent  streams,  the 
percent  reduction  for  calculating  credits 
shall  be  the  percent  reduction 
determined  according  to  the  procediures 
in  paragraphs  (h)(6)(ii)  and  (h)(6)(iii)  of 
this  section  for  batch  process  vents  and 
paragraphs  (h)(7)(ii)  and  (h)(7)(iii)  of 
this  section  for  aggregate  batch  vent 
streams. 
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(2)  Emissions  from  continuous 

grocess  vents  subject  to  §63.1315  shall 
e  determined  as  follows: 

(i)  Uncontrolled  emissions  from 
Group  1  continuous  process  vents 
(ECPVlhi)  shall  be  calculated  according 


to  the  procedures  and  equation  for 
ECPViu  in  paragraphs  (g)(2Ki)  and 

(g)(2)(ii)  of  this  section. 

(ii)  Actual  emissions  from  Group  1 
continuous  process  vents  controlled 
using  a  technology  with  an  approved 


nominal  efficiency  greater  than  98 
percent  or  a  pollution  prevention 
measure  achieving  greater  than  98 
percent  emission  r^uction 
(ECPVliACTUAL)  shall  be  calculated 
using  Equation  36  of  this  subpart. 


ECPVl 


iACTtJAL 


=  ECPVl 


(Nominal  efficiency  % 

100%  J 


(Eq.36) 


(iii)  The  following  procedures  shall  be 
used  to  calculate  actual  emissions  firom 
Group  2  continuous  process  vents 
(ECPV2|ACTUAL)t 


(A)  For  a  Group  2  continuous  process 
vent  controlled  by  a  control  device,  a 
recovery  device  applied  as  a  pollution 
prevention  project,  or  a  pollution 


ECPV2j^enjAL=ECPV2 


tafi- 


Percent  reduction'! 

100%  J 


(1)  ECPV2iu  shall  be  calculated 
according  to  the  equations  and 
procedures  for  ECPViu  in  paragraphs 

(g) (2)(i)  and  (g)(2)(ii)  of  this  section, 
except  as  provided  in  paragraph 

(h) (2)(iii)(A)(d)  of  this  section. 

(2)  The  percent  reduction  shall  be 
calculated  according  to  the  procediu^s 
in  paragraphs  (g)(2)(iii)(B)(I)  through 
(g)(2)(iii)(B)(5)  of  this  section,  except  as 
provided  in  paragraph  (h)(2)(iii)(A)(4)  of 
this  section. 


(3)  If  a  recovery  device  was  added  as 
part  of  a  pollution  prevention  project. 
ECPV2iu  shall  be  c^culated  prior  to  that 
recovery  device.  The  equation  for 
ECPViu  in  paragraph  (g)(2)(ii)  of  this 
section  shall  be  used  to  calculate 
ECPV2iu;  however,  the  sampling  site  for 
measurement  of  vent  stream  flow  rate 
and  organic  HAP  concentration  shall  be 
at  the  inlet  of  the  recovery  device. 

(4)  If  a  recovery  device  was  added  as 
part  of  a  pollution  prevention  project. 


prevention  measure,  where  the  control 
achieves  a  percent  reduction  less  than 
or  equal  to  98  percent  reduction,  use 
Eqiiation  37  of  this  subpart. 


(Eq.37] 


the  percent  reduction  shall  be 
demonstrated  by  conducting  a 
performance  test  at  the  inlet  and  outlet 
of  that  recovery  device. 

(B)  For  a  Group  2  continuous  process 
vent  controlled  using  a  technology  with 
an  approved  nominal  efficiency  greater 
than  98  percent  or  a  pollution 
prevention  measure  achieving  greater 
than  98  percent  reduction,  use  Equation 
38  of  this  subpart. 


ECPV2i 


iACrUAL 


=  ECPV2:J  1- 


Nominal  efficiency  % 
100% 


(iv)  Emissions  from  Group  2 
continuous  process  vents  at  baseline 
shall  be  calculated  as  follows: 

(A)  If  the  continuous  process  vent  was 
uncontrolled  on  November  15. 1990. 


ECPV2iBASE=ECPV2i„  and  shall  be 
calculated  according  to  the  procedures 
and  equation  for  ECPViu  in  paragraphs 
(g)(2)(i)  and  (g)(2)(ii)  of  this  section. 


[Eq.38] 


(B)  If  the  continuous  process  vent  was 
controlled  on  November  15. 1990.  use 
Equation  39  of  this  subpart. 


ECPV2i3^E=ECPV2;Jl- 


Percent  reduction 
100% 


[Eq.39] 


(1)  ECPV2iu  is  calculated  according  to 
the  procediues  and  equation  for  ECPViu 
in  paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of 
this  section. 

(2)  The  percent  reduction  shall  be 
calculated  according  to  the  procedures 
specified  in  paragraphs  (g)(2)(iii)(B)(l) 
through  (g)(2)(iiiKB)(  J)  of  this  section. 

(C)  If  a  recovery  device  was  added  as 
part  of  a  pollution  prevention  project 
initiated  after  November  15. 1990. 
ECPV2iBASE=ECPV2iu.  where  ECPV2iu  is 
calculated  according  to  paragraph 
(h)(2)(iii)(A)(3)  of  this  section. 


(3)  Emissions  from  continuous 
process  vents  subject  to 
§63.1316(b)(l)(i).  (b)(l)(ii).  (b)(2)(i). 
(b)(2)(ii).  or  (c)(1)  shall  be  determined  as 
follows: 

(i)  Emissions  from  Group  1 
continuous  process  vents  located  in  the 
collection  of  process  sections  j  within 
the  affected  source  if  the  applicable 
standard  had  been  applied  to  the 
uncontrolled  emissions  (ECPVSljsij) 
shall  be  calculated  according  to 
paragraph  (g)(3)(ii)  of  this  section. 

(ii)  Actual  emissions  from  Group  >1 
continuous  process  vents  located  in  the 


collection  of  process  sections  j  within 
the  affected  source  controlled  to  a  level 
more  stringent  than  the  applicable 
standard  (ECPVSljAcruAL)  shall  be 
calculated  using  the  procedures  in 
paragraphs  (g)(3)(ii)(A)  and  (g)(3)(ii)(B) 
of  this  section,  except  that  the  actual 
emission  level.  Mg  organic  HAP/Mg  of 
product,  shall  be  used  as  EFsui  in 
Equation  31  of  this  subpart.  Further. 
ECTVSljACTUAL  for  continuous  process 
vents  subject  fo  §  63.1316(c)(1) 
controlled  in  accordance  with 
§63.1316(c)(l)(iii)  shall  be  calculated 
using  the  procedures  in  paragraph 
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(h)(2)(ii)  of  this  section  for  individual 
continuous  process  vents  and  then 
summing  said  emissions  to  get 
ECPVSljACTUAi-.  except  that  the 
sampling  site  shall  be  after  recovery 
devices  installed  as  part  of  normal 
opfflation;  before  any  add-on  control 
devices  (i.e..  those  required  by 
regulation);  and  prior  to  discharge  to  the 
atmosphere. 

(iii)  Actual  emissions  ftom  Group  2 
continuous  process  vents  subject  to 
§  63.1316(b)(l)(i)  located  in  the 
collection  of  material  recovery  sections 
j  within  the  affected  source 
(ECPVS2jAciuAL)  shall  be  calculated 
using  the  procedures  in  paragraphs 
(g)(3)(ii)(A)  and  (g)(3)(ii)(B)  of  tMs 
section,  except  that  the  actual  emission 
level.  Mg  organic  HAP/Mg  of  product. 


shall  be  used  as  EFud  in  Equation  31  of 
this  subpart. 

(iv>  Emissions  fiom  Group  2 
continuous  process  vents  subject  to 
§63.1316Cb)(l)(i)  located  in  the 
collection  of  material  recovery  sections 
j  within  the  affected  sovuce  at  baseline 
(ECPVS2jbase)  shall  be  calculated  using 
the  procedures  in  paragraphs 
(g)(3)(ii)(A)  and  (g)(3)(ii)(B)  of  this 
section,  except  that  the  actual  emission 
level,  organic  HAP/Mg  of  product,  at 
baseline  shdl  be  used  as  in 
Equation  31  of  this  subpart. 

i4)(i)  Emissions  from  storage  vessels 
shall  be  calculated  using  the  procedures 
spedfied  in  §  63.150(h)(3). 

(ii)  Actual  emissions  from  Group  1 
storage  vessels  at  an  existing  affected 
source  producing  ASA/AMSAN  subject 
to  §63.1314(c>  using  a  technology  with 
an  approved- nominal  efficiency  greater 


than  98  percent  or  a  pollution 
prevention  measure  achieving  greater 
than  98  percent  emission  reduction 
shall  be  calculated  using  the  procedures 
specified  in  §63.150(h)(3)(ii). 

(5)  Emissions  from  wastewater 
streams  shall  be  calculated  using  the 
procedures  specified  in  §  63.150(h)(5). 

(6)  Emissions  fiom  batch  process 
vents  shall  be  determined  as  follows: 

(i)  Uncontrolled  emissions  from 
Group  1  batch  process  vents  (EBPVlh,) 
shall  be  calculated  using  the  procedures 
§  63.1323(b). 

(ii)  Actual  emissions  fiom  Group  1 
batch  process  vents  Controlled  to  a  level 
more  stringent  than  the  reference 
control  tec^ology  (EBPVliAcruAL)  shall 
be  calculated  using  Equation  40  of  this 
subpart,  where  percent  reduction  is  for 
the  batch  cycle. 


[Eq.40T 


i.  Percent reductien'V 
^^PV^iAcruAL  “  EBPVlj^  I  1 

V  100%  / 


(A)  The  percent  reduction  for  the 
batch  cycle  shall  be  calculated 
acGordffig  to  the  procedmos  in 
§  63.1325(c)(2). 

(6)  The  percent  reduction  for  control 
devices  shall  be  determined  according 


to  the  procedures  in  §63.132S(c)(2)(i) 
throu^  (cK2)(riiX 

(C)  ihe  percent  reduction  of  pollution 
prevention  measures  shall  be  calculated 
using  the  procedures  specified  m 
pmemraph  ()>  of  this  section. 

(iii)  Aeti^emissions  fiem  &oup  2 
batch  process  vents  CEW>V2iactual) 


shall  be  calculated  using  Equation  41  of 
this  subpart  and  the  procedures  in 
I>aragraphs  (h)(6)(ii)(A)  through 
ffi)(6)(ii)(C)  of  this  section.  EBPV2iu 
shall  be  calculated  using  the  procedures 
specified  in  §  63.1323(b). 


lEq,4U 


EBPV2 


iACrUAt 


=  EBPV2;..h- 


Percent  reductioR  \ 

100%  j 


(iv)  Emissions  fiom  Group  2  batch 
process  vents  at  baseline  (]^PV2iBASB) 
shall  be  calculated  as  follows: 

(A)  If  the  batch  process  vent  was 
uncontrolled  on  November  15, 1990, 


EBPV2iBASB=EBPV2ii,  and  shaR  be 
calculated  using  the  proeediues 
specified  in  §63.1323(b). 

(B)  If  the  batch  process  vent  was 
controlled  on  November  15, 1990,  use 


Equation  42  of  this  subpart  and  the 
procedures  in  paragraphs  (h)(6)(ii)(A) 
through  (h)(6)(ii)(C)  of  tlus  section. 
EBPV2iu  sh^l  be  calculated  using  the 
procedures  specified  in  §  63.1323(b). 


EBPV2iBASE  =EBPV2i 


r 

►  »- 


Percent  reduction 
100% 


[Eq.42} 


(7)  Emissions  from  aggregate  batch 
vmit  streams  shall  be  determined  as 
follows: 

(i)  Uncontrolled  emissions  from 
Group  1  aggregate  batch  vent  streams 
(EABVliJ  shall  be  calculated  according 


to  the  procedures  and  equation  for 
EABVh,  in  paragraphs  (g)(7)(i)  and 
(g)(7)(ii)  of  this  section. 

(ii)  Actual  emissions  firom  Group  1 
aggregate  batch  vent  streams  controlled 
to  a  level  more  stringent  than  the 


reference  control  technology 
(EABYIiactual)  shall  be  calculated 
using  Equation  43  of  this  subpart. 


EABVl 


iACTUAL 


=  EABVl 


iu  1- 
V 


Percent  reduction  ^ 
100% 


[Eq.43] 


Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Rules  and  Regulations  48269 


(A)  The  percent  reduction  for  control 
devices  shall  be  determined  according 
to  the  procedures  in  §  63.1325(e). 

(B)  The  percent  reduction  of  pollution 
prevention  measures  shall  be  calculated 


(iv)  Emissions  from  Group  2  aggregate 
batch  vent  streams  at  baseline  shall  ^ 
calculated  as  follows: 

(A)  If  the  aggregate  batch  vent  stream 
was  imcontrolled  on  November  15, 
1990,  EABV2iBASE=EABV2iu  and  shall 
be  calculated  according  to  the 


using  the  procedures  specified  in 
paragraph  (j)  of  this  section. 

(iii)  Actual  emissions  fiom  Group  2 
aggregate  batch  vent  streams 
(EABV2iACTUAL)  shall  be  calculated 
using  Equation  44  of  this  subpart  and 


procedures  and  equation  for  EABViu  in 
paragraphs  (g)(7)(i)  and  (g)(7)(ii)  of  this 
section. 

(B)  If  the  aggregate  batch  vent  stream 
was  controlled  on  November  15, 1990, 
use  Equation  45  of  this  subpart  and  the 
procedures  in  paragraphs  (h)(7)(ii)(A) 


the  procedures  in  paragraphs 
(h)(7)(ii)(A)  through  (h)(7)(ii)(B)  of  this 
section.  EABV2iu  shall  be  calculated 
according  to  the  equations  and 
procedures  for  EABViu  in  paragraphs 
(g)(7)(i)  and  (g)(7)(ii)  of  this  section. 


[Eq.44] 


through  (h)(7)(ii)(B)  of  this  section. 
EABV2iu  shall  be  calculated  according 
to  the  equations  and  procedures  for 
EABViu  in  paragraphs  (g)(7)(i)  and 
(g)(7){ii)  of  this  section. 


[Eq.45] 


EABV2; 


■BASE 


=  EABV2:. 


1-- 


Percent  reduction 


100% 


EABV2 


iACTUAL 


=  EABV2;J  1- 


Percent  reduction') 


100% 


j 


(i)  The  following  procedures  shall  be 
followed  to  establish  nominal 
efiiciencies  for  emission  controls  for 
storage  vessels,  continuous  process 
vents,  and  process  wastewater  streams. 
The  procedures  in  paragraphs  (i){l) 
through  (i)(6)  of  this  section  shall  be 
followed  for  control  technologies  that 
are  different  in  use  or  design  fitim  the 
reference  control  technologies  and 
achieve  greater  percent  reductions  than 
the  percent  efficiencies  assigned  to  the 
reference  control  technologies  in 
§63.111. 

(1)  In  those  cases  where  the  owner  or 
operator  is  seeking  permission  to  take 
credit  for  use  of  a  control  technology 
that  is  different  in  use  or  design  from 
the  reference  control  technology,  and 
the  different  control  technology  will  be 
used  in  more  than  three  applications  at 
a  single  plant-site,  the  owner  or  operator 
shall  submit  the  information  specified 
in  paragraphs  (i)(l)(i)  through  (i)(l)(iv) 
of  this  section  to  the  Director  of  the  EPA 
Office  of  Air  Quality  Planning  and 
Standards  in  writing: 

(i)  Emission  stream  characteristics  of 
each  emission  point  to  which  the 
control  technology  is  or  will  be  applied 
including  the  kind  of  emission  point, 
flow,  organic  HAP  concentration,  and 
all  other  stream  characteristics 
necessary  to  design  the  control 
technology  or  determine  its 
performance. 

(ii)  Description  of  the  control 
technology  including  design 
specifications. 

(iii)  Documentation  demonstrating  to 
the  Administrator’s  satisfaction  the 
control  efficiency  of  the  control 


technology.  This  may  include 
performance  test  data  collected  using  an 
appropriate  EPA  Method  or  any  other 
method  validated  according  to  Method 
301  of  appendix  A  of  this  part.  If  it  is 
infeasible  to  obtain  test  data, 
documentation  may  include  a  design 
evaluation  and  calculations.  The 
engineering  basis  of  the  calculation 
procedures^and  ail  inputs  and 
assumptions  made  in  the  calculations 
shall  be  documented. 

(iv)  A  description  of  the  parameter  or 
parameters  to  be  monitored  to  ensure 
that  the  control  technology  will  be 
operated  in  conformance  with  its  design 
and  an  explanation  of  the  criteria  used 
for  selection  of  that  parameter  (or 
parameters). 

(2)  The  Administrator  shall  determine 
within  120  operating  days  whether  an 
application  presents  sufficient 
information  to  determine  nominal 
efficiency.  The  Administrator  reserves 
the  right  to  request  specific  data  in 
addition  to  the  items  listed  in  paragraph 
(i)(l)  of  this  section. 

(3)  The.  Administrator  shall  determine 
within  120  operating  days  of  the 
submittal  of  sufficient  data  whether  a 
control  technology  shall  have  a  nominal 
efficiency  and  the  level  of  that  nominal 
efficiency.  If,  in  the  Administrator’s 
judgment,  the  control  technology 
achieves  a  level  of  emission  reduction 
greater  than  the  reference  control 
technology  for  a  particular  kind  of 
emission  point,  the  Administrator  will 
publish  a  Federal  Register  notice 
establishing  a  nominal  efficiency  for  the 
control  technology. 


(4)  The  Administrator  may  grant 
permission  to  take  emission  credits  for 
use  of  the  control  technology.  The 
Administrator  may  also  impose 
requirements  that  may  be  necessary  to 
ensure  operation  and  maintenance  to 
achieve  ffie  specified  nominal 
efficiency. 

(5)  In  those  cases  where  tjie  owner  or 
operator  is  seeking  permission  to  take 
credit  for  use  of  a  control  technology 
that  is  different  in  use  or  design  firom 
the  reference  control  technology  and  the 
different  control  technology  will  be 
used  in  no  more  than  three  applications 
at  a  single  plant  site,  the  information 
listed  in  paragraphs  (i)(l)(i)  through 
(i)(l)(iv)  of  this  section  can  be  submitted 
to  the  permitting  authority  for  the  . 
afiected  source  for  approval  instead  of 
the  Administrator. 

(i)  In  these  instances,  use  and 
conditions  for  use  of  the  control 
technology  can  be  approved  by  the 
permitting  authority  as  part  of  an 
operating  permit  application  or 
modification.  The  permitting  authority 
shall  follow  the  procedures  specified  in 
paragraphs  (i)(2)  through  (i)(4)  of  this 
section  except  that,  in  these  instances, 

a  Federal  Register  notice  is  not  required 
to  establish  the  nominal  efficien'cy  for 
the  difierent  technology. 

(ii)  If,  in  reviewing  the  application, 
the  permitting  authority  believes  the 
control  technology  has  broad 
applicability  for  use  by  other  affected 
sources,  the  permitting  authority  shall 
submit  the  information  provided  in  the 
application  to  the  Director  of  the  EPA 
Office  of  Air  Quality  Planning  and 
Standards.  The  Administrator  shall 
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review  the  technology  for  broad 
applicability  and  may  publish  a  Federal 
Register  notice;  however,  this  review 
shall  not  affect  the  permitting 
authority’s  approval  of  the  nominal 
efficiency  of  the  control  technology  for 
the  specific  application. 

(6)  If,  in  reviewing  an  application  for 
a  control  technology  for  an  emission 
point,  the  Administrator  or  permitting 
authority  determines  the  control 
technology  is  not  different  in  use  or 
design  horn  the  reference  control 
technology,  the  Administrator  or 
permitting  authority  shall  deny  the 
application. 

Cj)  The  following  procedures  shall  be 
used  for  calculating  the  efficiency 
(percent  reduction)  of  pollution 
prevention  measures  for  storage  vessels, 
continuous  process  vents,  batch  process 
vents,  aggregate  batch  vent  streams,  and 
wastewater  streams: 

(1)  A  pollution  prevention  measure  is 
any  practice  that  meets  the  criteria  of 


paragraphs  (j)(l)(i)  and  ())(l)(ii)  of  this 
section. 

(1)  A  pollution  prevention  measure  is 
any  practice  that  results  in  a  lesser 
quantity  of  organic  MAP  emissions  per 
unit  of  product  released  to  the 
atmosphere  prior  to  out-of-process 
recycling,  treatment,  or  control  of 
emissions,  while  the  same  product  is 
produced. 

(ii)  Pollution  prevention  measures 
may  include:  substitution  of  feedstocks 
that  reduce  organic  HAP  emissions; 
alterations  to  toe  production  process  to 
reduce  the  volmne  of  materials  released 
to  the  environment;  equipment 
modifications;  housekeeping  measures; 
and  in-process  recycling  that  returns 
waste  materials  directly  to  production 
as  raw  materials.  Production  cutbacks 
do  not  qualify  as  pollution  prevention. 

(2)  The  emission  reduction  efficiency 
of  pollution  prevention  measures 
implemented  after  November  15, 1990, 
can  be  used  in  calculating  the  actual 


emissions  firom  an  emission  point  in  the 
debit  and  credit  equations  in  paragraphs 
(g)  and  (h)  of  this  section. 

(i)  For  pollution  prevention  iqeasures, 
the  percent  reduction  used  in  the 
equations  in  paragraphs  (g)(2)  through 

(g) (7)  'of  this  section  and  paragraphs 

(h) (2)  through  (h)(7)  of  this  section  is  the 
percent  difference  between  the  monthly 
organic  HAP  emissions  for  each 
emission  point  after  the  pollution 
prevention  measure  for  the  most  recent 
month  versus  monthly  emissions  finm 
the  same  emission  point  before  the 
pollution  prevention  measure,  adjusted 
by  the  volume  of  product  produced 
during  the  two  monthly  periods. 

(ii)  Equation  46  of  this  subpart  shall 
be  used  to  calculate  the  percent 
reduction  of  a  pollution  prevention 
measure  for  each  emission  point. 


E 

“  p 

Percent  reduction  - — - 1 00%  [Eq.  46] 

Eb 


where: 

Percent  reduction=Efficiency  of 
pollution  prevention  measure 
(percent  organic  HAP  reduction). 

EB=Montoly  emissions  before  the 
pollution  prevention  measiu«, 
megagrams  per  month,  determined 
as  specified  in  paragraphs 
(j)(2)(ii)(A).  (j)(2)(ii)(B).  and 
(j)(2)(ii)(C)  of  this  section. 

Epp=Monthly  emissions  after  the 
pollution  prevention  measure, 
megagrams  per  month,  as 
determined  for  the  most  recent 


where: 

n=Number  of  wastewater  streams. 

Osi^Average  flow  rate  for  wastewater 
stream  i  before  the  pollution 
prevention  measure,  defined  and 
determined  according  to 
§  63.144(c)(3),  liters  per  minute, 
before  implementation  of  the 
pollution  prevention  measure. 

HBi=Number  of  hours  per  month  that 
wastewater  stream  i  was  discharged 
before  the  pollution  prevention 
measure,  hours  per  month. 


month,  determined  as  specified  in 
either  paragraphs  (j)(2)(ii)(D)  or 
(j)(2)(ii)(E)  of  this  section. 

PB=Montoly  production  before  the 
pollution  prevention  measure, 
megagrams  per  month,  during  the 
same  period  over  which  Eb  is 
calculated.  . 

Ppp=Montoly  production  after  the 
pollution  prevention  measure, 
megagrams  per  month,  as 
determined  for  the  most  recent 
month. 


(60‘10^)CJ,iH„tFe„HAP,|„ 

m=l 


s=Total  number  of  organic  HAP  in 
wastewater  stream  i. 

Fem=Fraction  emitted  of  organic  HAP  m 
in  wastewater  from  Table  9  of 
subpart  G  of  this  part, 
dimensionless. 

HAPBim=Average  concentration  of 
organic  HAP  m  in  wastewater 
stream  i,  defined  and  determined 
according  to  paragraph  (g)(5)(i)  of 
this  section,  before  the  pollution 
prevention  measure,  parts  per 
million  by  weight,  as  measmred 


(A)  The  monthly  emissions  before  the 
pollution  prevention  measure,  Eb,  shall 
be  determined  in  a  maimer  consistent 
with  the  equations  and  procediues  in 
paragraphs  (g)(2)  and  (g)(3)  of  this 
section  for  continuous  process  vents, 
paragraph  (g)(4)  of  this  section  for 
storage  vessels,  paragraph  (g)(6)  of  this 
section  for  batch  process  vents,  and 
paragraph  (g)(7)  of  this  section  for 
aggregate  batch  vent  streams. 

(B)  For  wastewater,  Eb  shall  be 
calculated  using  Equation  47  of  this 
subpart. 


[Eq.47] 


before  the  implementation  of  the 
pollution  measure. 

(C)  If  the  pollution  prevention 
measure  was  implemented  prior  to 
September  12, 1996  records  may  be 
used  to  determine  Eb. 

(D)  The  monthly  emissions  after  the 
pollution  prevention  measure,  Epp,  may 
be  determined  during  a  performance  test 
or  by  a  design  evaluation  and 
documented  engineering  calculations. 
Once  an  emissions-to-production  ratio 
has  been  established,  the  ratio  can  be 


eb=i: 


Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Rules  and  Regulations  48271 


used  to  estimate  monthly  emissions 
from  monthly  production  records. 

(E)  For  wastewater,  Epp  shall  be 
calculated  using  Equation  48  of  this 


i=l 


(iii)  All  equations,  calculations,  test 
procedures,  test  results,  and  other 
information  used  to  determine  the 
percent  reduction  achieved  by  a 
pollution  prevention  measure  for  each 
emission  point  shall  be  fully 
documented. 

(iv)  The  same  pollution  prevention 
measure  may  reduce  emissions  from 
multiple  emission  points.  In  such  cases, 
the  percent  reduction  in  emissions  for 
each  emission  point  must  be  calculated. 

(v)  For  the  purposes  of  the  equations 
in  paragraphs  (h)(2)  through  (h)(7)  of 
this  section  used  to  calculate  credits  for 
emission  points  controlled  more 
stringently  than  the  reference  control 
technology,  the  nominal  efficiency  of  a 
pollution  prevention  measure  is 
equivalent  to  the  percent  reduction  of 
the  pollution  prevention  measure.  When 
a  pollution  prevention  measure  is  used, 
the  owner  or  operator  of  an  affected 
source  is  not  required  to  apply  to  the 
Administrator  for  a  nominal  efficiency 
and  is  not  subject  to  paragraph  (i)  of  this 
section. 

(k)  The  owner  or  operator  must 
demonstrate  that  the  emissions  firom  the 
emission  points  proposed  to  be 
included  in  the  emissions  average  will 
not  result  in  greater  hazard  or,  at  the 
option  of  the  Administrator,  greater  risk 
to  humui  health  or  the  environment 
than  if  the  emission  points  were 
controlled  according  to  the  provisions 
in  §§63.1314,  63.1315,  63.1316  through 
63.1320,  63.1321,  and  63.1330. 

(l)  This  demonstration  of  hazard  or 
risk  equivalency  shall  be  made  to  the 
satisfaction  of  the  Administrator. 

(1)  The  Administrator  may  require 
owners  and  operators  to  use  specific 
methodologies  and  procedures  for 
making  a  hazard  or  risk  determination. 

(ii)  The  demonstration  and  approval 
of  hazard  or  risk  equivalency  shall  be 
made  according  to  any  guidance  that  the 
Administrator  makes  available  for  use. 

(2)  Owners  and  operators  shall 
provide  documentation  demonstrating 
the  hazard  or  risk  equivalency  of  their 
proposed  emissions  average  in  their 
operating  permit  application  or  in  their 
Emissions  Averaging  Plem  if  an 
operating  permit  application  has  not  yet 
been  submitted. 


subpart  and  n,  Qppi,  Hppi,  s,  Fem,  and 
HAPppim  are  defined  and  determined  as 
describe  in  paragraph  (j)(2)(ii)(B)  of 
this  section,  except  ffiat  Qppi,  Hppi,  and 


(6.0.10-')Q^H^tF'n,HAP^ 


(3)  An  Emissions  Averaging  Plan  that 
does  not  demonstrate  haz^  or  risk 
equivalency  to  the  satisfaction  of  the 
Administrator  shall  not  be  approved. 

The  Administrator  may  require  such 
adjustments  to  the  Emissions  Averaging 
Plan  as  are  necessary  in  order  to  ensure 
that  the  emissions  average  will  not 
result  in  greater  hazard  or  risk  to  human 
health  or  the  environment  than  would 
result  if  the  emission  points  were 
controlled  according  to  §§  63.1314, 
63.1315,  63.1316  through  63.1320, 
63.1321,  and  63.1330. 

(4)  A  hazard  or  risk  equivalency 
demonstration  must: 

(i)  Be  a  quantitative,  bona  fide 
chemical  hazard  or  risk  assessment; 

(ii)  Accoimt  for  difierences  in 
chemical  hazard  or  risk  to  human  health 
or  the  environment;  and 

(iii)  Meet  any  requirements  set  by  the 
Administrator  for'sdch  demonstrations. 

(1)  For  periods  of  p>arameter 
monitoring  excursions,  an  owner  or 
operator  may  request  that  the  provisions 
of  paragraphs  (1)(1)  through  (1)(4)  of  this 
section  he  followed  instead  of  the 
procedures  in  paragraphs  (f)(3)(i)  and 
(f)(3)(ii)  of  this  section. 

(1)  The  owner  or  operator  shall  notify 
the  Administrator  of  monitoring 
excursions  in  the  Periodic  Reports  as 
required  in  §  63.1335(e)(6). 

(2)  The  owner  or  operator  shall 
demonstrate  that  other  types  of 
monitoring  data  or  engineering 
calculations  are  appropriate  to  establish 
that  the  control  device  for  the  emission 
point  was  operating  in  such  a  fashion  to 
warrant  assigning  full  or  partial  credits 
and  debits.  This  demonstration  shall  be 
made  to  the  Administrator’s  satisfaction, 
and  the  Administrator  may  establish 
procedures  of  demonstrating 
compliance  that  are  acceptable. 

(3)  The  owner  or  operator  shall 
provide  documentation  of  the  excursion 
and  the  other  type  of  monitoring  data  or 
engineering  calculations  to  be  used  to 
demonstrate  that  the  control  device  for 
the  emission  point  was  operating  in 
such  a  fashion  to  warrant  assigning  full 
or  partial  credits  and  debits. 

(4)  The  Administrator  may  assign  full 
or  partial  credit  and  debits  upon  review 
of  the  information  provided. 


HAPppim  shall  be  determined  after  the 
pollution  prevention  measure  has  been 
implemented. 


(Eq.481 


(m)  For  each  emission  point  included 
in  an  emissions  average,  the  owner  or 
operator  shall  perform  testing, 
monitoring,  recordkeeping,  and 
reporting  equivalent  to  that  required  for 
Group  1  emission  points  complying 
with  §§63.1314, 63.1315, 63.1316 
through  63.1320,  63.1321,  and  63.1330, 
as  applicable.  The  specific  requirements 
for  continuous  process  vents,  batch 
process  vents,  aggregate  batch  vent 
streams,  storage  vessels,  and  wastewater 
operations  that  are  included  in  an 
emissions  average  for  an  affected  source 
are  identified  in  paragraphs  (m)(l) 
through  (m)(7)  of  this  section. 

(1)  For  each  continuous  process  vent 
subject  to  §  63.1315  equipped  with  a 
flare,  incinerator,  boiler,  or  process 
heater,  as  appropriate  to  the  control 
technique: 

(1)  Determine  whether  the  continuous 
process  vent  is  Group  1  or  Group  2 
according  to  the  procedures  specified  in 
§63.1315; 

(ii)  Conduct  initial  performance  tests 
to  determine  percent  reduction 
according  to  the  procedures  specified  in 
§63.1315;  and 

(iii)  Monitor  the  operating  parameters, 
keep  records,  and  submit  reports 
according  to  the  procedures  specified  in 
§63.1315. 

(2)  For  each  continuous  process  vent 
subject  to  §  63.1315  equipped  with  a 
carbon  adsorber,  absorber,  or  condenser 
but  not  equipped  with  a  control  device, 
as  appropriate  to  the  control  technique: 

(i)  Determine  the  flow  rate,  organic 
HAP  concentration,  and  TRE  index 
value  according  to  the  procedures 
specified  in  §  63.1315;  and 

(ii)  Monitor  the  operating  parameters, 
keep  records,  and  submit  reports 
according  to  the  procedtu^  specified  in 
§63.1315. 

(3)  For  continuous  process  vents 
subject  to  §  63.1316(b)(l)(i),  (b)(l)(ii), 
(b)(2)(i),  (b)(2)(ii),  or  (c)(1): 

(i)  Determine  whether  the  emissions 
fitjm  the  continuous  process  vents 
subject  to  §  63.1316(b)(l)(i)  located  in 
the  collection  of  material  recovery 
sections  within  the  affected  source  are 
greater  than,  equal  to,  or  less  than  0.12 
kg  organic  HAP  per  Mg  of  product 
accoi^ing  to  the  procedures  specified  in 
§  63.1318(b); 
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(ii)  Determine  the  emission  rate, 

ERhap,  for  each  collection  of  process 
sections  within  the  affected  source 
according  to  the  procedures  specified  in 
§  63.1318(b);  and 

(iv)  Monitor  the  operating  parameters, 
keep  records,  and  submit  reports 
according  to  the  procedures  specified  in 
§63.1317,  §63.1319,  §63.1320. 

(4)  For  each  storage  vessel  controlled 
with  an  internal  floating  roof,  external 
roof,  or  a  closed  vent  system  with  a 
control  device,  as  appropriate  to  the 
control  technique: 

(i)  Perform  the  monitoring  or 
inspection  procediues  according  to  the 
procedures  specified  in  §63.1314; 

(ii)  Perform  the  reporting  and 
recordkeeping  procedures  according  to 
the  procedures  specified  in  §  63.1314; 
and 

(iii)  For  closed  vent  systems  with 
control  devices,  conduct  an  initial 
design  evaluation  and  submit  an 
operating  plan  according  to  the 
procediues  specified  in  §63.1314. 

(5)  For  wastewater  emission  points,  as 
appropriate  to  the  control  technique: 

(i)  For  wastewater  treatment 
processes,  conduct  tests  according  to  the 
procedures  specified  in  §  63.1330; 

(ii)  Conduct  .inspections  and 
monitoring  according  to  the  procedures 
speofied  in  §  63.1330; 

(iii)  Implement  a  recordkeeping 
program  according  to  the  procedures 
specified  in  §  63.1330;  and 

(iv)  Implement  a  reporting  program 
according  to  the  procedures  specified  in 
§63.1330. 

(6)  For  each  batch  process  vent  and 
aggregate  batch  vent  stream  equipped 
with  a  control  device,  as  appropriate  to 
the  control  technique: 

(i)  Determine  whether  the  batch 
process  vent  or  aggregate  batch  vent 
stream  is  Group  1  or  Group  2  according 
to  thejprocediues  in  §  63.1323; 

(ii)  (induct  performance  tests 
according  to  the  procedvires  specified  in 
§63.1325; 

(iii)  Conduct  monitoring  according  to 
the  procedures  specified  in  §  63.1324; 
and 

(iv)  Perform  the  recordkeeping  and 
reporting  procedures  acx:ording  to  the 


procedures  specified  in  §§  63.1326  and 
63.1327. 

(7)  If  an  emission  point  in  an 
emissions  average  is  controlled  using  a 
pollution  prevention  measiire  or  a 
device  or  technique  for  which  no 
monitoring  parameters  or  inspection 
procediures  are  required  by  §§  63.1314, 
63.M15, 63.1316  through  63.1320, 
63.1321,  or  63.1330,  the  owner  or 
operator  shall  submit  the  information 
specified  in  §  63.1335(f)  for  alternate 
monitoring  parameters  or  inspection 
procediu^  in  the  Emissions  Averaging 
Plan  or  operating  permit  application. 

(n)  Records  of  all  information 
required  to  calculate  emission  debits 
and  credits  shall  be  retained  for  5  years. 

(o)  Precompliance  Reports,  Emission 
Averaging  Plans,  Notifications  of 
Compliance  Status,  Periodic  Reports, 
and  other  reports  shall  be  submitted  as 
required  by  §63.1335. 

§  63.1 333  Additional  test  methods  and 
procedures. 

(a)  Performance  testing  shall  be 
conducted  in  accordance  with 
§  63.7(aK3),  (d),  (e),  (^,  and  (h),  with  the 
exceptions  specified  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section  and  the 
additions  specified  in  paragraphs  (b) 
through  (d)  of  this  section.  Sections 
63.1314  through  63.1330  also  contain 
specific  testing  requirements. 

(1)  Performance  tests  shall  be 
conducted  according  to  the  provisions 
of  §  63.7(e),  except  that  performance 
tests  shall  be  conducted  at  maximum 
representative  operating  conditions  for 
the  process. 

(2)  References  in  §  63.7(g)  to  the 
Notification  of  Compliance  Status 
requirements  in  §  63.7(h)  shall  refer  to 
the  requirements  in  §  63.1335(e)(5). 

(3)  Because  the  site-specific  test  plans 
in  §  63.7(c)(3)  are  not  required, 

§  63.7(h)(4)(ii)  is  not  applicable. 

(4)  The  owner  or  operator  shall  notify 
the  Administrator  of  the  intention  to 
conduct  a  performance  test  at  least  30 
calendar  days  before  the  performance 
test  is  scheduled  to  allow  the 
Administrator  the  opportunity  to  have 
an  observer  present  during  the  test. 


PR  =  ^ 
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where:  Hj=Number  of  operating  hotus  in  a  year 

PR=Percent  reduction  for  control  device  j. 


(b)  Each  owner  or  operator  of  an 
existing  affected  source  producing  MBS 
compl^ng  with  §  63.1315(b)(2)  shall 
determine  compliance  with  the  mass 
emission  per  mass  product  standard  by 
using  Equation  49  of  this  subpart. 

n 

lE, 

eRmbs=-^  [Eq'tsi 
PEm 

where: 

ERMBs=Enrission  rate  of  organic  HAP  or 
TCX]  from  continuous  process 
vents,  kg/Mg  product. 

Ei=Emission  rate  of  organic  HAP  or  TOC 
horn  continuous  process  vent  i  as 
calculated  using  die  procedures 
specified  in  §  63.116(c)(4),  kg/ 
month. 

PPM=Amount  of  polymer  produced  in 
one  month  as  determined  by  the 
procedures  specified  in 
§  63.1318(b)(l)(ii),  Mg/month. 
nsNumber  of  continuous  process  vents. 
When  determining  Ei,  when  the 
provisions  of  §  63.116(c)(4)  specify  that 
Method  18, 40  CFR  part  60,  appendix  A, 
shall  be  used.  Method  18  or  Method 
25A,  40  CFR  part  60,  appendix  A.  may 
be  used  for  the  purposes  of  this  subpart. 
The  use  of  Method  25  A,  40  CFR  part  60, 
appendix  A,  shall  comply  with 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  The  organic  HAP  used  as  the 
calibration  gas  for  Method  25A,  40  CFR 
part  60,  appendix  A,  shall  be  the  single 
organic  HAP  representing  the  largest 
percent  by  volume. 

(2)  The  use  of  Method  25A,  40  CFR 
part  60,  appendix  A,  is  acceptable  if  the 
response  from  the  high-level  calibration 
gas  is  at  least  20  times  the  standard 
deviation  of  the  response  from  the  zero 
calibration  gas  when  the  instrument  is 
zeroed  on  the  most  sensitive  scale. 

(c)  The  owner  or  operator  of  an 
affected  source,  complying  with 
§  63.1322(a)(3)  shall  determine 
compliance  with  the  percent  reduction 
requirement  using  Equation  50  of  this 
subpart. 


[Eq.50] 


Ei=Mass  rate  of  TOC  or  total  organic 
HAP  at  the  inlet  of  control  device 
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j,  calculated  as  specified  in 
§  63.1325(f),  kg/lu.  This  value 
includes  all  continuous  process 
vents,  batch  pr(K:ess  vents,  and 
aggregate  batch  vent  streams  routed 
to  control  device  j. 

Eo=Mass  rate  of  TOC  or  total  organic 
HAP  at  the  outlet  of  control  device 
j,  calculated  as  specified  in 
§  63.1325(f),  kg/hr. 

Hk=Number  of  hours  of  operation 
during  which  positive  flow  is 
present  in  uncontrolled  continuous 
prcx^ess  vent  or  aggregate  batch  vent 
stream  k,  hr/yr, 

Ei(u=Mass  rate  of  TOC  or  total  organic 
HAP  of  uncontrolled  continuous 
process  vent  or  aggregate  batch  vent 
stream  k,  calculated  as  specified  in 
§  63.1325(f)(4),  kg/hr. 

AEunc=Mass  rate  of  TOC  or  total  organic 
HAP  of  uncontrolled  batch  process 
vent  1,  calculated  as  specified  in 
§  63.1325(f)(4),  kg/yr. 
n=Niimber  of  control  devices, 

uncontrolled  continuous  process 
vents  and  aggregate  batch  vent 
streams,  and  uncontrolled  batch 
process  vents.  The  value  of  n  is  not 
necessarily  the  same  for  these  three 
items. 

(d)  Data  shall  be  reduced  in 
accordance  with  the  EPA  approved 
methods  specified  in  the  applicable 
subpart  or,  if  other  test  methods  are 
used,  the  data  and  methods  shall  be 
validated  according  to  the  protocol  in 
Method  301  of  appendix  A  of  this  part. 

§  63.1 334  Parameter  monitoring  ieveis  and 
excursions. 

(a)  Establishment  of  parameter 
monitoring  levels.  The  owner  or 
operator  of  a  control  or  recovery  device 
that  has  one  or  more  parameter 
monitoring  level  requirements  specified 
under  this  subpart  shall  establish  a 
maximum  or  minimum  level  for  each 
measured  parameter  using  the 
procedures  specified  in  paragraph  (b), 
(c),  or  (d)  of  this  section.  The  procedures 
specified  in  paragraph  (b)  of  this  section 
have  been  approved  by  the 
Administrator.  The  procedures  in 
paragraphs  (c)  and  (d)  of  this  section 
have  not  been  approved  by  the 
Administrator  and  determination  of  the 
parameter  monitoring  level  using  the 
procedures  in  paragraph  (c)  or  (d)  of  this 
section  is  subject  to  review  and 
approval  by  the  Administrator.  Said 
determination  and  supporting 
documentation  shall  be  included  in  the 
Precompliance  Report,  specified  in 
§  63.1335(e)(3). 

(1)  The  owner  or  operator  shall 
operate  control  and  recovery  devices 
such  that  monitored  parameters  remain 


above  the  minimum  established  level  or 
below  the  maximum  established  level. 

(2)  As  specified  in  §  63.1335(e)(5)  and 
§  63.1335(e)(8),  all  established  levels, 
along  with  their  supporting 
documentation  and  the  definition  of  an 
operating  day,  shall  be  approved  as  part 
of  and  incorporated  into  the  Notification 
of  Compliance  Status  or  operating 
permit,  respectively. 

(3)  Nothing  in  this  section  shall  be 
construed  to  allow  a  monitoring 
parameter  excursion  caused  by  an 
activity  that  violates  other  applicable 
provisions  of  subpart  A,  F,  or  G  of  this 
part. 

(b)  Establishment  of  parameter 
monitoring  levels  based  on  peiformance 
tests.  The  procedures  specified  in 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section  shall  be  used,  as  applicable,  in 
establishing  parameter  monitoring 
levels.  Level(s)  established  imder  this 
paragraph  (b)  shall  be  based  on  the 
parameter  values  measured  during  the 
performance  test. 

(1)  Storage  tanks  and  wastewater.  The 
maximiun  and/or  minimum  monitoring 
levels  shall  be  based  on  the  parameter ' 
values  measured  during  the 
performance  test,  supplemented,  if 
desired,  by  engineering  assessments 
and/or  manufactvurer’s 
recommendations. 

(2)  Continuous  process  vents.  During 
initial  compliance  testing,  the 
appropriate  parameter  shall  be 
continuously  monitored  during  the 
required  1-hour  runs.  The  monitoring 
leveUs]  shall  then  be  established  as  the 
average  of  the  maximum  (or  minimum) 
point  values  fi'om  the  three  test  nms. 
The  average  of  the  maximum  values 
shall  be  used  when  establishing  a 
maximum  level,  and  the  average  of  the 
minimum  values  shall  be  used  when 
establishing  a  minimum  level. 

(3)  Batch  process  vents.  The 
monitoring  level(s)  shall  be  established 
using  the  procedures  specified  in 
paragraphs  (b)(3)(i)  through  (b)(3)(ii)  of 
this  section,  as  appropriate.  The 
procedures  specified  in  this  paragraph 
(b)(3)  may  only  be  used  if  the  batch 
emission  episodes,  or  portions  thereof, 
selected  to  be  controlled  were  tested, 
and  monitoring  data  were  collected, 
during  the  entire  period  in  which 
emissions  were  vented  to  the  control 
device,  as  specified  in  §  63.1325(c)(l)(i). 
If  the  owner  or  operator  chose  to  test 
only  a  portion  of  the  batch  emission 
episode,  or  portion  thereof,  selected  to 
be  controlled,  as  specified  in 

§  63.1325(c)(l)(i)(A),  the  procedures  in 
paragraph  (c)  of  this  section  must  be 
used. 

(i)  If  more  than  one  batch  emission 
episode  or  more  than  one  portion  of  a 


batch  emission  episode  has  been 
selected  to  be  controlled,  a  single  level 
for  the  batch  cycle  shall  be  calculated  as 
follows: 

(A)  During  initial  compliance  testing, 
the  appropriate  parameter  shall  be 
monitored  continuously  at  all  times 
when  batch  emission  episodes,  or 
portions  thereof,  selected  to  be 
controlled  are  vented  to  the  control 
device. 

(B)  The  average  monitored  parameter 
value  shall  be  calculated  for  each  batch 
emission  episode,  or  portion  thereof,  in 
the  batch  cycle  selected  to  be  controlled. 
The  average  shall  be  based  on  all  values 
measured  diuing  the  required 
performance  test. 

(C)  If  the  level  to  be  established  is  a 
maximiim  operating  parameter,  the  level 
shall  be  defined  as  the  minimum  of  the 
average  parameter  values  of  the  batch 
emission  episodes,  or  portions  thereof, 
in  the  batch  cycle  selected  to  be 
controlled. 

(D)  If  the  level  to  be  established  is  a 
minimum  operating  parameter,  the  level 
shall  be  defined  as  the  maximum  of  the 
average  parameter  values  of  the  batch 
emission  episodes,  or  portions  thereof, 
in  the  batch  cycle  selected  to  be 
controlled. 

(E)  Alternatively,  an  average 
monitored  parameter  value  shall  be 
calculated  for  tbe  entire  batch  cycle 
based  on  all  values  measured  during 
each  batch  emission  episode,  or  portion 
thereof,  selected  to  be  controlled. 

(ii)  ln.stead  of  establishing  a  single 
level  for  the  batch  cycle,  as  described  in 
paragraph  (b)(3)(i)  of  this  section,  an 
owner  or  operator  may  establish 
separate  levels  for  eadi  batch  emission 
episode,  or  portion  thereof,  selected  to 
be  controlled.  Each  level  shall  be 
determined  as  specified  in  paragraphs 

(b)(3)(i)(A)  and  (b)(3)(i)(B)  of  this 
section. 

(iii)  The  batch  cycle  shall  be  defined 
in  the  Notification  of  Compliance 
Status,  as  specified  in  §  63.1335(e)(5). 
Said  definition  shall  include  an 
identification  of  each  batch  emission 
episode  and  the  information  required  to 
determine  parameter  monitoring 
compliance  for  partial  batch  cycles  (i.e., 
when  part  of  a  batch  cycle  is 
accomplished  during  two  difierent 
operating  days). 

(4)  Aggregate  batch  vent  streams.  For 
aggregate  batch  vent  streams,  the 
monitoring  level  shall  be  established  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 

(c)  Establishment  of  parameter 
monitoring  levels  based  on  performance 
tests,  engineering  asspssinents,  and/or 
manufacturer’s  recommendations.  As 
required  in  paragraph  (a)  of  this  section. 
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the  information  specified  in  paragraphs 

(c)(2)  and  (c)(3)  of  this  section  shall  be 
provided  in  the  Precompliance  Report. 

(1)  Parameter  monitoring  levels 
established  under  this  paragraph  (c) 
shall  be  based  on  the  parameter  values 
measured  during  the  performance  test 
supplemented  by  engineering 
assessments  and  manufacturer’s 
recommendations.  Performance  testing 
is  not  required  to  be  conducted  over  the 
entire  range  of  expected  parameter 
values. 

(2)  The  specific  level  of  the  monitored 
parameters)  for  each  emission  point. 

(3)  The  rationale  for  the  specific  level 
for  each  parameter  for  each  emission 
point,  including  any  data  and 
calculations  used  to  develop  the  level 
and  a  description  of  why  the  level 
indicates  proper  operation  of  the  control 
or  recovery  device. 

(d)  Establishment  of  parameter 
monitoring  based  on  engineering 
assessments  and/or  manufacturer’s 
recommendations.  If  a  performance  test 
is  not  required  by  this  subpart  for  a 
control  or  recovery  device,  the 
maximum  or  minimiun  level  may  be 
based  solely  on  engineering  assessments 
and/or  manufacturer’s 
recommendations.  As  required  in 
paragraph  (a)  of  this  section,  the 
determined  level  and  all  supporting 
documentation  shall  be  provided  in  the 
Precompliance  Report. 

(e)  Compliance  determinations.  The 
provisions  of  this  paragraph  (e)  apply 
only  to  emission  points  and  control  or 
recovery  devices  for  which  continuous 
monitoring  is  required  under  this 
subpiut. 

(1)  The  parameter  monitoring  data  for 
storage  vessels,  process  vents,  process 
wastewater  streams,  and  emission 
points  included  in  emissions  averages 
that  are  required  to  perform  continuous 
monitoring  shall  be  used  to  determine 
compliance  for  the  monitored  control  or 
recovery  devices. 

(2)  Except  as  provided  in  paragraphs 
(e)(3)  and  (g)  of  this  section,  for  each 
excursion,  as  defined  in  paragraph  (f)  of 
this  section,  the  owner  or  operator  shall 
be  deemed  out  of  compliance  with  the 
provisions  of  this  subpart. 

(3)  If  the  daily  average  value  of  a 
monitored  parameter  is  above  the 
maximum  level  or  below  the  minimum 
level  established,  or  if  monitoring  data 
cannot  be  collected  during  monitoring 
device  calibration  check  or  monitoring 
device  malfunction,  but  the  affected 
source  is  operated  during  the  periods  of 
start-up,  shutdown,  or  malfunction  in 
accordance  with  vJis  affected  source’s 
Start-up,  Shutdown,  and  Malfunction 
Plan,  then  the  event  shall  not  be 


considered  a  monitoring  parameter 
excursion. 

(f)  Parameter  monitoring  excursion 
definitions. 

(1)  For  storage  vessels,  continuous 
process  vents,  aggregate  batch  vent 
streams,  and  wastewater  streams,  an 
excursion  means  any  of  the  three  cases 
listed  in  paragraphs  (f)(l)(i)  through 
(f)(l)(iii)  of  this  section.  For  a  control  or 
recovery  device  where  multiple 
parameters  are  monitored,  if  one  or 
more  of  the  pcuameters  meets  the 
excursion  criteria  in  paragraphs  (f)(l)(i) 
through  (f)(l)(iii)  of  this  section,  this  is 
considered  a  single  exciursion  for  the 
control  or  recovery  device. 

(i)  When  the  daily  average  value  of 
one  or  more  monitored  parameters  is 
above  the  maximum  level  or  below  the 
-minimum  level  established  for  the  given 
parameters. 

(ii)  When  the  period  of  control  or 
recovery  device  operation  is  4  hours  or 
greater  in  an  operating  day  and 
monitoring  data  are  insufficient,  as 
defined  in  paragraph  (f)(l)(iv)  of  this 
section,  to  constitute  a  valid  hour  of 
data  for  at  least  75  percent  of  the 
operatine  hours. 

(iii)  Wnen  the  period  of  c^imtrol  or 
recovery  device  operation  is  less  than  4 
hours  in  an  operating  day  and  more 
than  two  of  the  hours  during  the  period 
of  operation  do  not  constitute  a  valid 
hour  of  data  due  to  insufficient 
monitoring  data,  as  defined  in 
para^ph  (f)(l)(iv)  of  this  section. 

(iiO  Monitoring  data  are  insufficient  to 
constitute  a  valid  hour  of  data,  as  used 
in  paragraphs  (f)(l)(ii)  and  (f)(l)(iii)  of 
this  section,  if  measured  values  are 
unavailable  for  any  of  the  15-minute 
periods  within  the  hour.  For  data 
compression  systems  approved  under 
§  63.1335(g)(3),  monitoring  data  are 
insufficient  to  calculate  a  valid  hour  of 
data  if  there  are  less  than  four  data 
measurements  made  during  the  hour. 

(2)  For  batch  process  vents,  an 
excursion  means  one  of  the  two  cases 
listed  in  paragraphs  (f)(2)(i)  and  (f)(2)(ii) 
of  this  section.  For  a  control  device 
where  multiple  parameters  are 
monitored,  if  one  or  more  of  the 
parameters  meets  the  excursion  criteria 
in  either  paragraph  (f)(2)(i)  or  (f)(2)(ii)  of 
this  section,  this  is  considered  a  single 
excursion  for  the  control  device. 

(i)  When  the  batch  cycle  daily  average 
value  of  one  or  more  monitored 
parameters  is  above  the  maximum  or 
below  the  minimum  established  level 
for  the  given  parameters. 

(ii)  When  monitoring  data  are 
insufficient.  Monitoring  data  shall  be 
considered  insufficient  when  measured 
values  are  not  available  for  at  least  75 
percent  of  the  15-minute  pteriods  when 


batch  emission  episodes,  or  portions 
thereof,  selected  to  be  controlled  are 
being  vented  to  the  control  device 
during  the  operating  day. 

(g)  Excused  excursions.  A  number  of 
excused  excursions  shall  be  allowed  for 
each  control  or  recovery  device  for  each 
semiannual  period.  The  number  of 
excused  excursions  for  each  semiannual 
period  is  specified  in  paragraphs  (g)(1) 
through  (g)(6)  of  this  section.  This 
paragrapdi  (g)  applies  to  afiected  sources 
required  to  submit  Periodic  Reports 
semiannually  or  quarterly.  The  first 
semiannual  period  is  the  6-month 
period  starting  the  date  the  Notification 
of  Compliance  Status  is  due. 

(1)  For  the  first  semiannual  period — 
six  excused  excursions. 

(2)  For  the  second  semiannual 
period — ^five  excused  excursions. 

(3)  For  the  third  semiannual  period — 
four  excused  excursions. 

(4)  For  the  fourth  semiannual 
period — three  excused  excursions. 

(5)  For  the  fifth  semiannual  period — 
two  excused  excursions. 

(6)  For  the  sixth  and  all  subsequent 
semiaimual  periods — one  excused 
excursion. 

§  63.1335  General  recordkeeping  and 
reporting  provisions. 

(a)  Data  retention.  Each  owner  or 
operator  of  an  afiected  source  shall  keep 
copies  of  all  applicable  records  and 
reports  required  by  this  subpart  for  at 
least  5  years,  rmless  otherwise  specified 
in  this  subpart. 

(b)  Requirements  of  subpart  A  of  this 
part.  The  owner  or  operator  of  an 
afiected  source  shall  comply  with  the 
applicable  recordkeeping  and  reporting 
requirements  in  subpart  A  of  this  part  as 
specified  in  Table  1  of  this  subpart. 
*^080  requirements  include,  but  are  not 
limited  to,  the  requirements  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  Start-up,  shutdown,  and 
malfunction  plan.  The  owner  or 
operator  of  an  afiected  sovirce  shall 
develop  and  implement  a  written  start¬ 
up,  shutdown,  and  malfunction  plan  as 
specified  in  §  63.6(e)(3).  This  plan  shall 
describe,  in  detail,  procedures  for 
operating  and  maintaining  the  affected 
source  during  periods  of  start-up, 
shutdown,  and  malfunction  and  a 
program  for  corrective  action  for 
malfunctioning  process  and  air 
pollution  control  equipment  used  to 
comply  with  this  subpart.  The  affected 
source  shall  keep  this  plan  onsite  and 
shall  incorporate  it  by  reference  into 
their  operating  permit.  Records 
associated  with  the  plan  shall  be  kept  as 
specified  in  paragraphs  (b)(l)(i)(A) 
through  (b)(l)(i)(D)  of  this  section. 
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Reports  related  to  the  plan  shall  be 
submitted  as  specified  in  paragraph 
(b)(l)(ii)  of  this  section. 

(i)  Records  of  start-up,  shutdown,  and 
malfunction.  Ihe  owner  or  operator 
shall  keep  the  records  specified  in 
paragraphs  (b)(l)(i)(A)  through 
(b)(l)(i)fD)  of  this  section. 

(A)  Records  of  the  occurrence  and 
duration  of  each  malfunction  of  air 
pollution  control  equipment  or 
continuous  monitoring  systems  used  to 
comply  with  this  subpart. 

(B)  For  each  stait-up,  shutdown,  or 
malfunction,  a  statement  that  the 
procedures  specified  in  the  affected 
source’s  start-up,  shutdown,  and 
malfunction  plan  were  followed; 
alternatively,  documentation  of  any 
actions  taken  that  are  not  consistent 
with  the  plan. 

(C)  For  continuous  monitoring 
systems  used  to  comply  with  this 
subpart,  records  documenting  the 
completion  of  calibration  ch^s  and 
maintenance  of  continuous  monitoring 
systems  that  are  specified  in  the 
marnffacturer’s  instructions. 

fD)  Records  specified  in  paragraphs 
(b)(l)(i)(B)  and  (b)(l)(i)(C)  of  this  section 
are  not  required  if  they  pertain  solely  to 
Group  2  emission  points  that  are  not 
included  in  an  emissions  average  or  to 
Group  2  continuous  process  vents 
subject  to  §  63.1315(a)  with  a  total 
resource  effectiveness  value  greater  than 
4.0  or,  for  Group  2  continuous  process 
vents  subject  to  §  63.1315(b),  with  a  ^ 
total  resource  effectiveness  value  greater 
lhan  6.7. 

(ii)  Reports  of  start-up,  shutdown,  and 
malfunction.  For  the  piirposes  of  this 
subpart,  the  semiannual  start-up, 
shutdown,  and  malfunction  reports 
shall  be  submitted  on  the  same  schedule 
as  the  Periodic  Reports  reqmred  under 
paragraph  (e)(6)  of  this  section  instead 
of  the  s^edide  specified  in  • 

§  63.10(d)(5)(i).  ^id  reports  shall 
include  the  information  specified  in 
paragraphs  (b)(l)(i)(A)  through 
(b)(l)(i)(C)  of  this  section  and  shall 
contain  the  name,  title,  and  signature  of 
the  owner  or  operator  or  other 
responsible  official  who  is  certifying  its 
accuracy. 

(2)  Application  for  approval  of 
construction  or  reconstruction.  For  new 
affected  sources,  each  owner  or  operator 
shall  comply  with  the  provisions  in 
§  63.5  regarffing  construction  and 
reconstruction,  excluding  the  provisions 
specified  in  §  63.5  (d)(l)(ii)(H),  (d)(2), 
and  (d)(3)(ii). 

(c)  Requirements  of  subpart  H  of  this 
part.  Owneii  or  operators  of  affected 
sources  shall  comply  with  the  reporting 
and  recordkeeping  requirements  in 


subpart  H  of  this  part,  except  as 
specified  in  §63.1331. 

(d)  Recordkeeping  and 
documentation.  Ovmers  or  operators 
required  to  keep  continuous  records 
shall  keep  records  as  specified  in 
paragraphs  (d)(1)  through  (d)(8)  of  this 
section,  unless  an  alternative 
recordkeeping  system  has  been 
requested  and  approved  as  specified  in 
paragraph  (g)  or  w  of  this  section. 
Docmnentation  requirements  are 
specified  in  paragraphs  (d)(9)  and 
(d)(10)  of  this  section. 

(1)  The  monitoring  system  shall 
measure  data  values  at  least  once  every 
15  minutes. 

(2)  The  owner  or  operator  shall  record 
either  each  measured  data  value  or 
block  average  values  for  1  hoiur  or 
shorter  periods  calculated  from  all 
measur^  data  values  during  each 
period.  If  values  are  measur^  more 
nequently  than  once  per  minute,  a 
single  value  for  each  minute  may  be 
used  to  calciilate  the  hourly  (or  shorter 
period)  block  average  instead  of  all 
measured  values.  Owners  or  operators 
of  batch  process  vents  must  record  each 
measured  data  value. 

(3)  Daily  average  (or  batch  cycle  daily 
average)  values  of  each  continuously 
monitored  parameter  shall  be  calculated 
for  each  operating  day  as  specified  in 
paragraphs  (d)(3)(i)  through  (d)(3)(ii)  of 
this  section,  except  as  specified  in 
para^ph  (d)(6)  of  this  section. 

(i)  The  daily  average  value  or  batch  - 
cycle  daily  average  ^all  be  calculated 
as  the  average  of  all  parameter  values 
recorded  during  the  operating  day.  As 
specified  in  §63.1326(e)(2)(i),  only 
parameter  values  measured  during  those 
batch  emission  episodes,  or  portions 
thereof,  in  the  batch  cycle  that  the 
owner  or  operator  has  chosen  to  control 
shall  be  used  to  calculate  the  average. 
The  calculated  average  shall  cover  a  24- 
hour  period  if  operation  is  continuous, 
or  the  number  of  hours  of  operation  per 
operating  day  if  operation  is  not 
continuous. 

(ii)  The  operating  day  shall  be  the 
period  the  owner  or  operator  specifies 
in  the  operating  permit  or  the 
Notification  of  Compliance  Status.  It 
may  be  from  midnight  to  midnight  or 
another  24-hour  period. 

(4)  Records  required  when  out  of 
compliance.  If  tlie  daily  average  (or 
batch  cycle  daily  average)  vdue  of  a 
monitored  parameter  for  a  given 
operating  day  is  below  the  minimum 
level  or  above  the  maximum  level 
established  in  the  Notification  of 
Compliance  Status  or  operating  permit, 
the  owner  or  operator  shall  retain  the 
data  recorded  that  operating  day  under 
paragraph  (d)(2)  of  this  section. 


(5)  Records  required  when  in 
compliance  for  daily  average  value  or 
batch  cycle  daily  average  v^ue.  If  the 
daily  averaM  (or  batch  cycle  daily 
average)  value  of  a  monitored  parameter 
for  a  given  operating  day  is  above  the 
minimum  level  or  below  the  maximiun 
level  established  in  the  Notification  of 
Compliance  Status  or  operating  permit, 
the  owner  or  operator  shall  either: 

(i)  Retain  block  average  values  for  1 
hour  or  shorter  periods  for  that 
operating  day;  or 

(ii)  Retain  the  data  recorded  in 
paragraph  (d)(2)  of  this  section. 

(6)  Records  required  when  all 
recorded  values  are  in  compliance.  If  all 
recorded  values  for  a  monitored 
parameter  during  an  operating  day  are 
above  the  minimum  level  or  ^low  the 
maximmn  level  established  in  the 
Notification  of  Compliance  Status  or 
operating  permit,  the  owner  or  operator 
may  record  that  all  values  were  above 
the  minimum  level  or  below  the 
maximum  level  rather  than  calculating 
and  recording  a  daily  average  (or  batch 
cycle  daily  average)  for  that  operating 
day.  For  these  operating  days,  the 
records  required  in  paragraph  (d)(5)  of 
this  section  shall  also  be  retained  for  5 
years. 

(7)  Monitoring  data  recorded  during 
periods  of  monitoring  system 
breakdowns,  repairs,  calibration  checks, 
and  zero  (low-level)  and  high-level 
adjustments  shall  not  be  included  in 
any  average  computed  under  this 
subpart.  Records  shall  be  kept  of  the 
times  and  durations  of  all  such  periods. 

(8)  In  addition  to  the  periods  specified 
in  paragraph  (d)(7)  of  this  section, 
records  shall  be  kept  of  the  times  and 
diirations  of  any  other  pwiods  during 
process  operation  or  control  device 
operation  when  monitors  are  not 
operating.  For  batch  process  vents,  this 
paragraph  (d)(8)  only  applies  during 
batch  emission  episodes,  or  portions 
thereof,  that  the  owner  or  operator  has 
selected  to  control. 

(9)  For  each  TPPU  that  is  not  part  of 
the  affected  source  because  it  does  not 
use  as  a  reactant  or  process  solvent,  or 
produce  as  a  by-product  or  co-product 
any  organic  HAP,  the  owner  or  operator 
shall  maintain  the  documentation 
specified  in  §  63.1310(b)(1). 

(10)  For  each  flexible  operation  imit 
in  which  the  primary  product  is 
determined  to  be  something  other  than 
a  thermoplastic  product,  the  owner  or 
operator  shall  maintain  the 
dociunentation  s|)ecified  in 
§63.1310(0(6). 

(e)  Reporting  and  notification. 

(1)  In  addition  to  the  reports  and 
notifications  required  by  subparts  A  and 
H  of  this  part,  as  specified  in  this 
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subpart,  the  owner  or  operator  of  an 
afiected  source  shall  prepare  and  submit 
the  reports  listed  in  paragraphs  (e)(3) 
through  (e)(8)  of  this  section,  as 
applicable. 

(2)  All  reports  required  under  this 
subpart  shall  be  sent  to  the 
Administrator  at  the  addresses  listed  in 
§  63.13.  If  acceptable  to  both  the 
Administrator  and  the  owner  or  . ' 
operator  of  an  afiected  source,  reports 
may  be  submitted  on  electronic  media. 

(3)  Precompliance  Report.  Affected 
sources  requesting  an  extension  for 
compliance,  or  requesting  approval  to 
use  alternative  monitoring  parameters, 
alternative  continuous  monitoring  and 
recordkeeping,  or  alternative  controls, 
shall  submit  a  Precomplianca  Report 
according  to  the  schedule  described  in 
paragraph  (e)(^)(i)  of  this  section.  The 
PrecompUance  ^port  shall  contain  the 
information  specified  in  paragraphs 
(e)(3)(ii)  through  (e)(3)(vi>  of  &is 
section,  as  appropriate. 

(i)  Submittal  dates.  The 
PrecompHance  Report  shall  be 
sulmutted  to  the  Afkainistrator  no  later 
than  12  months  prior  to  the  cmnpHance 
date.  For  new  .dfacted  sources,  the 
Precompliance  Report  shall  be 
submitted  to  the  Administrator  with  the 
application  for  approval  of  construction 
or  reconstruction  required  in  paragraph . 
(b)(2)  of  tiiis  section. 

(ii)  A  request  for  an  extension  for 
compliance  must  be  submitted  in  the 
Precempliahce  Report,  if  it  has  not  been 
submitted  to  the  operating  permit 
authority  as  part  of  the  operatii^  permit 
appMcatkm.  The  request  for  a 
compliance  extension  wilt  include  the 
data  out^ed  in  §63.6^)(6)(i)  (A),  CB), 
and  (Dt,  as  required  in  §  63.1311(e)(1). 

(iiil'^e  alternative  monitoring 
parameter  infmmation  required  in 
paragra^  (f)  of  this  section  shaft  be 
submitted  if,  for  any  emission  point,  the 
owner  or  operator  ^  an  affected  source 
seeks  to  comply  through  the  use  of  a 
control  technique  other  ftian  those  for 
which  monitoring  parameters  are 
specified  in  this  subpart  or  in  subpart  G 
of  this  part  or  seeks  to  comply  by 
monitoring  a  different  parameter  than 
those  specified  in  this  subpart  or  in 
subpart  G  of  this  part. 

(iv)  If  the  affected  source  seeks  to 
comply  using  alternative  continuous 
monitoring  and  recordkeeping  as 
specified  in  paragraph  (g)  of 
section,  the  information  requested  in 
p^graph  (e)(3)(iv)(A)  or  (e)(3)(iv)(B)  of 
this  section  must  be  submitted  in  the 
Preco^liance  Report. 

(A)  Tne  owner  or  operator  must 
submit  notification  of  the  intent  to  use 
the  provisions  specified  in  paragraph  (g) 
of  this  section; 


(B)  The  owner  or  operator  must 
submit  a  request  for  approval  to  use 
alternative  continuou^lmonitoring  and 
recordkeeping  provisions  as  specified  in 
paragraph  (g)  of  this  section. 

(v)  The  owner  or  operator  shall  report 
the  intent  to  use  alternative  controls  to 
comply  with  the  provisions  of  this 
subpart.  Alternative  controls  must  be 
deemed  by  the  Administrator  to  be 
equivalent  to  the  controls  required  by 
the  standard,  under  the  procedures 
outlined  in  §  63.6(g). 

(vi)  If  an  owner  or  operator 
demonstrates  that  the  emissions 
estimation  equations  contained  in 
§  63.1323(b)  are  inappropriate  as 
specified  in  §63.1323(b)(6)(ii)tB),  the 
information  required  by 

§  63.1323(b)(6)(ii)(D)  shall  be  submitted. 

(vii)  If  an  owner  or  operator 
establishes  parameter  monitoring  levels' 
according  to  the  procedures  contained 
in  §  63.1334  (c)  or  (d),  the  information 
specified  by  $  63.1334  (c)  or  (d),  as 
appropriate. 

(4)  Emissions  Averaging  Plan.  For  all 
existing  affected  sources  using 
emissions  averaging,  an  Emissions 
Averaging  Plan  shall  be  submitted  for 
approval  acemding  to  the  schedule  and 
procedures  described  kyimagraplt 
(e)(4)(i)  of  this  section.  The  Emissions 
Averaging  Plan  sh^l  contain  the 
information  specified  in  paragraph 
(e)(4)(ii)  od  this  section,  unless  t^ 
information  required  in  para^ph 
(e)(4)(ii)  ef  tMs  section  is  sul^itted 
wi&  an  eperatiHg  permit  appUcation. 

An  owner  or  operatoi.o£an  affected 
source  who  submits  an  operating  permit 
application  instead  of  an  Emissions 
Averaging  Flan  shall  submit  the 
information  specified  in  pmagraph  (e)(8} 
of  this  section,  in  addition,  a 
supplement  to  the  Emissiems  Averaging 

(pK4)(iii)^  this  section,  is  to  be 
subimtted  whenever  ahemative  consols 
or  operating  scenarios  may  be  used  to 
comply  wi&  this  subpart.  Updates  to 
the  Eo^ssions  Averaging  Plan  shall  be 
submitted  in  accordance  with  paragraph 
(e)(4)(iv)  of  this  section. 

(i)  Submittal  and  approval.  The 
Emissions  Averaging  Plan  shall  be 
submitted  no  later  than  18  months  prior 
to  the  compliance  date,  and  it  is  subject 
to  Administrator  approval.  The 
Administrator  shall  determine  within 
120  operating  days  whether  the 
Emissions  Averaging  Plan  submitted 
presents  sufficient  information.  The 
Administrator  shall  either  approve  the 
Emissions  Averaging  Plan,  request 
changes,  or  request  that  the  owner  or 
operator  submit  additional  information. 
Cfoce  the  Administrator  receives 
sufficient  information,  tbe 


Administrator  shall  apjNrove, 
disapprove,  or  request  changes  to  the 
plan  within  120  operating  d^s. 

(ii)  Informatibn  required.  The 
Emissions  Averaging  Plan  shall  contain 
the  information  Ust^  in  paragraphs 
(e)(4)(ii)(A)  throu^  (e)(4)(ii)(K)  of  this 
section  for  all  emission  points  included 
in  an  emissions  average. 

(A)  The  required  inrormation  shall 
include  the  identification  of  all 
emission  points  in  the  planned 
emissions  average  and,  where 
applicable,  notation  of  whether  each 
storage  vessel,  continuous  process  vent, 
batch  process  vent,  aggregate  batch  vent 
stream,  and  process  wastewater  stream 
is  a  Group  1  or  Group  2  emission  point, 
as  defined  in  §  63.1312  or  as  designated 
under  §  63.1332  (c)(3)  through  (c)(5). 

(B)  The  requir^  information  shall 
include  the  projected  emission  debits 
and  credits  for  each  emission  point  and 
the  sum  for  the  emission  points 
involved  in  the  average  calculated 
according  to  §  63.1332.  The  projected 
credits  must  be  greater  than  or  equal  to 
the  projected  debits,  as  required  under 
§  63.1332(e)(3). 

(C)  The  required  information  shall 
include  the  specific  control  technology 
or  pollution  prevention  measure  that 
will  be  used  for  each  emission  point 
included  in  the  average  and  date  of 
application  or  expected  date  of 
application. 

(D)  The  required  information  shall 
include  the  specific  identification  of 
each  emission  point  affected  by  a 
pollution  prevention  measiue.  To  be 
considered  a  pollution  prevention  * 
measiuo,  the  criteria  in  §  63.1332(j)(l) 
must  be  met.  If  the  same  poUution 
prevention  measxire  reduces  or 
eliminates  emissions  from  multiple 
emission  points  in  the  average,  the 
owner  or  operates  must  identify  each  of 
these  emission  points. 

(E)  The  required  infonnation  shall 
include  a  sfotement  that  the  compliance 
demonstration,  monitoring,  inspection, 
recordkeeping,  and  reporting  provisions 
in  §  63.1332  (m),  (n),  and  (o)  that  are 
applicable  to  each  emission  point  in  the 
emissions  average  will  be  implemented 
beginning  on  or  before  the  date  of 
compliance. 

(F)  The  required  information  shall 
include  documentation  of  the  data  listed 
in  paragraphs  (e)(4)(ii)(F)(l)  through 
(o)(4)(ii)(F)(5)  of  this  section  for  each 
storage  vessel  and  continuous  process 
vent  subject  to  §  63.1315  included  in  the 
average. 

(1)  iTie  required  documentation  shall 
include  the  values  of  the  parameters 
used  to  determine  whether  the  emission 
point  is  Group  1  or  Group  2.  Where  TRE 
index  value  is  used  for  continuous 
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process  vent  group  detennination,  the 
estimated  or  measured  values  of  the 
parameters  used  in  the  TRE  equation  in 
§  63.115(d)  and  the  resulting  TRE  index 
value  shall  be  submitted. 

(2)  The  required  documentation  shall 
include  the  estimated  values  of  all 
parameters  needed  for  input  to  the  , 
emission  debit  and  credit  calculations 
in  §  63.1332  (g)  and  (h).  These 
parameter  values  shall  be  specified  in 
the  affected  source’s  Emissions 
Averaging  Plan  (or  operating  permit)  as 
enforceable  operating  conditions. 
Changes  to  these  parameters  must  be 
reported  as  required  by  paragraph 
(e)(4)(iv)  of  this  section. 

(3)  The  required  documentation  shall 
include  the  estimated  percent  reduction 
if  a  control  technology  achieving  a 
lower  percent  reduction  than  the 
efGciency  of  the  applicable  reference 
control  technology  or  standard  is  or  will 
be  applied  to  the  emission  point. 

(4)  The  required  documentation  shall 
include  the  anticipated  nominal 
efficiency  if  a  control  technology 
achieving  a  greater  percent  emission 
reduction  than  the  efficiency  of  the 
reference  control  technology  is  or  will 
be  applied  to  the  emission  point.  The 
procedures  in  §  63.1332(1)  shall  be 
followed  to  apply  for  a  nominal 
efficiency. 

(5)  The  required  documentation  shall 
include  the  operating  plan  required  by 
§  63.1314,  as  specifi^  in  §  63.122  (a)(2) 
and  (b)  for  each  storage  vessel 
controlled  with  a  closed-vent  system 
with  a  control  device  other  than  a  flare. 

(G)  The  information  specified  in 
paragraph  (f)  of  this  section  shall  be 
included  in  the  Emissions  Averaging 
Plan  for: 

(1)  Each  continuous  process  vent 
subject  to  §  63.1315  controlled  by  a 
pollution  prevention  measure  or  control 
technique  for  which  monitoring 
parameters  or  inspection  procedures  are 
not  specified  in  §  63.114;  and 

(2)  Each  storage  vessel  controlled  by 
pollution  prevention  or  a  control 
technique  other  than  an  internal  or 
extemad  floating  roof  or  a  closed  vent 
system  with  a  control  device,) 

(H)  The  required  information  shall 
include  documentation  of  the  data  listed 
in  paragraphs  (e)(4)(ii)(H)(l)  through 
(e)(4)(ii)(H)(5)  of  this  section  for  each 
collection  of  continuous  process  vents 
located  in  a  process  section  within  the 
afiected  source  subject  to  §  63.1316 

(b) (l)(i),  (b)(l)(ii),  (b)(2)(i),  (b)(2)(ii),  or 

(c) (1)  included  in  the  average. 

(I)  For  continuous  process  vents 
subject  to  §  63.1316(b)(l)(i),  the  required 
documentation  shall  include  the  values 
of  the  parameters  used  to  determine 
whether  the  emission  point  is  Group  1 


or  Group  2.  Continuous  process  vents 
subject  to  §  63.1316  (b)(l)(ii),  (b)(2)(i), 
(b)(2)(ii),  or  (c)(1)  are  considered  Group 
1  emission  points  for  purposes  of 
emissions  averaging,  as  specified  in 
§  63.1332(c)(5). 

(2)  The  required  documentation  shall 
include  the  estimated  values  of  all 
parameters  needed  for  input  to  the 
emission  debit  and  credit  calculations 
in  §  63.1332  (g)  and  (h).  These 
parameter  values  shall  be  specified  in 
the  affected  source’s  Emissions 
Averaging  Plan  (or  operating  permit)  as 
enforceable  operating  conditions. 
Changes  to  these  parameters  must  be 
reported  as  required  by  paragraph 
(e)(4)(iv)  of  this  section. 

(3)  For  process  sections  generating 
debits  or  credits  by  comparing  actual 
emissions  expressed  as  kg  HAP 
emissions  per  Mg  of  product  to  the 
applicable  standard,  the  required 
documentation  shall  include  the  actual 
emission  level  expressed  as  kg  HAP 
emissions  per  Mg  of  product. 

(4)  For  process  sections  using 
combustion  control  devices,  the 
required  documentation  shall  include 
the  estimated  percent  reduction  if  a 
control  technology  achieving  a  lower 
percent  reduction  than  the  efficiency  of 
the  applicable  reference  control 
technology  or  standard  is  or  will  be* 
applied  to  the  emission  point. 

(5)  For  process  sections  using 
combustion  control  devices,  the 
required  documentation  shall  include 
the  anticipated  nominal  efficiency  if  a 
control  tedinology  achieving  a  greater 
percent  emission  reduction  than  the 
efficiency  of  the  reference  control 
technology  is  or  will  be  applied  to  the 
emission  point.  The  proc^ures  in 

§  63.1332(i)  shall  be  followed  to  apply 
for  a  nominal  efficiency. 

(I)  For  each  pollution  prevention 
measure  or  control  device  used  to 
reduce  air  emissions  of  organic  HAP 
from  each  collection  of  continuous 
process  vents  located  in  a  process 
section  within  the  affected  source 
subject  to  §  63.1316  (b)(l)(i),  (b)(l)(ii), 
(b)(2)(i),  (b)(2)(ii),  or  (c)(1)  and  for  which 
no  monitoring  parameters  or  inspection 
procedures  are  specified  in  §  63.114,  the 
information  specified  in  paragraph  (f)  of 
this  section.  Alternative  Monitoring 
Parameters,  shall  be  included  in  the 
Emissions  Averaging  Plan. 

(J)  The  required  information  shall 
include  documentation  of  the  data  listed 
in  paragraphs  (e)(4)(ii)(J)(l)  through 
(e)(4)(ii)(J)(3)  of  this  section  for  each 
batch  process  vent  and  aggregate  batch 
vent  stream  included  in  the  average. 

(1)  The  required  documentation  shall 
include  the  values  of  the  parameters 


ysed  to  determine  whether  the  emission 
point  is  Group  1  or  Group  2. 

(2)  The  required  documentation  shall 
include  the  estimated  values  of  all 
parameters  needed  for  input  to  the 
emission  debit  and  credit  calculations 
in  §  63.1332  (g)  and  (h).  These 
parameter  values  shall  be  specified  in 
the  affected  source’s  Emissions 
Averaging  Plan  (or  operating  permit)  as 
enforceable  operating  conditions. 
Changes  to  these  parameters  must  be 
reported  as  required  by  paragraph 

(e) (4)(iv}  of  this  section. 

(3)  For  batch  process  vents,  the 
required  documentation  shall  include 
the  estimated  percent  reduction  for  the 
batch  cycle.  For  aggregate  batch  vent 
streams,  the  required  documentation 
shall  include  the  estimated  percent 
reduction  achieved  on  a  continuous 
basis. 

(K)  For  each  pollution  prevention 
measure  or  control  device  used  to 
reduce  air  emissions  of  organic  HAP 
from  batch  process  vents  or  aggregate 
batch  vent  streams  and  for  which  no 
monitoring  parameters  or  inspection 
procedures  are  specified  in  §  63.1324, 
the  information  specified  in  paragraph 

(f)  of  this  section.  Alternative 
Monitoring  Parameters,  shall  be 
included  in  the  Emissions  Averaging 
Plan. 

(L)  The  required  information  shall 
include  documentation  of  the  data  listed 
in  paragraphs  (e)(4)(ii)(L)(l)  through 
(e)(4)(ii)(L)(4)  of  this  section  for  each 
process  wastewater  stream  included  in 
the  average. 

(1)  The  required  documentation  shall 
include  the  data  used  to  determine 
whether  the  wastewater  stream  is  a 
Group  1  or  Group  2  wastewater  stream 
and  the  information  specified  in  Table 
14b  of  subpart  G  of  this  part  for 
wastewater  streams  at  new  and  existing 
affected  sources. 

(2)  The  required  documentation  shall 
include  the  estimated  values  of  all 
parameters  needed  for  input  to  the 
wastewater  emission  credit  and  debit 
calculations  in  §  63.1332  (g)  and  (h). 
These  parameter  values  shall  be 
specified  in  the  afiected  soiut^e’s 
Emissions  Averaging  Plan  (or  operating 
permit)  as  enforceable  operating 
conditions.  Changes  to  these  parameters 
must  be  reported  as  required  by 
paragraph  (e)(4)(iv)  of  this  section. 

(3)  The  required  documentation  shall 
include  the  estimated  percent  reduction 
if: 

(i)  A  control  technology  that  achieves 
an  emission  reduction  less  than  or  equal 
to  the  emission  reduction  that  would 
otherwise  have  been  achieved  by  a 
steam  stripper  designed  to  the 
specifications  found  in  §  63.138(g)  is  or 
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will  be  applied  to  the  wastewater 
stream; 

O'i)  A  control  technology  achieving 
less  than  or  equal  to  95  percent 
emission  reduction  is  or  will  be  applied 
to  the  vapor  stream(s)  vented  and 
collected  horn  the  treatment  processes; 
or 

(Hi)  A  pollution  prevention  measure  is 
or  will  be  applied. 

(4)  The  required  dociunentation  shall 
include  the  anticipated  nominal 
efficiency  if  the  owner  or  operator  plans 
to  apply  for  a  nominal  efficiency  under 
§  63.1332(i).  A  nominal  efficiency  shall 
be  applied  for  if: 

(i)  A  control  technology  that  achieves 
an  emission  reduction  greater  than  the 
emission  reduction  that  would  have 
been  achieved  by  a  steam  stripper 
designed  to  the  specifications  found  in 
§  63.138(g),  is  or  will  be  applied  to  the 
wastewater  stream;  or 

(j’i)  A  control  technology  achieving 
greater  than  95  percent  emission 
reduction  is  or  will  be  applied  to  the 
vapor  stream(s)  vented  and  collected 
horn  the  treatment  processes. 

(M)  For  each  pollution  prevention 
measure,  treatment  process,  or  control 
device  used  to  reduce  air  emissions  of 
organic  HAP  from  wastewater  and  for 
which  no  monitoring  parameters  or 
inspection  procedures  are  specified  in 
§  63.143,  the  information  specified  in 
paragraph  (f)  of  this  section.  Alternative 
Monitoring  Parameters,  shall  be 
included  in  the  Emissions  Averaging 
Plan. 

(N)  The  required  information  shall 
include  dociunentation  of  the  data 
required  by  §  63.1332(k).  The 
dociunentation  must  demonstrate  that 
the  emissions  from  the  emission  points 
proposed  to  be  included  in  the  average 
will  not  result  in  greater  hazard  or,  at 
the  option  of  the  Administrator,  greater 
risk  to  human  health  or  the  environment 
than  if  the  emission  points  were  not 
included  in  an  emissions  average. 

(iii)  Supplement  to  Emissions 
Averaging  Plan.  The  owner  or  operator 
required  to  prepare  an  Emissions 
Averaging  Plan  under  paragraph  (e)(4) 
of  this  section  shall  also  prepare  a 
supplement  to  the  fissions  Averaging 
Plan  for  any  alternative  controls  or 
operating  scenarios  that  may  be  used  to 
achieve  compliance. 

(iv)  Updates  to  Emissions  Averaging 
Plan.  The  owner  or  operator  of  an 
affected  source  requi^  to  submit  an 
Emissions  Averaging  Plan  under 
paragraph  (e)(4)  of  this  section  shall  also 
submit  written  updates  of  the  Emissions 
Averaging  Plan  to  the  Administrator  for 
approval  under  the  circumstances 
described  in  paragraphs  (e)(4)(iv)(A)  and 
(e)(4)(iv)(B)  of  this  section  unless  the 


relevant  information  has  been  included 
and  submitted  in  em  operating  permit 
application  or  amendment. 

(A)  The  owner  or  operator  who  plans 
to  make  a  change  listed  in  either 
paragraph  (e)(4)(iv)(A)(])  or 
(e)(4)(iv)(A)(2)  of  this  section  shall 
submit  an  Emissions  Averaging  Plan 
update  at  least  120  operating  days  prior 
to  making  the  change. 

(1)  An  Emissions  Averaging  Plan 
update  shall  be  submitted  whenever  an 
owner  or  operator  elects  to  achieve 
compliance  with  the  emissions 
averaging  provisions  in  §  63.1332  by 
using  a  control  technique  other  than 
that  specified  in  the  Emissions 
Averaging  Plan  or  plans  to  monitor  a 
difierent  parameter  or  operate  a  control 
device  in  a  manner  other  than  that 
specified  in  the  Emissions  Averaging 
Plan. 

(2)  An  Emissions  Averaging  Plan 
update  shall  be  submitted  whenever  an 
emission  point  or  a  TPPU  is  added  to  an 
existing  afiected  source  and  is  planned 
to  be  included  in  an  emissions  average, 
or  whenever  an  emission  point  not 
included  in  the  emissions  average 
described  in  the  Emissions  Averaging 
Plan  is  to  be  added  to  an  emissions 
average.  The  information  in  paragraph 
(e)(4)  of  this  section  shall  be  updated  to 
inclifde  the  additional  emission  point. 

(B)  The  owner  or  operator  who  has 
made  a  change  as  defined  in  paragraph 
(e)(4)(iv)(B)(3)  or  (e)(4)(iv)(B)(2)  of  this 
section  shall  submit  an  Emissions 
Averaging  Plan  update  within  90 
operating  days  after  the  information 
regarding  the  change  is  knoivn  to  the 
afiected  source.  The  update  may  be 
submitted  in  the  next  quarterly  periodic 
report  if  the  change  is  made  after  the 
date  the  Notification  of  Compliance 
Status  is  due. 

(1)  An  Emissions  Averaging  Plan 
update  shall  be  submitted  whenever  a 
process  change  is  made  such  that  the 
group  status  of  any  emission  point  in  an 
emissions  average  changes. 

(2)  An  Emissions  Averaging  Plan 
update  shall  be  submitted  whenever  a 
value  of  a  parameter  in  the  emission 
credit  or  debit  equations  in  §  63.1332  (g) 
or  (h)  changes  such  that  it  is  below  the 
minimum  or  above  the  maximum 
established  level  specified  in  the 
Emissions  Averaging  Plan  and  causes  a 
decrease  in  the  projected  credits  or  an 
increase  in  the  projected  debits. 

(C)  The  Administrator  shall  approve 
or  request  changes  to  the  Emissions 
Averaging  Plan  update  within  120 
operating  days  of  receipt  of  sufficient 
information  regarding  the  change  for 
emission  points  included  in  emissions 
averages. 


(5)  Notification  of  Compliance  Status. 
For  existing  and  new  aftected  sources,  a 
Notification  of  Compliance  Status  shall 
be  submitted  within  150  operating  days 
after  the  compliance  dates  specified  in 
§63.1311.  The  notification  shall  contain 
the  information  listed  in  paragraphs 
(e)(.'^(i)  through  (e)(5)(viii)  of  this 
section. 

(i)  The  results  of  any  emission  point 
group  determinations,  process  section 
applicability  determinations, 
performance  tests,  inspections, 
continuous  monitoring  system 
performance  evaluations,  any  other 
information  used  to  demonstrate 
compliance,  and  any  other  information 
required  to  be  included  in  the 
Notification  of  Compliance  Status  under 
§  63.122  for  storage  vessels,  §  63.117  for 
continuous  process  vents,  §  63.146  for 
process  wastewater,  §  63.1316  through 
§  63.1320  for  continuous  process  vents 
subject  to  §  63.1316,  §  63.1327  for  batch 
process  vents,  §  63.1329  for  process 
contact  cooling  towers,  and  §  63.1332 
for  emission  points  included  in  an 
emissions  average.  In  addition,  each 
owner  or  operator  shall  comply  with 
paragraph  (e)(5)(i)(A)  and  (e)(5)(i)(B)  of 
this  section. 

(A)  For  performance  tests,  group 
determinations,  and  process  section 
applicability  determinations  that  are 
based  on  measurements,  the 
Notification  of  Compliance  Status  shall 
include  one  complete  test  report,  as 
described  in  paragraph  (e)(5)(i)(B)  of 
this  section,  for  each  test  method  used 
for  a  particular  kind  of  emission  point. 
For  additional  tests  performed  for  the 
same  kind  of  emission  point  using  the 
same  method,  the  results  and  any  other 
required  information  shall  be  submitted, 
but  a  complete  test  report  is  not 
retired. 

(B)  A  complete  test  report  shall 
include  a  brief  process  description, 
sampling  site  description,  description  of 
sampling  and  analysis  procedures  and 
any  modifications  to  standard 
procedures,  quality  assurance 
procedures,  record  of  operating 
conditions  during  the  test,  record  of 
preparation  of  standards,  record  of 
calibrations,  raw  data  sheets  for  field 
sampling,  raw  data  sheets  for  field  and 
laboratory  analyses,  documentation  of 
calculations,  and  any  other  information 
required  by  the  test  method. 

(ii)  For  each  monitored  parameter  for 
which  a  maximum  or  niinimum  level  is 
required  to  be  established  under 
§  63.120(d)(3)  for  storage  vessels, 

§  63.114(e)  for  continuous  process  vents, 
§  63.1324  for  batch  process  vents  and 
aggregate  batch  vent  streams,  §  63.143(f) 
for  process  wastewater,  §  63.1332(m)  for 
emission  points  in  emissions  averages. 
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paragraph  (e)(8)  or  (f)  of  this  section,  the 
Notification  of  Compliance  Status  shall 
cont^  the  information  specified  in 
paragraphs  (e)(5)(ii)(A)  through 
(e)(5)(ii)(D)  of  this  section,  imless  this 
information  has  been  established  and 
provided  in  the  operating  permit. 

(A)  The  required  information  shall 
include  the  specific  maximum  or 
minimum  level  of  the  monitored 
parameter(s)  for  each  emission  point. 

(B)  The  required  information  shall 
include  the  rationale  for  the  specific 
maximum  or  minimum  level  for  each 
parameter  for  each  emission  point, 
including  any  data  and  calculations 
used  to  develop  the  level  and  a 
description  of  why  the  level  indicates 
projMr  operation  of  the  control  device. 

(C)  The  required  information  shall 
include  a  definition  of  the  affected 
source’s  operating  day,  as  specified  in 
paragraph  (d)(3)(ii)  of  this  section,  for 
purposes  of  determining  daily  average 
values  or  batch  cycle  daily  average 
values  of  monitored  parameters. 

(D)  For  batch  process  vents,  the 
required  information  shall  include  a 
definition  of  each  batch  cycle  that 
requires  the  control  of  one  or  more 
batch  emission  episodes  during  the 
cycle,  as  specified  in  $  63.1325(c)(2)  and 
§63.1334(b)(3)(iii). 

(iii)  For  emission  points  included  in 
an  emissions  average,  the  Notification  of 
Compliance  Status  shall  contain  the 
values  of  all  parameters  needed  for 
input  to  the  emission  credit  and  debit 
equations  in  §  63.1332  (g)  and  (h), 
calculated  or  measiued  according  to  the 
procedures  in  §  63.1332  (g)  and  (h),  and 
the  resulting  calculation  of  credits  and 
debits  for  the  first  quarter  of  the  year. 
The  first  quarter  begins  on  the 
compliance  date  specified. 

(iiO  The  determination  of  applicability 
for  flexible  operation  units  as  specified 
in  §63.1310(0(6). 

(v)  The  parameter  monitoring  levels 
for  flexible  operation  units,  and  the 
basis  on  which  these  levels  were 
selected,  or  a  demonstration  that  these 
levels  are  appropriate  at  all  times,  as 
specified  in  §  63.1310(0(7). 

(vi)  The  results  for  ea(^  predominant 
use  determination  for  storage  vessels 
belonging  to  an  affected  source  subject 
to  this  subpart  that  is  made  under 

§  63.1310(g)(6). 

(vii)  The  results  for  each  predominant 
use  determination  for  recovery 
operation  equipment  belonging  to  an 
afiected  source  subject  to  this  subpart 
that  is  made  under  §  63.1310(h)(6). 

(viii)  For  owners  or  operators  of 
Group  2  batch  process  vents 
'  establishing  a  batch  cycle  limitation  as 
specified  in  §  63.1325(g),  the  afiected 
source’s  operating  year  for  purposes  of 


determining  compliance  with  the  batch 
cycle  limitation. 

(6)  Periodic  Reports.  For  existing  and 
new  affected  somrces.  each  owner  or 
operator  shall  submit  Periodic  Reports 
as  specified  in  paragraphs  (e)(6)(i) 
throi^  (e)(6)(xi)  of  this  se^on. 

(i)  tSccept  as  specified  in  paragraphs 
(e)(6)(x)  and  (e)(6)(xi)  of  this  section,  a 
report  containing  the  information  in 
paragraph  (e)(6)(ii)  of  this  section  or 
containing  the  information  in 
paragraphs  (e)(6)(iii)  through  (e)(6)(ix)  of 
this  section,  as  appropriate,  shall  ^ 
submitted  semiannually  no  later  than  60 
operating  days  after  the  end  of  each  180 
day  peri^.  The  first  report  shall  be 
submitted  no  later  than  240  days  after 
the  date  the  Notification  of  Compliance 
Status  is  due  and  shall  cover  the  O' 
month  period  beginning  on  the  date  the 
Notification  of  Compliance  Status  is 
due.  Subsequent  reports  shall  cover 
each  preceding  6-month  period. 

(ii)  If  none  m  the  compliance 
exceptions  specified  in  paragraphs 
(e)(6)(iii)  through  (e)(6)(ix)  of  tlds 
section  occurred  diuring  the  6-month 
period,  the  Periodic  Report  required  by 
paragraph  (e)(6)(i)  of  this  section  shall 
be  a  statement  that  the  affected  source 
was  in  compliance  for  the  preceding  6- 
month  period  and  no  activities  specified 
in  paragraphs  (e)(6)(iii)  through 
(e)(6)(ix)  of  this  section  occurred  during 
the  preceding  6-month  period. 

(hi)  For  an  owner  or  operator  of  an 
affected  source  complying  with  the 
provisions  of  §§  63.1314  through 
63.1330  for  any  emission  point  or 
process  section.  Periodic  Reports  shall 
include: 

(A)  All  information  specified  in 

§  63.122  for  storage  vessels;  §§  63.117 
and  63.118  and  §  63.1320  for  continuous 
process  vents,  as  applicable;  §  63.1327 
for  hatch  process  vents  and  aggregate 
batch  vent  streams;  §  63.104  for  heat 
exchange  systems;  and  §63.146  for 
process  wastewater, 

(B)  The  daily  average  values  or  batch 
cycle  daily  average  values  of  monitored 
parameters  for  both  excused  excursions, 
as  defined  in  §  63.1334(g),  and 
imexcused  excursions,  as  defined  in 

§  63.1334(f).  For  excursions  caused  by 
lack  of  monitoring  data,  the  duration  of 
periods  when  monitoring  data  were  not 
collected  shall  be  specified; 

(C)  The  periods  when  monitoring  data 
were  not  collected  shall  be  specified; 

(D)  The  information  in  paragraphs 
(e)(6)(iii)(D)(l)  through  (e)(6)(iii)(D)(3)  of 
this  section,  as  applicable: 

(1)  Any  supplements  to  the  Emissions 
Averaging  Plan,  as  required  in 
paragraph  (e)(4)(iii)  of  this  section; 

[2]  Notification  if  a  process  change  is 
made  such  that  the  group  status  of  any 


emission  point  changes.  The 
information  submitt^  shall  include  a 
compliance  schedule,  as  specified  in 
paragraphs  (e)(6)(iii)(D)(2)(/)  and 
(eK6)(iii)(D)(2)(ii)  of  this  section,  for 
emission  points  that  are  added  or  that 
change  from  Group  2  to  Group  1  as 
specified  in  §63.1310(i)(2)(ii);  for 
continuous  process  vents  under  the 
conditions  listed  in  §  63.1315(a)(12)  or 
§  63.1320(b)(3),  as  applicable;  or  for 
^tch  process  vents  under  the 
conditions  listed  in  §  63.1327(h)  or 
§  63.1327(d).  This  information  may  be 
submitted  in  a  separate  report,  as 
specified  in  §63.1315(a)(12), 

§  63.1320(b)(3),  §  63.1327(b),  or 
§  63.1327(d);  and 

(j)  The  owner  or  operator  shall  submit 
to  the  Administrator  for  approval  a 
compliance  schedule  and  a  justification 
for  the  schedule. 

(ii)  The  Administrator  shall  approve 
the  compliance  schedule  or  request 
changes  within  120  operating  days  of 
receipt  of  the  compliance  schedule  and 
justification. 

(3)  Notification  if  one  or  more 
emission  point(s)  or  one  or  more  TPPU 
is  added  to  an  affected  source.  The 
owner  or  operator  shall  submit  the 
information  contained  in  paragraphs 
(e)(6)(iii)(D)(5)(i)  through 
(e)(6)(iii)(D)(3)(iii)  of  this  section: 

(i)  A  description  of  the  addition  to  the 
affscted  source; 

(ii)  Notification  of  the  group  status  of 
the  additional  emission  point  or  all 
emission  points  in  the  TPPU;  and 

(ill)  A  compliance  schedule,  as 
required  under  paragraph 
(e)(6)(iii)(p)(2)  of  this  section. 

(E)  The  information  in  paragraph 
(b)(l)(ii)  of  this  section  for  reports  of 
start-up,  shutdown,  and  malfunction. 

(iv)  For  each  batch  process  vent  with 
a  batch  cycle  limitation,  every  second 
Periodic  Report  shall  include  the  type 
and  number  of  batch  cycles 
accomplished  during  the  preceding  12- 
month  period  and  a  statement  that  the 
batch  process  vent  is  either  in  or  out  of 
compliance  with  the  batch  cycle 
limitationf 

(v)  If  any  performance  tests  are 
reported  in  a  Periodic  Report,  the 
following  information  shall  be  included: 

(A)  One  complete  test  report  shall  be 
submitted  for  each  test  method  used  for 
a  particular  kind  of  emission  point 
tested.  A  complete  test  report  shall 
contain  the  information  specified  in 
paragraph  (e)(5)(i)(B)  of  this  section. 

(B)  For  additional  tests  performed  for 
the  same  kind  of  emission  point  using 
the  same  method,  results  and  any  other 
information  required  shall  be  submitted, 
but  a  complete  test  report  is  not 
required. 
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(vi)  The  Periodic  Report  shall  include 
the  results  for  each  change  made  to  a 
primary  product  determination  for  a 
thermoplastic  product  made  imder 
§63.1310(0(6). 

(vii)  Hie  Periodic  Report  shall  include 
the  results  for  each  change  made  to  a 
predominant  use  determination  for  a 
storage  vessel  belonging  to  an  affected 
source  sub)ect  to  this  subpart  that  is 
made  under  §  63.1310(g)(6). 

(viii)  The  Periodic  Report  shall 
include  the  results  for  each  change 
made  to  a  predominant  use 
determination  for  recovery  operation 
equipment  belonging  to  an  affected 
source  subject  to  this  subpart  that  is 
made  under  §  63.1310(h)(6). 

(ix)  The  Periodic  Report  required  by 

§  63.1331(a)(S)  may  be  submitted  as  part 
of  the  Periodic  Report  required  by 
paragraph  (e)(6)  of  this  section. 

(x)  The  owner  or  operator  of  an 
affected  source  shall  submit  quarterly 
reports  for  all  emission  points  included 
in  an  emissions  average. 

(A)  The  quarterly  reports  shall  be 
submitted  no  later  than  60  operating 
days  after  the  end  of  each  quarter.  Hie 
first  report  shall  be  submitted  with  the 
Notification  of  Compliance  Status  no 
later  than  150  days  after  the  compliance 
date. 

(B)  The  quarterly  reports  shall  include 
the  information  specified  in  paragraphs 
(e)(6)(x)(B)(l)  through  (e)(6)(x)(B)(7)  of 
this  section  for  all  emission  points 
included  in  an  emissions  average. 

(1)  The  credits  and  debits  calculated 
each  month  during  the  quarter; 

(2)  A  demonstration  tW  debits 
calculated  for  the  quarter  are  not  more 
than  1.30  times  the  credits  calculated 
for  the  quarter,  as  required  under 

§  63.1332(e)(4); 

(3)  The  values  of  any  inputs  to  the 
debit  and  credit  equations  in 

§  63.1332(g)  and  (h)  that  change  from 
month  to  month  during  the  quarter  or 
that  have  changed  since  the  previous 
quarter; 

(4)  Results  of  any  performance  tests 
conducted  during  the  reporting  period 
including  one  complete  reportpifor  each 
test  method  used  for  a  particular  kind  of 
emission  point  as  described  in 
paragraph  (e)(6)(v)  of  this  section; 

(5)  Reports  of  daily  average  (or  batch 
cycle  daily  average)  values  of  monitored 
parameters  for  excursions  as  defined  in 
§  63.1334(f); 

(6)  For  excursions  caused  by  lack  of 
monitoring  data,  the  duration  of  periods 
when  monitoring  data  were  not 
collected  shall  be  specified:  and 

(7)  Any  other  information  the  affected 
source  is  required  to  report  under  the 
opperating  permit  or  Emissions 
Averaging  Plan  for  the  affected  source. 


(C)  §  63.1334  shall  govern  the  use  of 
monitoring  data  to  determine 
compliance  for  Group  1  and  Group  2 
emission  points  included  in  emissions 
averages. 

(D)  Every  fourth  quarterly  report  shall 
include  the  following: 

(1)  A  demonstration  that  annual 
credits  are  greater  than  or  equal  to 
annual  debits  as  required  by 

§  63.1332(e)(3);  and 

(2)  A  certification  of  compliance  with 
all  the  emissicms  averaging  provisions 
in  §63.1332. 

(xi)  The  owner  or  operator  of  an 
affected  source  shall  submit  quarterly 
reports  for  particular  emission  points 
and  process  sections  not  included  in  an 
emissions  average  as  specified  in 
paragraphs  (e)(6)(xi)(A)  through 
(e)(6)(xi)(E)  of  this  section. 

(A)  If  requested  by  the  Administrator, 
the  owner  or  operator  of  an  affected 
source  shall  submit  quarterly  reports  for 
a  pperiod  of  1  yetir  for  an  emission  point 
or  process  section  that  is  not  included 
in  an  emissions  average  if  either 
condition  in  paragraph  (e)(6)(xi)(A)(l)  or 
(e)(6)(xi)(A)(2)  of  this  section  is  met. 

(1)  An  emission  point  has  any 
excursions,  as  defined  in  §  63.1334(f), 
for  a  semiannual  reporting  period. 

(2)  A  process  section  simject  to 

§  63.1316  is  out  of  compliance  with  its 
^  applicable  standard. 

(B)  The  quarterly  reports  shall  include 
all  information  specified  in  paragraphs 
(e)(6)(iii)  through  (e)(6)(ix)  of  this 
section  applicable  to  the  enussion  point 
or  process  section  for  which  quarterly 
reporting  is  required  under  paragraph 
(e)(6)(xi)(A)  of  this  section.  Information 
applicable  to  other  emission  points 
within  the  affected  source  shall  be 
submitted  in  the  semiannual  reports 
required  under  paragraph  (e)(6)(i)  of  this 
section. 

(C)  Quarterly  reports  shall  be 
submitted  nojater  than  60  operating 
days  after  the  end  of  each  quarter. 

(D)  After  quarterly  reports  have  been 
submitted  for  an  emission  point  for  1 
year,  the  owner  or  operator  may  return 
to  semiannual  reporting  for  the  emission 
point  or  process  section  unless  the 
Administrator  requests  the  owner  or 
operator  to  continue  to  submit  quarterly 
reports. 

(E)  §  63.1334  shall  govern  the  use  of 
monitoring  data  to  determine 
compliance  for  Group  1  emission 
points.’ 

(7)  Other  reports.  Other  reports  shall 
be  submitted  as  specified  in  paragraphs 
(e)(7)(i)  through  (e)(7)(ii)  of  this  section. 

(i)  For  storage  vessels,  the 
notifications  of  inspections  required  by 
§  63.1314  shall  be  submitted  as 
specified  in  §  63.122  (h)(1)  and  (h)(2). 


(ii)  For  owners  or  operators  of  affected 
sources  required  to  request  approval  for 
a  nominal  control  efficiency  for  use  in 
calculating  credits  for  an  emissions 
average,  the  information  s(>ecified  in 
§63.1332(i)  shall  be  submitted. 

(8)  Operating  permit.  An  owner  or 
operator  who  submits  an  operating 
permit  application  instead  of  an 
Emissions  Averaging  Plan  or  a 
Precompliance  Report  shall  submit  the 
following  information  with  the 
operating  permit  application: 

(i)  The  information  specified  in 
paragraph  (e)(4)  of  this  section  for 
points  included  in  an  emissions 
averaw; 

(ii)  The  information  specified  in 
paragraph  (e)(5)  of  this  section. 
Notification  of  Compliance  Status,  as 
applicable;  and 

Ciii)  The  information  specified  in 
paragraph  (e)(3)  of  this  section, 
Precompliance  Report,  as  applicable. 

(f)  Alternative  monitoring  parameters. 
The  ownef  or  operator  who  has  been 
directed  by  any  section  of  this  subpart 
to  set  unique  monitoring  parameters,  or 
who  requests  approval  to  monitor  a 
different  parameter  than  those  specified 
in  §  63.1314  for  storage  vessels, 

§63.1315  or  63.1317,  as  appropriate,  for 
continuous  process  vents,  §  63.1321  for 
batch  process  vents  and  aggregate  batch 
vent  streams,  or  §  63.1330  for 
wastewater  shall  sulmiit  the  information 
specified  in  paragraphs  (f)(1)  through 
(fi(3)  of  this  section  in  the 
Precompliance  Report,  as  required  by 
paragraph  (e)(3)  of  this  section.  The 
owner  or  operator  shall  retain  for  a 
period  of  5  years  each  record  required 
by  paragraphs  (f)(1)  through  (f)(3)  of  this 
section. 

(1)  The  required  information  shall 
include  a  description  of  the  parameter(s) 
to  be  monitored  to  ensure  the  recovery 
device,  control  device,  or  pollution 
prevention  measure  is  operated  in 
conformance  with  its  design  and 
achieves  the  specified  emission  limit, 
percent  reduction,  or  nominal 
efficiency,  and  an  explanation  of  the 
criteria  used  to  select  the  parameter(s). 

(2)  The  required  information  shall 
include  a  description  of  the  methods 
and  procedures  that  will  be  used  to 
demonstrate  that  the  parameter 
indicates  proper  operation,  the  schedule 
for  this  demonstration,  and  a  statement 
that  the  owner  or  operator  will  establish 
a  level  for  the  monitored  parameter  as 
part  of  the  Notification  of  Compliance 
Status  report  required  in  paragraph 
(e)(5)  of  this  section,  unless  this 
information  has  already  been  included 
in  the  operating  permit  application. 

(3)  The  required  information  shall 
include  a  description  of  the  proposed 
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monitoring,  recordkeeping,  and 
reporting  system,  to  include  the 
fr^uency  and  content  of  monitoring, 
recordkeeping,  and  reporting.  Further, 
the  rationale  for  the  proposed 
monitoring,  recordkeeping,  and 
reporting  system  shall  be  included  if 
either  condition  in  paragraph  (f)(3)(i)  or 

(f) (3)(ii)  of  this  section  is  met: 

(i)  If  monitoring  and  recordkeeping  is 
not  continuous;  or 

(iil  If  reports  of  daily  average  values 
will  not  be  included  in  Periodic  Reports 
when  the  monitored  parameter  value  is 
above  the  maximum  level  or  below  the 
minimum  level  as  established  in  the 
operating  permit  or  the  Notification  of 
Compliance  Status. 

(g)  Alternative  continuous  monitoring 
and  recordkeeping.  An  ovmer  or 
operator  choosing  not  to  implement  the 
provisions  listed  in  §  63.1315  or 
63.1317,  as  appropriate,  for  amtinuous 
process  vents,  $  63.1321  for  batch 
process  vents  and  aggregate  batch  vent 
streams,  $63.1314  for  storage  vessels,  or 
$63.1330  for  wastewater,  may  instead 
request  approval  to  use  alternative 
continuous  monitoring  and 
reccndkeeping  provisions  according  to 
the  procedures  specified  in  paragraphs 

(g) (1)  through  (g)(4)  of  this  section. 
Requests  shall  be  submitted  in  the 
Precompliance  Report  as  specified  in 
paragraph  (e)(3)  of  this  section,  if  not 
already  includ^  in  the  operating  permit 
application,  and  shall  contain  the 
information  specified  in  paragraphs 
(g)(2)(ii)  and  (g)(3)(ii)  of  this  section,  as 
applicable. 

(1)  The  provisions  in  $  63.8(f)(5)(i) 
shall  govern  the  review  and  approval  of 
requests. 

(2)  An  owner  or  operator  of  an 
afiected  source  that  does  not  have  an 
automated  monitoring  and  recording 
system  capable  of  measuring  parameter 
v^ues  at  least  once  every  15  minutes 
and  that  does  not  generate  continuous 
records  may  request  approval  to  use  a 
nonautomated  system  with  less  frequent 

'  monitoring,  in  accordance  with 
paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of  this 
section. 

(i)  The  requested  system  shall  include 
manual  reading  and  recording  of  the 
value  of  the  relevant  operating 
parameter  no  less  frequently  &an  once 
per  hour.  Daily  average  (or  batch  cycle 
daily  average)  values  shall  be  calculated 
from  these  hourly  values  and  recorded. 

(ii)  The  request  shall  contain: 

(A)  A  description  of  the  planned 
monitoring  and  recordkeeping  system; 

(B)  Documentation  that  the  affected 
source  does  not  have  an  automated 
monitoring  and  recording  system; 


(C)  Justificaticm  for  requesting  an 
alternative  monitoring  and 
recordkeeping  system;  and 

(D)  Demonstration  to  the 
Administrator’s  satisfaction  that  the 
proposed  monitoring  frequency  is 
sufficient  to  represent  control  or 
recovery  device  operating  conditions, 
considerii^  typical  variability  of  the 
specific  process  and  control  or  recovwy 
device  operating  parameter  being 
monitor^. 

(3)  An  owner  or  operator  may  request 
approval  to  use  an  automated  Mta 
compression  recording  system  that  does 
not  record  mcmitored  operating 
parameter  values  at  a  set  frequency  (for 
example,  once  every  15  minutes)' W 
records  all  values  that  meet  set  (^teria 
for  variation  from  previously  recorded 
values,  in  accordance  with  paragraphs 
(g)(3)(i)  and  (g)(3)(ii)  of  this  section. 

(i) The  request^  system  shall  be 
desimed  to: 

(At  Measura  the  operating  parameter 
value  at  least  once  every  15  minutes; 

(B)  Except  for  the  monitoring  of  batch 
process  vents,  calculate  hourly  average 
values  each  hour  during  periods  of 
operation; 

(C)  Record  the  date  and  time  when 
monitors  are  turned  ofi  or  on; 

(D)  Recognize  unchanging  data  that 
may  indicate  the  monitor  is  not 
functioning  properly,  alert  the  operator, 
and  record  the  incident; 

^)  Calculate  daily  average  (or  batch 
cycle  daily  average)  values  of  the 
monitored  operating  parameter  based  on 
all  measured  data;  and 

(F)  If  the  daily  average  is  not  an 
excursion,  as  defined  in  $  63.1334(f),  the 
data  for  that  operating  day  may  be 
converted  to  hourly  average  vdues  and 
the  four  or  more  individual  records  for 
each  hour  in  the  operating  day  may  be 
discarded.. 

(ii)  The  request  shall  contain: 

(A)  A  description  of  the  monitoring 
system  and  data  compression  recording 
system,  including  the  criteria  used  to 
determine  which  monitored  values  are 
recorded  and  retained; 

(B)  The  method  for  calculating  daily 
averages  and  batch  cycle  daily  averages; 
and 

(C)  A  demonstration  that  the  system 
meets  all  criteria  in  paragraph  (g)(3)(i)  of 
this  section. 

(4)  An  owner  or  operator  may  request 
approval  to  use  other  alternative 
monitoring  systems  according  to  the 
procedures  specified  in  §  63.8(f). 

(h)  Reduced  recordkeeping  program. 
For  any  parameter  with  respect  to  any 
item  of  equipment,  the  owner  or 
operator  may  implement  the 
recordkeeping  requirements  specified  in 
paragraph  (h)(1)  or  (h)(2)  of  this  section 


as  alternatives  to  the  provisions 
specified  in  $  63.1314  for  storage 
vessels,  $63.1315  or  63.1317,  as 
appropriate,  for  continuous  process 
vents,  $  63.1321  for  batch  process  vents 
and  aggregate  batch  vent  streams,  or 
$  63.1330  for  wastewrater.  The  owner  or 
operator  shall  retain  for  a  period  of  5 
years  each  recwd  required  by  paragraph 
(h)(1)  or  (h)(2)  of  this  section. 

(1)  The  owner  or  operator  may  retain 
onN  the  daily  average  (or  batch  cycle 
daily  average)  value,  and  is  not  required 
to  retain  more  frequent  monitored 
operating  parameter  values,  for  a 
monitor^  parameter  with  respect  to  an 
item  of  equipment,  if  the  requirements 
of  paragraphs  (h)(l)(i)  throu^  (h)(l)(vi) 
ofithis  section  are  met.  An  owner  ox 
operator  electing  to  comply  with  the 
requirements  of  paragraph  (h)(llof  this 
se^on  shall  notify  the  Administrator  in 
the  Notification  of  Compliance  Status 
or,  if  the  Notification  of  Compliance 
Status  has  aheady  been  submitted,  in 
the  Periodic  Report  immediately 
preceding  implementation  of  the 
requirements  of  paragraph  (h)(1)  of  this 
section. 

(i) The  monitoring  system  is  capable 
of  detecting  unrealistic  or  impossible 
data  during  periods  of  operation  other 
than  start-ups,  shutdowns,  or 
malfunctions  (e.g.,  a  temperature 
reading  of  —200  **C  on  a  boiler),  and 
will  alert  the  operator  by  alarm  or  other 
means.  The  owner  or  operator  shall 
record  the  occurrence.  All  instances  of 
the  alarm  or  other  alert  in  an  operating 
day  constitute  a  single  occurrence. 

(ii)  The  monitoring  system  generates, 
updated  at  least  hourly  throu^out  each 
operating  day,  a  running  average  of  the 
'monitoring  values  that  have  been 
obtained  during  that  operating  day,  and 
the  capability  to  observe  this  running 
average  is  readily  available  to  the 
Administrator  on-site  diuing  the 
operating  day.  The  owner  or  operator 
shall  record  the  occurrence  of  any 
period  meeting  the  criteria  in 
paragraphs  (h)(l)(ii)(A)  through 
(h)(l)(ii)(C)  of  this  section.  All  instances 
in  an  operating  day  constitute  a  single 
occurrence. 

(A)  The  running  average  is  above  the 
maximum  or  below  the  minimum 
established  limits; 

(B)  The  running  average  is  based  on 
at  least  six  1-hour  periods;  and 

(C)  The  running  average  reflects  a 
period  of  operation  other  than  a  start¬ 
up,  shutdown,  or  malfunction. 

(iii)  The  monitoring  system  is  capable 
of  detecting  unchanging  data  during 
periods  of  operation  other  than  start¬ 
ups,  shutdowns,  or  malfunctions,  except 
in  circumstances  where  the  presence  of 
unchanging  data  is  the  expected 
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operating  condition  based  on  past 
experience  (e.g.,  pH  in  some  scrubbers), 
and  will  alert  the  operator  by  a)arm  or 
other  means.  The  owner  or  operator 
shall  record  the  occurrence.  All 
instances  of  the  alarm  or  other  alert  in 
an  operating  day  constitute  a  single 
occurrence. 

(iv)  The  monitoring  system  will  alert 
the  owner  or  operator  by  an  alarm,  if  the 
running  average  parameter  value 
calculated  imder  paragraph  (h)(l)(ii)  of 
this  section  reaches  a  set  point  that  is 
appropriately  related  to  the  established 
limit  for  the  parameter  that  is  being 
monitored. 

(v)  The  owner  or  operator  shall  verify 
the  proper  functioning  of  the  monitoring 
system,  including  its  ability  to  comply 
with  the  requirements  of  paragraph 
(h)(1)  of  this  section,  at  the  times 
specified  in  paragraphs  (h)(l)(v)(A) 
through  (h)(l)(v)(C).  The  owner  or 
operator  shall  document  that  the 
required  verifications  occurred. 

(A)  Upon  initial  installation. 

(B)  Annually  after  initial  installation. 

(C)  Alter  any  change  to  the 
programming  or  equipment  constituting 
the  monitoring  system,  which  might 
reasonably  be  expected  to  alter  the 
monitoring  system’s  ability  to  comply 
with  the  requirements  of  this  section. 

(vi)  The  owner  or  operator  shall  retain 
the  records  identified  in  paragraphs 
(h)(l)(vi)(A)  through  (h)(l)(vi)(C)  of  this 
section. 

(A)  Identification  of  each  parameter, 
for  each  item  of  equipment,  for  which 
the  owner  or  operator  has  elected  to 
comply  with  the  requirements  of 
para^ph  (h)  of  this  section. 

(B)  A  description  of  the  applicable 
monitoring  system(s),  and  of  how 
compliance  will  be  achieved  with  each 
requirement  of  paragraphs  (h)(l)(i) 
through  (h)(l)(v)  of  this  section.  The 
description  shall  identify  the  location 
and  format  (e.g.,  on-line  storage,  log 


entries)  for-each  required  record.  If  the 
description  changes,  the  OMmer  or 
operator  shall  retain  both  the  current 
and  the  most  recent  superseded 
description. 

(C)  A  description,  and  the  date,  of  any 
change  to  the  monitoring  system  that 
would  reasonably  be  expected  to  afiect 
its  ability  to  cmnply  witn  the 
requirements  of  paragraph  (h)(1)  of  this 
section. 

(2)  If  an  owner  or  operator  has  elected 
to  implement  the  requirements  of 
paragraph  (h)(1)  of  this  section  for  a 
monitored  parameter  with  respect  to  an 
item  of  equipment  and  a  period  of  6 
consecutive  months  bas  passed  without 
an  excursion  as  defined  in  paragraph 
(h)(2)(iv)  of  this  section,  the  owner  or 
operator  is  no  longer  required  to  record 
the  daily  avera^  (or  batch  cycle  daily 
average)  value  for  any  operating  day 
when  the  daily  average  (or  batc^  cycle 
daily  average)  value  is  less  than  the 
maximum  or  greater  than  the  minimum 
established  limit.  With  approval  by  the 
Administrator,  monitoring  data 
generated  prior  to  the  compliance  date 
of  this  subpart  shall  be  credited  toward 
the  period  of  6  consecutive  months,  if 
the  parameter  limit  and  the  monitoring 
accomplished  during  the  period  prior  to 
the  compliance  date  was  required  and/ 
or  approved  by  the  Admiiustrator. 

(i)  If  the  owner  or  operator  elects  not 
to  retain  the  daily  average  (or  batch 
cycle  daily  average)  values,  the  owner  or 
operator  shall  notify  the  Administrator 
in  the  next  Periodic  Report.  The 
notification  shall  identify  the  parameter 
and  imit  of  equipment. 

(ii)  If,  on  any  operating  day  after  the 
owner  or  operator  has  ceased  recording 
daily  average  (or  batch  cycle  daily 
average)  values  as  provided  in 
paragraph  (h)(2)  of  this  section,  there  is 
an  excursion  as  defined  in  paragraph 
(h)(2)(iv)  of  this  section,  the  owner  or 
operator  shall  immediately  resume 


retaining  the  daily  average  (or  batch 
cycle  daily  average)  value  for  each 
operating  day  and  shall  notify  the 
Admini  strator  in  the  next  Periodic 
Report.  The  owner  or  operator  shall 
continue  to  retain  each  daily  average  (or 
batch  cycle  daily  average)  value  imtil 
another  period  of  6  consecutive  months 
has  passed  without  an  excursion  as 
defined  in  paragraph  (h)(2)(iv)  of  this 
section. 

(iii)  The  owner  or  operator  shall  retain 
the  records  specified  in  paragraphs 
(h)(l)(i).  (h)(l)(ii),  and  (h)(l)(vi)  of  this 
section,  for  the  dmration  specified  in 
paragraph  (h)  of  this  section.  For  any 
calendar  week,  if  compliance  with 
paragraphs  (h)(l)(i)  through  (hKl)(iv)  of 
this  section  does  not  result  in  retention 
of  a  record  of  at  least  one  occurrence  or 
measured  parameter  value,  the  owner  or 
operator  shall  record  and  retain  at  least 
one  parameter  value  during  a  period  of 
operation  other  than  a  start-up, 
shutdown,  or  malfunction. 

(iv)  For  purposes  of  paragraph  (h)  of 
this  section,  an  excursion  means  that 
the  daily  average  (or  batch  cycle  daily 
average)  value  of  monitoring  data  for  a 
parameter  is  greater  than  the  maximum, 
or  less  than  the  minimum  established 
value,  except  as  provided  in  paragraphs 
(h)(2)(iv)(A)  and  (h)(2)(iv)(B)  of  this 
section. 

(A)  The  daily  average  (or  batch  cycle 
daily  average)  value  during  any  start-up, 
shutdown,  or  malfunction  shall  not  be 
considered  an  excursion  for  purposes  of 
paragraph  (h)(2)  of  this  section,  if  the 
owner  or  operator  follows  the  applicable 
provisions  of  the  start-up,  shutdown, 
and  malfunction  plan  required  by 

§  63.6(e)(3). 

(B)  An  excused  excursion,  as 
described  in  §  63.1334(g),  shall  not  be 
considered  an  excursion  for  purposes  of 
paragraph  (h)(2)  of  this  section. 


Tables  to  Subpart  ))J  of  Part  63 

Table  1.— Applicability  of  General  Provisions  to  Subpart  JJJ  Affected  Sources 


Reference 

Applies  to 
subjsart  JJJ 

Comment 

63.1(a)(1) . 

Yes . 

§63.1312  specifies  definitions  in  addKion  to  or  that  supersede  definitions  in  §63.2. 

63.1  (a)(2)-63.1  (a)(3) . 

Yes. 

63.1(10(4) . 

Yes . . 

Subpart  JJJ  (this  table)  specifies  the  applicability  of  each  para^aph  in  subpart  A  to  sub- 

p^  JJJ. 

63.1  (a)(S) . . 

Nn 

Reserved. 

63.1  (a)(6^.1  (a)(8) . . 

Yes. 

63.1(a)(9) . . 

No 

Reserved. 

63.1(a)(lb) . 

No . 

Subpart  JJJ  arxl  other  cross-refererx^  subparts  specify  calendar  or  operating  day. 

63.1(a)(11) . . . 

Yes. 

63.1(a)(12)-63.1(a)(14) . 

Yes. 

63.1(b)(1) . . . 

Yes . 

Subpart  JJJ  (this  table)  specifies  the  applicability  of  each  psvagraph  in  subpart  A  to  sub- 

p^  JJJ. 
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Table  1 Applicabiuty  of  General  Provisions  to  Subpart  JJJ  Affected  Sources— Continued 


63.1(b)(3) 

63.1(c)(1) 

63.1(c)(2) 

63.1(c)(3) 

63.1(c)(4) 

63.1(c)(5) 


63.1(d)  . 

63.1(e) . 

63.2  . 

63.3  . 

63.4(a)(1)-63.4(a)(3) 

63.4(a)(4) . 

63.4(a)(5) . 

63.4(b) . 

63.4(c)  . . 

63.5(a) . 

63.5(b)(1) . . . 

63.5(b)(2) . 

63.5(b)(3) . 

63.5(b)(4) . . 

63.5(b)(5) . 

63.5(b)(6) . 

63.5(c)  . 

63.5(d)(1)(i)  . 

63.5(d)(1)(u) . 


63.5(d)(1)(iii) 

63.5(d)(2) . 

63.5(d)(3)  -... 

63.5(d)(4) . 

63.5(e) . 

63.5(f)(1) . 

63.5(f)(2) . 

63.6(a) . 

63.6(b)(1) . 

63.6(b)(2) .... 
63.6(b)(3) .... 
63.6(b)(4) .... 
63.6(b)(5) .... 
63.6(b)(6) .... 
63.6(b)(7)  .... 
63.6(c)(1)  .... 
63.6(c)(2)  .... 
63.6(c)(3)  .... 
63.6(c)(4)  .... 
63.6(c)(5)  .... 

63.6(d)  . 

63.6(e)  . 


63.6(f)(1)  .. 
63.6(0(2)  .. 
63.6(0(3)  .. 

63.6(g) . 

63.6(h) . 

63.6(i)  . 

63.60)  . 

63.7(a)(1) 
63.7(a)(2) 
63.7(a)(3) 
63.7(b)  .... 
63.7(c)  .... 
63.7(d)  .... 
63.7(e)  .... 


§63.1 31 0(b)  provides  documentation  requirements  for  TPPUs  nc^  considered  affected 
sources. 

Subpart  JJJ  (this  table)  specifies  the  applicability  of  each  para^aph  in  subpart  A  to  sub- 
pstft  JJJ. 

Area  sources  are  not  subject  to  subpart  JJJ. 

Reserved. 

Except  that  affected  sources  are  not  required  to  submit  notifications  overridden  by  this 
table. 

Reserved. 

§63.1312  specifies  those  subpart  A  definitions  that  apply  to  subpart  JJJ. 

Subpart  JJJ  specifies  those  units  of  measure  that  ap^  to  subpart  JJJ. 


Area  sources  are  not  subject  to  subpart  JJJ. 

§63.1310(0  specifies  requirements. 

Reserved. 

Except  that  for  affected  sources  subject  to  subpart  JJJ,  emission  estimates  specified  in 
§63.5(d)(1)(ii)(H)  are  not  required. 

Except  that  §63.1 335(e)(5)  specifies  Notification  of  Compliarx»  Status  requirements. 
Except  §63.5(d)(3)(ii)  does  rwt  eipply. 


Except  that  where  §  63.5(d)(1)  is  referred  to.  §63.5(d)(1)(i)  does  not  apply. 


§63.131 1  specifies  the  compliemce  date. 

Reserved. 

Reserved. 

Resen/ed. 

Except  the  plan,  emd  any  records  or  reports  of  start-up,  shutdown  and  malfunction  do 
not  apply  to  Group  2  emission  points,  unless  they  are  included  in  an  emissions  aver- 
I  age. 

Except  §  63.7(c),  as  referred  to  in  §63.6(f)(2)(iii)(D),  does  not  apply. 


Subpart  JJJ  does  not  require  opacity  and  visible  emission  standards. 
Except  for  §63.6(i)(15),  which  is  reserved. 


63.7(f) . . .  Yes. 

63.7(g)  .  Yes 


§63.1 335(e)(5)  specifies  submittal  dates. 

§63.1 333(a)(4)  specifies  notification  requirements. 


Except  that  performance  tests  must  be  conckicted  at  maximum  representative  operating 
corxjitions.  In  addition,  some  of  the  testing  requirements  specified  in  siispart  JJJ  are 
not  consistent  with  §  63.7(e)(3). 

Except  that  references  to  the  Notification  of  Compliance  Status  report  in  §  63.9(h)  are 
replaced  with  the  requirements  in  §63.1 335(e)(5). 
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Table  1.— Applicability  of  General  Provisions  to  Subpart  JJJ  Affected  Sources— Continued 


Reference 


63.7(h) 


63.8(a)(1) . 

63.8(a)(2) . 

63.8(a)(3) . 

63.8(a)(4) . 

63.8(b)(1) . . . 

63.8(b)(2) . 

63.8(b)(3). 

63.8(0(1  )(i) . 

63.8(0(1  )(ii)  . . 

63.8(0(1  )(iii)  . 

63.8(0(2) . 

63.8(0(3) . 

63.8(0(4) . 

63.8(0(5)-63.8(c)(8) 

63.8(d)  . 

63.8(e)  . 

63.8(f)(1)-63.8(f)(3)  . 

63.8(0(4)(i)  . 

63.8(f)(4)(ii) . 

63.8(f)(4)(iii) . . 

63.8(f)(5)(i)  . 

63.8(f)(5)(ii) . 

63.8(f)(5)(iii) . 

63.8(f)(6) . 

63.8(g) . 

63.9(a)  . 

63.9(b)  . . 

63.9(0  . 

63.9(0 . 

63.9(e)  . .  . 

63.9(f) . ;.... 

63.9(g) . 

63.9(h)  . 

63.9(i)  . 

63.90)  . 

63.10(a)  . . 

63.10(b)(1) . 

63.10(b)(2) . 

63.10(b)(3) . 

63.10(0  . 

63.10(0(1) . 

63.10(0(2) . 

63.10(0(3) . 

63.10(0(4) . 

63.10(0(5) . 


63.10(e)  .... 

63.10(f)  . 

63.10(0(4) 

63.12  . 

63.13  . 

63.14  . 

63.15  . 


Applies  to 
sii)partJJJ 


Yes 

Yes. 
No. 
No  .. 
Yes. 
Yes. 
No  ., 


Yes. 

No. 

Yes. 

Yes. 

Yes. 

No  .... 

No.. 

No. 

No. 

Yes. 

No  .... 

No. 

No. 

Yes. 

No. 

Yes. 

No  ... 

No  ... 

Yes. 

No  ... 

Yes. 

Yes. 

No. 

No  ... 

No. 

No  ... 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

No  .., 

No  .. 

Yes. 

No. 

No  .. 

Yes. 

Yes 


No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 


Comment 


Except  §63.7(h)(4)(ij)  is  not  applicable,  since  the  site-specific  test  plans  in  §  63.7(c)(3) 
are  not  required. 


Reserved. 


Subpart  JJJ  specifies  locations  to  conduct  monitoring. 


§63.1334  specifies  monitoring  frequency. 


Timeframe  for  Submitting  request  is  specified  in  §63.1 335(e). 


Subpart  JJJ  does  not  require  continuous  emission  monitors. 
Data  reduction  procedures  specified  in  §63.1 335(d). 

Subpart  JJJ  does  not  require  an  initial  notification. 


Subpart  JJJ  does  not  require  opacity  and  visible  emission  standards. 
§63. 1335(e)(5)  specifies  Notification  of  Compliance  Status  requirements. 


§63.1310(b)  requires  documentation  of  sources  that  are  not  affected  sources. 
§63.1335  specifies  recordkeeping  requirements. 


Subpart  JJJ  does  not  require  opacity  and  visible  emission  standards. 

Except  that  reports  required  by  §63.10(d)(5)(i)  may  be  submitted  at  the  same  time  as 
Periodic  Reports  specified  in  §63.1 335(e)(6).  The  start-up,  shutdown,  and  malfunction 
plan,  arxl  any  records  or  reports  of  start-up,  shutdown,  and  malfunction  do  not  apply 
to  Group  2  emission  points  unless  they  are  included  in  an  emissions  average. 


Table  2.— Group  1  Storage  Vessels  at  Existing  Affected  Sources 


Vapor  pres- 

Vessel  capacity  (cubic  meters)  sure* 

(kilopascals) 


75<capacity  <  151  . . . ; . .  >13.1 

151  >  capacity . . .  S5.2 


•Maximum  true  vapor  pressure  of  total  organic  HAP  at  storage  temperature. 
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Table  3.— Group  1  Storage  Vessels  at  Existing  Affected  Sources  Producing  the  Listed  Thermoplastics 


Thermoplastic 


Chemical* 


Vessel  capacity 
(cubic  meters) 

Vapor 

pressure** 

(Idiopascals) 

>3.78 . 

20.47 

275.7  . 

21.62 

238  and  <75.7  . 

2142 

275.7  . 

21.9 

2  1325  . . . . 

2  1.8 

ASA/AMSAN<= . 

Polystyrene,  continuous  processes 
Nitrilec  . 


Styrene/acrylonitrile  mixture 
Acrylonitrile  . . . . 


Acrylonitrile 


■Vessel  capacity  and  vapor  pressure  criteria  are  specific  to  the  listed  chemical.  When  chemical  not  listed  O-s*.  — ).  vessel  capcK%  arxj  vapor 
pressure  criteria  apply  to  all  chemicals  regulated  by  this  rule  for  a  given  subcategory. 

.  Maximum  true  va^  pressure  of  total  organic  HAP  at  storage  temperature. 

■The  applicaMity  criteria  in  Table  2  of  this  subpart  shall  be  i»ed  for  chemicals  not  specificaliy  listed  in  this  table  (i.e..  Table  3). 

Table  4.— Group  1  Storage  Vessels  at  New  Affected  Sources 


Vessel  capacity  (cubic  meters) 


Vapor 

pressure* 

(Mlopascals) 


38  2  capacity  <  151 
151  S( 


:  capacity 


i13.1 

20.7 


■Maximum  true  vapor  pressure  of  total  organio  HAP  at  storage  temperature. 

Table  5.— Group  1  Storage  Vessels  at  New  Affected  Sources  Produong  the  Listed  Thermoplastics 


TherTTK)plastic 


Chemical* 


Vessel  capacity 
(cubic  meters) 


Vapor  pressure** 
(kHopascals) 


ASA/AMSAN<= . 

SAN.  continuous . 


Styrerie/acrytonitrile  mixture 
Acrylonitrile . 


Nitrilec . . 

Polystyrene,  continuous  processes 


ABS,  continuous  mass 


Acrylonitriie 

Styrene . 


23.78 . 

275.7  . 

22,271  . . 

2151  . 

230  and  <151  _ 

2151  . . 

21325 . 

219.6  arxt  <45.4  ... 
245.4  and  <109.8 

2109.8 . 

245.43  . 

238  and  <45.43  .... 
245.43  . 


20.47. 

21.62. 

0.5^vp<0.7. 

0.7svp2l0. 

vp2l0. 

vp2l0. 

21.8. 

vp27.48. 

vp20.61. 

vp20.53. 

20.078. 

Vp2l3.1. 

VP20.53. 


■Vessel  capacity  and  vapor  pressure  criteria  are  specific  to  the  listed  cherracai.  When  chemical  not  listed  0-e-.  — ).  vessel  capacity  and  Vapor 
pressure  criteria  apply  to  aU  chemicals  regulated  by  this  rule  for  a  given  subcategory. 

*>  Maximum  true  vaj^  pressure  of  total  organic  HAP  at  storage  temperature. 

■The  appKcabiiity  criteria  in  Table  4  of  this  subpart  shall  be  used  for  chemicals  not  specifically  listed  in  this  table  (i.e..  Table  5). 

Table  6.— Known  Organic  Hazardous  Air  Pollutants  From  Thermoplastic  Products 


Organic  HAP/chemical  name  (CAS  No.) 


Thermoplastic  product/subcategory 


ABS  latex  . . . 

ABS  using  a  batch  emulsion  process . 

ABS  using  a  batch  suspension  process  ... 
ABS  using  a  continuous  emulsion  process 

ABS  using  a  continuous  mass  process . 

ASA/AMSAN  . 

EPS  . 

MABS  . 

MBS . 

Nitrile  resin  . 

PET  using  a  batch  dimethyl  terephthalate 

process  . 

PET  using  a  batch  terephthalic  acid  proc¬ 
ess  . . . 

PET  using  a  continuous  dimethyl 

terephthalate  process  . 

PET  using  a  continuous  terephthalic  acid 
process . 
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Table  6. — Known  Organic  Hazardous  Air  Pollutants  From  Thermoplastic  PRODUCTS—Continued 


Organic  HAP/chemical  name  (CAS  No.) 


Thermoplastic  product/subcategory 

Acetal¬ 

dehyde 

(75-07-0) 

Acrylonitrile 

(107-13-1) 

1,3  Buta¬ 
diene  (106- 
99-0) 

1.4- 

Dioxane 

(123-91-1) 

Ethylene 

Glycol 

(107-21-1) 

Methanol 

(67-56-1) 

Styrene 

(100-42-5) 

PET  using  a  continuous  terephthalic  acid 
high  viscosity  multiple  end  finisher  proc- 

✓ 

✓ 

✓ 

Polystyrene  resin  using  a  bateh  process 
Potystyrene  resin  using  a  continuous 

✓ 

✓ 

1  ifting  n  hatrh  prnrAftfi  . . .  1 

✓ 

✓ 

.^Kl  ii«ing  a  rnnKrumiis  prrv:AS.« . 

✓ 

✓ 

CAS  No.-Chemical  Abstract  Service  Number. 

ABS-Acrylonitriio  butadiene  styrene  resia 

ASA/AM^N-Acrylonitrile  styrene  resin/alpha  methyl  styrene  acrylonitrile  resin. 

EPS-exparxlable  polystyrene  resin. 

MABS-methyl  methacrylate  acrylonitrile  br^Etdierie  styrene  resin. 

PET -poly(ethytene  terephthalate)  resin. 

AAN-styrene  acrylonithle  resin. 

MBS-methyi  methacrylate  butadiene  styrene  resin. 

Table  7.— Group  1  Batoi  Process  Vents— Monitoring,  Recordkeeping,  and  Reporting  Requirements 


Control  device 


Parameters  to  be 
monitored 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


Thermal  Incinerator 


Firebox  temperature  • 


Catalytic  Incinerator 


Temperature  up¬ 
stream  and  dowry 
stream  of  the  cata¬ 
lyst  bed. 


Boiler  or  Process  Heater  with  a 
design  heat  input  capacity  less 
than  44  megawatts  and  where 
the  batch  process  vents  or  ag¬ 
gregate  batch  vent  streanrrs 
are  not  introduced  with  or 
used  as  the  primary  fuel. 

Flare  . 


Firebox  temperature  * 


Presence  of  a  flame 
at  the  pilot  light. 


1.  Continuous  records  as  specified  in  §63.1326(e)(1).>’ 

2;  Record  and  report  the  average  firebox  temperature  measured  during  the  perform¬ 
ance  test— NCS.« 

3.  Record  the  batch  cycle  daily  average  firebox  temperature  as  specified  in 
§63.1326(e)(2). 

4.  Report  all  batch  cycle  daily  average  temperatures  that  are  below  the  minimum  op¬ 
erating  temperature  established  in  the  NCS  or  operating  permit  and  all  instances 
when  monitoring  data  are  not  collected — PR.<‘c 

1.  ContiTHJOus  records  as  specified  in  §63.1326(e)(1).‘> 

2.  Record  6md  report  the  average  upstream  and  downstream  temperatures  arxJ  the 
average  temperature  difference  across  the  catalyst  bed  measured  during  the  per- 
formarKe  test — NCS.* 

3.  Record  the  batch  cycle  daily  average  upstream  temperature  and  temperature  dif¬ 
ference  across  catalyst  bed  as  specified  in  §  63.1326(e)(2). 

4.  Report  all  batch  cycle  daily  average  upstream  temperatures  that  are  below  the 
minimum  upstream  temperature  established  in  the  NCS  or  operating  permit— PR.<*c 

5.  Report  all  batch  cycle  daily  average  temperature  differences  across  the  cat2ilyst 
bed  that  are  below  the  minimum  difference  established  in  the  NCS  or  operatir)g 
permit — PR.*** 

6.  Report  ail  instetnces  when  monitoring  data  are  not  collected.* 

1.  Continuous  records  as  specified  in  §63.1326(e)(1).<’ 

2.  Record  and  report  the  average  firebox  temperature  measured  during  the  perform¬ 
ance  test— NCS.* 

3.  Record  the  batch  cycle  daily  average  firebox  temperature  as  specified  in 
§63.1326(e)(2).‘‘ 

4.  Report  all  batch  cycle  daily  average  temperatures  that  are  below  the  minimum  op¬ 
erating  temperature  estabHshed  in  the  NCS  or  operating  permit  and  all  instarKes 
when  monitoring  data  are  not  collected — PR.<>* 

1.  Hourly  records  of  whether  the  monitor  was  continuously  operating  during  batch 
emission  episodes,  or  portions  thereof,  selected  for  control  and  whether  the  pilot 
flame  was  continuously  present  during  said  periods. 

2.  Record  and  report  the  preserKe  of  a  flame  at  the  pilot  light  over  the  full  period  of 
the  compliance  determination — NCS.* 

3.  Record  the  times  and  durations  of  all  periods  durirtg  batch  emission  episodes,  or 
portions  thereof,  selected  for  control  when  a  pilot  flame  is  absent  or  the  monitor  is 
not  operating. 

4.  Rep^  the  tinies  and  durations  of  all  periods  during  batch  emission  episodes,  or 
portions  thereof,  selected  for  corttrol  when  all  pilot  flames  of  a  flare  are  absent— 
PR.«» 
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Table  7.— Group  1  Batch  Process  Vents— Monitoring,  Recordkeeping,  and  Reporting  Requirements— 

Continued 


Control  device 


Parameters  to  be 
monitored 


Scrubber  for  halogenated  batch 
process  vents  or  aggregate 
batch  vent  streams  (Note: 
Controlled  by  a  combustion 
device  other  than  a  flare). 


pH  of  scrubber  efflu- 
enL  and. 


Do 


Scrubber  liquid  flow 
rate. 


Absorber' 


Exit  temperature  of 
the  absorbing  liq¬ 
uid,  and. 


Do 


Exit  specific  gravity 
for  the  absorbing 
liquid. 


Condenser' 


Exit  (product  side) 
temperature. 


Carbon  Adsorber' 


Total  reger)eration 
stream  mass  flow 
during  carbon  bed 
regeneration 
cycie(s),  and. 


Temperature  of  the 
carbon  bed  after 
regeneration  aixf 
within  15  minutes 
of  completing  any 
cooling  cycle(s). 


Do 


All  Control  Devices 


Preserve  of  <fow  di¬ 
verted  to  the  at¬ 
mosphere  from  the 
control  device  or. 


Do 


Monthly  inspections 
of  s^ed  valves. 


Recordkeeping  and  reporting  requirements  for  monitored  parameters 


1.  Continuous  records  as  specified  in  §63.1326(e)(1).» 

2.  Record  and  report  the  average  pH  of  the  scrubber  effluent  measured  during  the  . 
performance  test— NCS.<= 

3.  Record  the  batch  cycle  daily  average  pH  of  the  scrubber  effluent  as  specified  in 
§63.1 326(e)(2). 

4.  Report  aH  batch  cycle  daily  average  pH  values  of  the  scrubber  effluent  that  are 
below  the  minimum  operating  pH  estabflshed  m  the  NCS  or  operating  permit  and 
all  instances  when  monitoring  data  are  not  collected — PR.<>c 

1.  Continuous  records  as  specified  in  §63.1326(e)(1).» 

2.  Record  and  report  the  scrubber  liquid  flow  rate  measured  during  the  performance 
test— NCS.« 

3.  Record  the  batch  cycle  daily  average  scrubber  liquid  flow  rate  as  specified  in 
§63.1 326(e)(2). 

4.  Report  aH  batch  cycle  daily  average  scrubber  liquid  flow  rates  that  are  below  the 
minimum  flow  rate  established  in  the  NCS  or  operating  permit  and  aU  instances 
when  monitoring  data  are  not  collected— PR.*** 

1.  Continuous  records  as  specified  in  §63.1326(e)(1).» 

2.  Record  and  report  the  average  exit  temperature  of  the  absorbing  liquid  measured 
during  the  performance  test— NCS.‘ 

3.  Record  the  batch  cycle  daily  average  exit  temperature  of  the  absorbing  liquid  as 
specified  in  §63. 1326(e)(2)  for  each  batch  cycle. 

4.  Report  aU  the  batch  cycle  daily  average  exit  temperatures  of  the  absorbing  liquid 
that  are  below  the  minimum  operating  temperature  estabNshed  in  the  NCS  or  oper¬ 
ating  permit  and  aH  instances  when  monitoring  data  are  not  coHected— PR.*** 

1.  ContkHXXJS  records  as  specified  in  §63.i326(e)(1).‘> 

2.  Record  and  report  the  average  exit  specific  gravity  measured  during  the  perform¬ 
ance  test— NCS.‘ 

3.  Record  the  batch  cycle  daily  average  exit  specific  gravity  as  specified  in 
§63.1326(e)(2). 

4.  Report  aH  batch  cycle  daily  average  exit  specific  gravity  values  that  are  below  the 
minimum  operating  temperature  estabtished  in  the  NCS  or  operating  permit  arxj  aH 
instarKes  when  monitoring  data  are  rxit  collected — PR.<** 

1.  (^ontiTHious  records  as  specified  in  §63.1326(e)(1).‘* 

2.  Record  and  report  the  average  exit  temperatwe  measured  during  the  performance 
test— NCS.' 

3.  Record  the  batch  cycle  daHy  average  exit  temperatijre  as  specified  in 
§63.1326(e)(2). 

4.  Report  all  batch  cycle  daily  average  exit  temperatures  that  are  above  the  maxi¬ 
mum  operating  terriperature  established  in  the  NCS  or  operating  permit  aixl  aH  in- 
starx»s  when  monitoring  data  are  not  coHected— PR.**' 

1.  Record  the  total  regeneration  stream  mass  flow  for  each  carbon  bed  regeneration 
cycle. 

2.  Record  and  report  the  total  regeneration  stream  mass  flow  during  each  carbon  bed 
regeneration  measured  during  the  performance  test— NCS.' 

3.  Report  all  carbon  bed  regeneration  cycles  when  the  total  regeneration  stream 
mass  flow  is  above  the  maximum  mass  flow  rate  established  in  the  NCS  or  operat- 
irrg  permit — PR.*** 

1.  Record  the  temperature  of  the  carbon  bed  after  each  regerteration  and  within  15 
minutes  of  completing  atny  cooling  cycle(s). 

2.  Record  arKi  refxxt  the  temperature  of  the  carbon  bed  after  each  regemration  and 
within  15  minutes  of  completing  any  cooling  cycles(s)  measured  during  the  per¬ 
formance  test— NCS.' 

3.  Report  aU  carbon  bed  regeneration  cycles  when  the  temperature  of  the  carbon  bed 
after  regeneration,  or  within  15  minutes  of  completing  any  cooling  cycie(s).  is 
above  the  maximum  temperature  established  in  the  NCS  or  operating  permit — 
PR.-' 

1.  Hourly  records  of  whether  the  flow  indteator  was  operating  during  batch  emission 
episodes,  or  portions  thereof,  selected  for  control  and  whether  flow  was  detected  at 
any  time  during  said  periods  as  specified  in  §63.1 326(e)(3). 

2.  Record  arxj  report  the  times  artd  durations  of  all  periods  during  batch  emission  epi¬ 
sodes,  or  portions  thereof,  selected  for  control  when  emissions  are  diverted 
through  a  bypass  line  or  the  flow  indicator  is  not  operating— PR.<' 

1.  Records  that  monthly  inspections  were  perfcrmed  as  specified  in  §63.1326(e)(4)(l). 

2.  Record  and  report  all  monthly  inspections  that  show  the  valves  are  not  closed  or 
the  seal  has  been  changed— PR.'* 
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Table  7.— Group  1  Batch  Process  Vents— Monitoring,  Recordkeeping,  and  Reporting  Requirements— 

Continued 

Control  device 

Parameters  to  be  1 
monitored 

Recordkeeping  arxl  reporting  requirements  for  monitored  parameters 

Absorber,  Corxfenser,  arid  Car¬ 
bon  Adsorber  (as  an  alter¬ 
native  to  the  requirements  pre¬ 
viously  presented  in  this  table). 

Concentration  level  i 
or  reading  irKk- 
cated  by  an  or¬ 
ganic  monitoring 
device  at  the  outlet 
of  the  control  de¬ 
vice. 

1.  Continuous  records  as  specified  in  §63.1326(e)(1).>> 

2.  Record  arxT report  the  average  concentration  level  or  reading  measured  during  the 
performance  test— NCS.* 

3.  Record  the  batch  cycle  daily  average  concentration  level  or  reading  as  specified  in 
§63.1 326(e)(2). 

4.  Report  all  batch  cycle  daily  average  concentration  levels  or  readings  that  are 
above  the  maximum  concentration  or  readirrg  established  in  the  NCS  or  operating 
permit  and  an  instances  when  monitoring  data  are  not  collected— PR.<>« 

■Monitor  may  be  installed  in  the  firebox  or  in  the  ductwork  immediately  downstream  of  the  firebox  before  any  substantial  heat  exchange  is  er>- 
countered. 

*>“Continuous  records”  is  defined  in  §63.1 11. 

cNCS  -  Notification  of  Compliance  Status  described  in  §63.1 335(e)(5). 

<>  PR  >  Periodic  Reports  described  in  §63.1 335(e)(6). 

■The  periodic  reports  shaN  include  the  duration  of  perkxte  when  mohitoririg  data  are  not  collected  as  specified  in  §63.1335(e)(6)(iii)(C). 
'Altemativeiy,  these  devices  may  comply  with  the  organic  monitoring  device  provisions  listed  at  the  eixl  of  this  table. 

Table  8.— Operating  Parameters  for  Which  Levels  Are  Required  to  Be  Established  for  Continuous  and 
Batch  Process  Vents  and  Aggregate  Batch  Vent  Streams 


Minimum  temperature. 

Minimum  upstream  temperature;  and 
minimum  temperature  difference 
across  the  catalyst  bed. 

Minimum  temperature. 

Minimum  pH;  and  minimum  flow  rate. 

Minimum  temperature;  arxl  minimum 
specific  gravity. 

Maximum  temperature. 

Maximum  mass  flow;  arxf  maximum 
temperature. 


Maximum  HAP  concentration  or  read¬ 
ing. 

■Corx:entration  is  measured  instead  of  an  operating  parameter. 

(FR  Doc.  96-22781  Piled  9-11-96;  8:45  am] 
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Established  operating  parameter(s) 


Device 

Parameters  to  be  monitored 

Thermal  incinAratrN’  . . . 

Firebox  temperature . 

Catalytic  incinerator . . . 

Tamp^rf^ir^  upstream  and  downstream  of  the  catalyst  had 

Boiler  or  process  heater . . 

Firebox  temperature  . 

Scrubber  for  halogenated  vents . 

Absorber . 

Condenser . . . 

pH  of  scrubber  effluent;  and  scrubber  liquid  flow  rate . 

Exit  temperature  of  the  absorbing  liquid;  and  exit  specific 
gravity  of  the  absorbing  liqud. 

Fxit  temperature 

Carbon  absorber . 

Total  regeneration  stream  mass  flow  riming  Cjirhnn  herl  re- 

■' 

Other  devices  (or  as  an  alternate  to  the 
requirements  previously  presented  in 
this  table)*. 

generation  cycle;  and  temperature  of  the  carbon  bed  after 
regenersOion  (and  within  15  minutes  of  completing  any 
cooling  cycle(s)). 

HAP  concentration  level  or  reading  at  outlet  of  device 

Thursday 

September  12,  1996 


Part  III 

Securities  and 

Exchange 

Commission 

17  CFR  Part  240 

Order  Execution  Obligations;  Final  Rule; 
Proposed  Quote  Rule  Amendment 


48290  Federal  R^;i8ter  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Rules  and  Regulations 


SECURITIES  AND  EXCHANGE 
COMMSSION 

17  CFR  Part  240 

[RaiMM  No.  34-^19A;  File  No.  S7-a0> 

RIN  3235^068 

Order  Execution  Obligatione 

AQBICY:  Securities  and  Exchange 
Commissicm. 

ACnON:  Final  Rules. 


summary:  The  Securities  and  Exchange 
Commission  (“Commission”)  is 
adopting  a  new  rule  requiring  the 
display  of  customer  limit  orders  and 
amending  a  current  rule  governing 
publication  of  quotations  to  enhance  the 
quality  of  published  quotations  for 
securities  and  to  enhmace  competition 
and  pricing  efficiency  in  our  markets. 
These  rules  have  been  designed  to 
address  growing  concerns  about  the 
handling  of  customer  orders  for 
seciuities. 

Specifically,  the  Cormnission  is 
adopting  new  Rule  llAcl-4  (“Display 
Rule”)  imder  the  Seciuities  Exchange 
Act  of  1934  (“Exchange  Act”)  to  require 
the  display  of  customer  limit  orders 
priced  better  than  a  specialist’s  or  over- 
the-counter  (“OTC”)  mariiLet  maker’s 
quote  or  that  add  to  the  size  associated 
with  such  quote.  The  Commission  also 
is  adopting  amendments  to  Rule  llAcl- 
1  (“Quote  Rule”)  under  the  Exchange 
Act  to  require  a  maricet  maker  to  publish 
quotations  for  any  listed  security  when 
it  is  responsible  for  more  than  1%  of  the 
aggregate  trading  volume  for  that 
security  and  to  make  publicly  available 
any  superior  prices  that  a  market  maker 
privately  quotes  through  certain 
electronic  communications  networks 
(“ECNs”)  (“ECN  amendment”).  Finally, 
the  Cormnission  is  deferring  action  on 
proposed  Rule  llAcl-5  (“Price 
Improvement  Rule”). 

EFFECTIVE  DATE:  January  10, 1997.  For 
specific  phase-in  dates  for  the  Display 
Rule,  see  section  in.A.3.d  of  this 
Release. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Prout  Lefler  or  Gail  A. 
Marshall  regarding  amendments  to  the 
Quote  Rule  and  David  Oestreicher 
regarding  the  Display  Rule  at  (202)  942- 
0158.  Division  of  Market  Regulation, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Mail  Stop  5-1,^ 
Washington.  D.C.  20549. 


SUPPLEMBITARY  information: 

L  Introduction  and  Summary 

On  September  29, 1995,  the 
Cormnission  issued  a  release  >  propo^g 
for  comment  new  Rules  llAcl-4  and 
llAcl-5  and  amendments  to  Rule 
llAcl-1 2  under  the  Exchange  Act^  As 
proposed,  new  Rule  llAcl-4  would 
require  the  display  of  customer  limit 
orders  that  improve  certain  OnTCmarket 
makers’  and  specialists’  quotes  or  add  to 
the  size  associated  with  such  quotes. 
The  proposed  amendments  to  the  Quote 
Rule  would  require  OTC  market  makers 
and  specialists  who  place  |niced  orders 
with  ECNs  to  reflect  those  orders  in 
their  published  quotes.  The  proposed 
Quote  Rule  amendments  also  would 
require  OTC  market  makers  and 
spedalists  that  account  for  more  than 
1%  of  the  volume  in  any  listed  security 
to  publish  their  quotations  for  that 
security  (“Mandatory  Quote  Rule”).  The 
Price  Improvement  Rule  would  have 
required  OTC  mariiet  makers  and 
sp^alists  to  provide  their  customer 
market  orders  an  opportunity  for  price 
improvement;  it  alra  would  nave 
induded  a  non-exclusive  safe  harbor  to 
satisfy  the  price  improvement 
obl^ation. 

’The  Commission  received  152 
conunent  letters  (fiom  145  commenters) 
in  response  to  the  Proposing  Release.^ 
Commenters  generally  supported  the 
Display  Rule  and  the  Mandatory  Quote 
Rule,  idth  some  commenters  suggesting 
specific  modifications  or  alternatives  to 
the  proposed  rules.  Commenters  also 
siqiported  the  objectives  of  the  ECN 
amendment,  but  many  expressed 
concerns  that  HimiTiiabing  the 
anonymity  of  such  systems  would 
threaten  their  viability.  Most 
conunenters  believed  the  Price 
Improvement  Rule  would  be  costly  to 
implement  and  would  not  be  necessary 
if  the  other  proposals  were  adopted. 

After  considering  the  comments  and 
relevant  economic  research,  and  based 


■  Sacuritias  Exchange  Act  Releaaa  No.  36310 
(Saptambar  29. 1995),  60  FR  52792  (October  10, 
1995)  C’Prbpoaing  Release”). 

*17CFR240.11Acl-l. 

>  15  U.S.C  78a  to  7811  (1988). 

*The  comment  letters  and  a  siunmary  of 
comments  have  been  placed  in  Public  File  No.  S7- 
30-95,  whidi  is  available  for  inspection  in  the 
Commission’s  Public  Reference  Room.  The 
Commission  received  comments  on  the  proposals 
from  77  individual  investors,  tm  industry 
associations,  seven  exchanges  and  the  National 
Association  of  Securities  Diners  (‘7IASD”),  eight 
academics,  41  maiLet  participants  and  the  United 
States  Department  of  Justice.  In  addition,  the 
Commission  met  with  representatives  of  broker- 
dealers,  self-regulatory  organizations  (“SROs”), 
industry  associatioiu,  and  the  U.S.  Department  of 
Justice  to  discuss  the  proposals.  The  Commission 
has  conducted  its  own  economic  analysis  of  the 
likely  economic  effects  of  the  various  proposals. 


on  the  Commission’s  experience  with 
the  development  of  the  national  market 
system  (“NMS”)  and  its  knowledge  of 
current  market  practices,  the 
(Commission  is  adopting  the  Display 
Rule  and  the  proposed  amendments  to 
the  Quote  Rule,  with  certain 
modifications.  The  Commission  believes 
that  these  modifications  are  consistent 
with  the  proposals  and  responsive  to 
many  of  die  concerns  voic^  by  the 
commenters. 

The  Display  Rule  adopted  today 
requires  OTC  market  m^ers  and 
specialists  to  display  the  price  and  full 
size  of  customer  limit  orders  when  these 
orders  represent  buying  and  selling 
interest  that  is  at  a  better  price  than  a 
specialist’s  or  OTC  maiket  maker’s 
public  quote.  OTC  market  makers  and 
specialists  also  must  increase  the  size  of 
the  quote  for  a  particular  security  to 
reflect  a  limit  order  of  greater  thm  de 
minimis  size  when  the  limit  order  is 
priced  equal  to  the  specialist’s  or  OTC 
market  maker’s  disseminated  quote  and 
that  quote  is  equal  to  the  national  best 
bid  or  offer. 

The  Commission  has  modified  the 
proposed  Display  Rule  in  some  respects 
in  response  to  comments.  The  proposal 
included  an  exception  to  permit  a 
specialist  or  OTC  market  maker  to 
deliver  a  limit  order  to  an  exchange  or 
registered  national  securities  association 
(“association”)  sponsored  system  that 
complies  with  the  Display  Rule.  This 
exception  has  been  expanded  to  permit 
delivery  to  EC^Ns  that  display  and 
provide  access  to  these  orders. 
Additionally,  with  regard  to 
implementation  of  the  rule,  the 
Commission  has  provided  for  a  phase- 
in  over  a  one  year  period  for  non- 
exchange-traded  securities  covered  by 
the  Display  Rule. 

Today,  the  Commission  also  is 
adopting  two  significant  amendments  to 
the  Quote  Rule.  'These  amendments  are 
designed  to  ensure  that  more 
comprehensive  quotation  information  is 
made  available  to  the  public.  The  first 
amendment  requires  a  specialist  or  OTC 
maricet.maker  to  make  publicly  available 
the  price  of  any  order  it  places  in  an 
EC]N  if  the  ECN  price  is  better  than  the 
specialist’s  or  OTC  market  maker’s 
public  quotation.  The  Commission  has 
adopted  this  amendment  as  proposed, 
with  an  alternative  (“ECN  display 
alternative”)  that  deems  OTC  market 
makers  and  specialists  in  compliance 
with  the  Quote  Rule  if  prices  these  OTC 
market  makers  and  specialists  enter  into 
an  ECN  are  publicly  disseminated  and 
the  ECN  provides  access  to  other  broker- 
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dealers  to  trade  at  those  prices.^  Thus, 
ore  market  makers  and  specialists  may 
comply  directly  with  the  ECN 
amendment  by  changing  their  public 
quote  to  reflect  their  EGN  order,  or  by 
using  an  ECN  that  facilitates  their 
compliance  with  the  rule  as  described 
above. 

Implementation  of  the  ECN  display 
alternative  requires  the  cooperation  of 
the  SROs  in  order  to  include  the  ECN 
prices  in  the  public  quotation  system 
and  to  provide  equivalent  access  to 
these  quotations.  The  Commission 
expects  the  SROs  to  work  expeditiously 
with  ECNs  that  wish  to  avail  themselves 
of  this  alternative  to  develop  rules  or 
understandings  of  general  applicability. 
The  Commission  is  prepared  to  act  if 
necessary  to  ensure  implementation  of 
the  ECN  display  alternative  prior  to  the 
effective  date  of  the  Quote  Rule. 

The  second  amendment  to  the  Quote 
Rule  expands  the  categories  of  securities 
covered  by  the  Mandatory  Quote  Rule. 
As  amended,  the  Quote  Rule  will 
require  that  OTC  market  makers  and 
specialists  publish  quotes  in  any  listed 
security  if  their  volume  in  that  seciuity 
exceeds  1%  of  the  aggregate  volume 
during  the  most  recent  calendar  quarter. 
Previously,  these  requirements  applied 
onW  to  certain  listed  securities.^ 

Ine  Commission  is  deferring  final 
action  on  the  Price  Improvement  Rule  at 
this  time.  The  Commission  will 
consider  the  effect  of  the  new  Display 
Rule  and  the  amen(huents  to  the  Quote 
Rule  adopted  today  before  determining 
the  appropriate  course  of  action  on  that 
proposal. 

In  a  parallel  action,  the  Commission 
today  is  proposing  for  comment  an 
additioned  amendment  to  the  Quote 
Rule.  The  proposed  amendment  would 
require  OTC  market  makers  and 
specialists  that  account  for  more  than 
1%  of  the  voliune  in  any  Nasdaq 
security  to  publish  their  quotations  for 
that  security."^ 

n.  Basis  and  Purpose  of  the  Display 
Rule  and  Quote  Rule  Amendments 

Twenty  years  ago.  Congress  directed 
the  Commission — Shaving  due  regard  for 
the  public  interest,  the  protection  of 
investors,  and  the  maintenance  of  fair 
and  orderly  markets — ^to  use  the 


’This  alternative  means  of  compliance  tvith  the 
ECN  amendment  is  refened  to  hereinafter  as  the 
“ECN  display  alternative”. 

*  Additional  amendments  to  the  Quote  Rule 
adopted  today  provide  that  certain  ^ote  Rule 
provisions  that  previously  applied  to  market  makers 
that  elected  to  quote  a  Nasdaq  National  Market 
security  now  a^  will  apply  to  market  makers 
electing  to  quote  a  Nasd«}  SmallCap  security.  See 
section  IlLB.d.iii. 

’  See  Securities  Exchange  Act  Release  No.  37620 
(August  28, 1996]  (“Companion  Release”). 


Commission’s  authority  granted  under 
the  Exchange  Act  to  facilitate  the 
establishment  of  a  national  market 
system  for  securities.*  Congress  further 
determined  that  the  public  interest, 
investor  protection  and  the  maintenance 
of  fair  and  orderly  markets  required  the 
NMS  to  feature: 

(i)  Economically  efficient  executions; 

(ii)  Fair  competition  among  brokers 
and  dealers,  among  exchange  markets, 
and  between  exchange  markets  and 
markets  other  than  exchanm  markets; 

(iii)  Public  availability  of  quotation 
and  transaction  information; 

(iv)  An  opportunity  to  obtain  best 
execution;  and 

(v)  An  opportunity  to  obtain 
execution  without  dealer  intervention  to 
the  extent  consistent  with  economically 
efficient  executions  and  the  opportunity 
to  obtain  best  execution.’ 

The  years  since  the  1975 
Amendments  have  witnessed  dramatic 
developments  in  the  U.S.  securities 
markets.  Last  sale  reporting,  which 
enables  investors  to  determine  the 
current  market  for  a  security,  has  been 
extended  to  OTC-traded  securities.  The 
Consolidated  Quotation  System 
(“CQS”),  which  allows  investors  to  view 
in  a  single  source  quotes  disseminated 
finm  dispersed  market  centers,  did  not 
exist  in  1975.  The  Intermarket  Trading 
System  (“ITS”),  which  permits 
investors’  orders  in  certain  exchange- 
listed  securities  to  be  routed  to  the 
market  center  displaying  the  best 
quotation,  has  greatly  facilitated  quote 
competition.  Moreover,  technological 
developments  not  envisioned  twenty 
years  ago  have  enabled  market  centers 
to  handle  volume  levels  many  times 
greater  than  those  that  led  to  the  “back 
office”  crisis  of  the  late  1960s  and  early 
1970s.  Taken  together,  these  and  other 
developments  have  made  it  possible  for 
investors’  orders  to  be  executed  much 
more  r^idly  and  at  far  lower  cost. 

The  Commission  recognized  that  U.S. 
equity  markets  had  undergone 
significtmt  changes  since  passage  of  the 
1975  Amendments  and  were  likely  to 
undergo  further  changes  of  equal 
magnitude. ‘^Accordffigly,  the 
Commission  announced  in  July  1992 
that  its  Division  of  Market  Regiilation 
(“Division”)  would  undertake  a  study  of 


•Pub.  L.  No.  94-29,  89  SUt.  97  (1975)  (“1975 
Amendments”). 

•Exchange  Act  section  llA(a](l),  15  U.S.C  78k- 
l(aKl).  This  Section  also  recites  the  Congressional 
findings  that  The  securities  markets  are  an 
important  national  asset  which  must  he  ]»eserved 
and  strengthened;  and  new  data  processing  and 
communications  techniques  create  the  opportunity 
for  more  efficient  and  effective  market  operations. 

'•See  Securities  Exchange  Act  Release  No.  30920 
(July  14, 1992),  57  FR  32587  Quly  22, 1992) 
(“Market  2000  Concept  Release”). 


the  structure  of  the  U.S.  equity  markets 
and  of  the  regulatory  environment  in 
which  those  markets  omrate.  ‘  ‘ 

In  January  1994,  the  Division 
puhhshed  a  study,'^  which  reviewed, 
among  other  things,  market  practices 
and  structures  that  could  a^ct  the 
ability  of  customers  to  obtain 
opportunities  for  better  prices.  The 
Mvket  20(X)  Study  noted  that  U.S. 
equity  markets  had  evolved  since  1975 
to  provide  a  much  wider  array  of  trading 
venues  to  meet  the  diverse  needs  of 
investors  and  made  a  series  of 
recommendations  intended  to  facilitate 
the  further  development  of  a  national 
market  system.  As  expected,  U.S.  equity 
markets  have  continued  to  evolve  since 
the  Market  2000  Study  was  published. 

This  evolution  of  the  mar^ts  is 
reflected  in  part  by  comparing  trading 
volumes  and  the  venues  in  which  orders 
are  executed.  In  1976,  the  New  York 
Stock  Exchange  (“NYSE”!  average  daily 
trading  volume  was  approximately  21.2 
million  shares. By  1995,  average  daily 
trading  volume  exceeded  346  million 
shares.*^  Third  market  trading,  i.e.,  OTC 
trading  of  listed  securities,  in  NYSE- 
listed  issues  accounted  for  4.57%  of 
consolidated  volume  in  1976.>3  By  1995, 
third  market  trading  increased  to  7.94% 
of  consolidated  voliune.  In  1987,  the 
NYSE  handled  almost  74%  of  trades  of 
NYSE-listed  issues  reported  on  the 
consolidated  tape;  in  1995,  it  handled 
70.22%  of  such  trades, 

(Comparable  figures  for  The  Nasdaq 
Stock  Market  (“Nasdaq”)  are  even  more 


"/d. 

'^Division  of  Market  Regulation.  Market  2000:  An 
Examination  of  Current  Equity  Market 
Developmenta  Oanuary  1094)  (“Market  2000  Study” 
or  "Study”). 

1982  NYSE  Fact  Book. 

■'*1995  NYSE  Annual  Report 
■’  1982  NYSE  Fact  Book. 

>•1095  NYSE  Fact  BooL 
'•Regional  exchanges,  namely,  the  Boston  Stock 
Exchange  (“BSE”),  the  Philadelphia  Stock  Exchange 
("Phlx”),  the  Cincinnati  Stock  &cchange  (“CSE”), 
the  Chicago  Stock  Exchange  (“CHX”),  and  the 
Pacific  Stock  Exchange  (“PSE”),  have  captured  a 
significant  share  of  volume  in  NYSE-listed  issues, 
particiilarly  with  respect  to  smaller  investor  orders. 
In  1995,  the  regional  exchanges  accounted  for 
9.96%  of  consolidated  volume  in  NYSE-listed 
issues  but  accounted  for  19.01%  of  trades  of  NYSE- 
listed  issues  reported  on  the  consolidated  tape.  Id. 
They  also  accounted  for  approximately  35%  of 
share  volume  in  trades  of  100  to  2,099  shares. 
Shapiro,  U.S.  Equity  Markets:  Recent  Equity 
Dev^opments,  in  Global  Equity  Markets: 
Technological,  Competitive,  and  Regulatory 
Challenges  21  (R.  Schwartz  ed.  1995).  In  January 
1 996,  trades  of  100-499  shares  represented  betiveen 
(>5-72%  of  all  trades  in  NYSE-listed  issues  on 
regional  exchanges;  such  trades  represented  only 
37%  of  all  trades  on  the  NYSE.  Rim,  Shapiro  god 
Smith,  Price  Improvement  ofSupeiOOT  Market 
Orders  on  the  NYSE  (NYSE  Workhig  Paper  96-01) 
(March  11, 1996  draft)  (prepared  for  the  NYSE 
Conference  for  the  Sear^  for  Best  Price)  ("Ross, 
Shapiro  and  Smith”). 
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dramatic.  lu  1975,  Nasdaq  annuel 
volume  was  approximately  1 .39  billion 
shares.'*  By  1995,  Nasdaq  annual 
volume  increased  to  101.2  billion 
shares,*’  which  means  that  more  ^ares 
traded  hands  on  three  average  trading 
days  in  1995  than  in  all  of  1975.  In 
1993,  voliune  in  all  proprietcuy  trading 
systems  combined  represented  13%  of 
the  total  voliune  in  Nasdaq/National 
Maricet  securities;  *>  by  January  1996, 
volume  on  Instinet  alone  represented 
approximately  15%  of  total  Nasdaq 
voliune  and  20%  of  total  volume  for  the 
250  Nasdaq  stocks  with  the  highest 
median  dollar  volume.^' 

The  Study  addressed  the  development 
of  certain  practices,  such  as 
internalization,^  payment  for  order 
flow^  and  the  non-disclosure  of  certain 
customer  trading  interest  to  all  market 
participants,  that  raise  a  variety  of 
market  structure  and  customer  order 
handling  concerns.  For  example, 
brokers  today  may  quote  one  price 
publicly  to  retail  customers,  while 
showing  a  better  price  privately  to  other 
investors  and  defers  on  an  EC^.  In 
addition,  the  quotes  displayed  to  public 
investors  may  not  accurately  reflect  the 
best  price  for  a  security  because  Umit 
orders,  which  specify  the  price  at  which 
customers  will  buy  or  sell  a  security,  are 
not  uniformly  required  to  be  included  in 
the  quote. 

The  Study  recommended  that  the 
exchanges  and  the  NASD  consider 
taking  action  to  respond  appropriately 
to  certain  of  these  developments.  Since 
that  time,  Nasdaq  market  makers 
holding  customer  limit  orders  have  been 
prohibited  from  trading  ahead  of  those 
orders,24  and  some  market  makers  have 


'■  lfl92  Nasdaq  Fact  Book. 

1995  NASD  Annual  Report 
^Market  2000  Study  at  Appendix  IV-2. 

The  Introduction  of  NAqcess  into  the  Nasdaq 
Stock  Market:  Intent  and  Expectation,  NASD 
Economic  Research  Staff,  June  6, 1996  (“NASD 
Study"],  Exhibit  D  to  Securities  Exchange  Art 
Release  No.  37302  (June  11, 1996),  61  FR  31574 
(June  20, 1996)  (Ncrtice  of  Filing  of  Amendment  No. 
2  to  Proposed  Rule  Change  by  National  Association 
of  Securities  Dealers  Relating  to  the  NAqcess 
System  and  Accompanying  Rules  of  Fair 
Practice)(“NAqcess  Release  2”). 

^Internalized  orders  are  customer  orders  routed 
by  a  broker-dealer  to  an  affiliated  specialist  or 
executed  by  that  broker-dealer  as  a  market  maker. 

^The  Commission  now  requires  enhanced 
disclosure  of  payment  for  order  flow  practices  on 
customer  confirmations  and  account  statements,  as 
well  as  upon  opening  new  accounts.  Securities 
Exchange  Act  Release  No.  34902  (October  27, 1994), 
59  FR  55006  (November  2, 1994)  (adopting  rules 
requiring  enhanced  disclosure  of  payment  fw  order 
flow  practices  on  customer  confirmations,  and 
accoii^  statements,  as  well  as  upon  opening  new 
accounts)  (“Payment  for  Order  Flow  Release”).  See 
also  Sectirities  Exchange  Act  Release  No  35473 
(March  10. 1995),  60  FR  14366  (March  17, 1995). 

^Securities  Exchange  Act  Release  No.  34279 
(June  29, 1994),  59  FR  34883  Quly  7. 1994) 


begun  to  offer  price  improvement 
opportunities  in  OTC  transactions  to 
their  retail  customers.^^  In  addition,  the 
NYSE  now  requires  almost  all  limit 
orders  transmitted  through  SuperEKDT  to 
be  displayed  to  the  maricet,“  Further, 
Cktmmission  rules  require  enhanced 
disclosure  of  payment  for  order  flow 
practices  on  customer  confirmations 
and  account  statements,  as  well  as  upon 
opening  new  accounts.^ 
Notwithstanding  the  progress 
achieved  in  this  period,  the  Ckimmission 
believes  that  further  regulatory 
initiatives  are  warrant^  at  this  time. 
These  changes,  as  indicated  in  the 
Proposing  Release,  are  intended  to 
ad^ss  current  market  practices  that 
inhibit  opportunities  for  order 
interaction  and  that  are  inconsistent 
with  Congress’s  vision  of  the  national 
marinet  system.  These  changes  also 
address  certain  problems  in  Nasdaq. 

The  Ckmunission  recently  reported  that, 
among  other  things:  (i)  Nasdaq  market 
makers  widely  followed  a  pric^g 
convention  concerning  the  increments 
they  used  to  adjust  their  displayed 
quotes;  (ii)  adherence  to  the  pricing 
convention  was  not  the  result  of  natural 
economic  forces,  often  impacted  the 
fairness  and  accuracy  of  public 
quotation  information  and  interfered 
with  the  economically  efficient 
execution  of  customer  transactions;  (iii) 
the  pricing  convention  impaired  the 
ability  of  investors  to  ascertain  the  best 
market  for  their  trades,  increased  the 
costs  of  transactions,  and  resulted  in 
unfair  discrimination  among  classes  of 
market  participants;  (iv)  numerous 
market  makers  collaborated  in  ways  that 
misled  and  disadvantaged  their 
customers  and  other  maricet  participants 
and  frequently  failed  to  honor  their 
price  quotations;  and  (v)  many  market 
makers  have  not  consistently  reported 
their  trades  on  time  or  appropriately 
designated  them  as  late  as  required  by 
NASD  niles.2* 

The  Commission  has  taken  specific 
regulatory  and  enforcement  actions  to 
address  these  problems.^  The  Display 
Rule  and  Quote  Rule  amendments 


(“Manning  I”);  Securities  Exchange  Act  Release  No. 
35751  (May  22. 1995),  60  FR  27997  (May  26. 1995] 
(“Manning  II”]. 

^  See,  e.g.,  Louis,  Schwab  Debuts  New  Ttading 
System.  Sain  Francisco  Chronicle,  October  17, 1995, 
atDl. 

K  Securities  Exdiange  Act  Release  No.  36231 
(September  14, 1995),  60  FR  48736  (September  20, 
1995). 

^  See  Pa]mient  for  Order  Flow  Release  supra  note 
23. 

"  Report  Pursuant  to  Section  21(a)  of  the 
Securities  Exchange  Act  of  1934  Regarding  the 
NASD,  the  Nasdaq  Market,  and  Nasdaq  Market 
Makers,  Securities  Exchange  Act  Release  No.  37542 
(August  8-,  1996)  (“21(a)  Report”). 

®  See  id. 


adopted  today  should  bring  about  other, 
significant  changes  in  the  operation  of 
Nasdaq,  by  ensuring  the  di^osure  of 
customer  and  market  maker  buying  and 
selling  interest  that  heretofore  has  been 
hidden  frrom  many  market  participants. 
At  the  same  time,  the  new  rules  will 
benefit  investors  in  the  exchange 
markets  by  increasing  transparency  in 
those  markets  and  improving 
opportunities  for  the  best  execution  of 
customer  orders. 

The  (Commission  firmly  believes  that 
the  actions  it  is  taking  today  are 
consistent  with  the  regulatory 
frramework  for  a  national  market  system 
established  by  (Congress  in  the  1975 
Amendments.  (Congress  envisioned  a 
national  market  system  supported  by 
accurate  and  reliable  public  quotation 
and  transaction  information,  and  fair 
competition  among  market  centers. 
Congress  also  believed  that  linking  all 
markets  for  qualified  securities  through 
communication  and  data  processing 
facilities  would  foster  efficiency, 
enhance  competition,  increase 
information  available  to  market 
participants  and  contribute  to  the  best 
execution  of  customer  orders.^ 

The  Commission  recognizes  that 
investors  will  lose  confidence  in  the 
fairness  of  the  markets  unless  market 
structures  and  practices  treat  all 
investors  fairly.  The  regulatory 
initiatives  adopted  today  address 
current  market  pract\|ces  that  hinder 
competition  among  markets  and  affect 
the  prices  at  which  customer  orders  are 
executed.  The  Display  Rule  and  C^ote 
Rule  amendments  enhance  transparency 
and  facilitate  best  execution  of  customer 
orders  in  a  manner  that  preserves 
maximum  flexibility  for  the  markets  to 
design  imd  implement  trading  and 
communication  systems  that  are 
consistent  with  the  objectives  of  the 
national  market  system.  These  rules 
contribute  to  the  achievement  of  the  full 
potential  of  the  national  market  system 
as  envisioned  by  Congress.  They 
represent  one  more  step  to  facilitate  the 
development  of  an  efficient,  competitive 
and  transpeirent  national  market  system 
in  which  all  market  participants  can 
achieve  best  execution  of  their  orders. 

m.  Discussion 

A.  Display  of  Customer  Umit  Orders 
1.  Introduction 
As  discussed  above,  the  1975 
'  Amendments  contain  an  explicit 
statutory  mandate  for  the  establishment 
of  a  national  market  system.  Congress 
considered  mandating  certain  minimum 


^  See  Exchange  Act  section  llA(a)(l)(D),  15 
U.S.C  78k-l(a)(l)(D). 
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components  of  the  national  maricet 
system,  but  instead  created  a  statutory 
scheme  granting  the  Commission  broad 
authority  to  oversee  the 
implementation,  operation  and 
reg^tion  of  the  national  market 
system.^'  At  the  same  time.  Congress 
charged  the  Commission  with  the 
responsibility  to  assure  that  the  national 
mariiet  system  develop  and  operate  in 
accordance  with  specific  goals  and 
objectives.^  Hie  Commission  believes 
that  the  adoption  of  a  limit  order 
display  rule  fprthers  these  goals  and 
objectives  determined  hy  Congress. 

Specifically,  the  display  of  customer 
limit  orders  advances  the  national 
market  system  goal  of  the  public 
availability  of  quotation  informatimi,  as 
well  as  fair  competition,  market 
efficiency,  best  execution  and 
disintermediation.  The  enhanced 
transparency  of  such  orders  increases 
the  likeliho^  that  limit  orders  will  be 
executed  because  contra-side  market 
participants  will  have  a  more  accurate 
picture  of  trading  interest  in  a  given 
security.  Further,  this  increased 
visibility  will  enable  market 
participants  to  interact  directly  vdth 
umit  orders,  rather  than  rely  on  the 
participation  of  a  dealer  for  execution. 

Moreover,  as  noted  in  the  Proposing 
Release,  the  display  of  limit  orders  that 
are  priced  better  thw  current  quotes 
addresses  at  least  three  regulatory 
concerns.  First,  displaying  customer 
limit  orders  in  the  quotation  can 
increase  quote  competition.  If  the  quotes 
from  a  maricet  or  market  maker 
represent  only  market  maker  bu3ring  and 
selling  interest  in  a  given  security,  the 
market  or  market  m^r  faces  less  price 
competition  than  if  customer  buying 
and  selling  interest  is  made  pubUc.  As 
a  result,  the  price  discovery  process  may 
be  constrained.  Second,  the  display  of 
limit  orders  can  narrow  quotation 
spreads.  Third,  becaiise  many  markets 
and  market  mahers  offer  automatic 
executions  of  small  orders  at  the  best 
displayed  quotes,  the  display  of  limit 
orders  that  improve  the  best  displayed 
quotes  can  result  in  improved 
executions  for  these  orders. 

Limit  orders  currently  are  handled 
differently  in  the  various  auction  and 
dealer  markets.  Generally,  the  rules  of 

31 S.  Rep.  No.  75, 94th  Cong.,  let  Sees.  6-9  (1975) 
(“Senate  Report”). 

^/d.  at  9.  Among  other  things.  Congress  found  it 
in  the  public  interest  and  appropriate  for  the 
protection  of  investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure  an  opportunity  for 
investors’  orders,  in  both  dealer  and  auction 
markets,  to  be  executed  without  the  participation  of 
a  dealer,  to  the  extent  that  this  was  consistent  with 
economically  efficient  executions  of  such  orders  in 
the  best  market  Exchange  Act  Section  llA(a)(l(c), 
15  U.S.C.  78k-l(a)(l)(C). 


most  exchanges  require  that  a  limit 
order  be  displayed  in  the  quotation  for 
a  security  when  it  improves  the  best  bid 
or  offer.  NYSE  specialists,  for  example, 
must  reflect  a  customer  limit  order  in 
their  quotations  at  the  limit  price  when 
requested  to  do  so.^^  In  addition,  the 
NYSE’s  order  handling  procedures 
assume  that  all  limit  orders  routed  to  a 
specialist  through  SuperDOT  contain  a 
(fisplay  request.^  Therefore,  except  in 
the  unusud  and  infrequent 
circumstance  where  a  specialist  believes 
market  condition^  suggest  the  likelihood 
of  imminent  price  improvement,  a  limit 
order  received  by  a  specialist  through 
SuperDOT  should  be  reflected  in  the 
specialist’s  quote  as  soon  as  practicable 
following  receipt  of  the  order.” 
According  to  the  NYSE,  93%  of  all 
SupeiDOT  limit  orders  that  improve  the 
best  bid  or  offer  displayed  are  reflected 
in  the  specialist’s  quote  within  two 
minutes  of  receipt,  while  98%  of  such 
limit  orders  are  reflected  within  five 
minutes  of  receipt.” 

A  recent  NYSE  policy  statement 
requires  specialists  to  display  the  full 
size  of  all  orders  received  through 
SuperDOT  as  well  as  orders  received  by 
sp^alists  manually  that  are 
subsequently  enter^  into  the  electronic 
book.”  When  a  member  requests  that 
less  than  the  full  size  of  the  order  be 
shown,  the  specialist  is  obligated  to 
show  the  size  requested.  Specialists 
must  display  as  soon  as  practicable  any 
order  that,  in  relation  to  current  market 
conditions  in  a  particular  security, 
represents  a  material  change  in  the 
supply  or  demand  for  that  security.  This 

See  NYSE  Rule  79A.10  (when  a  limit  nder  is 
presented  to  the  specialist  by  a  flow  broker,  the 
floor  broker  must  affirmatively  request  that  the 
specialist  display  the  limit  order;  failure  to  so 
request  leaves  the  decision  whethm  to  display  the 
liinit  order  to  the  discretion  of  the  specialist);  see 
also  NYSE  Rule  69  (requiring  specialists  to 
promptly  report,  inter  alia,  ^  best  bid  and  offer  in 
the  trading  crowd  in  each  rapmted  security  in 
which  the  specialist  is  registered). 

^NYSE  Information  Memo  96-12  (Mar.  30, 

1993). 

»/d. 

^Telephone  Conference  between  Edward  A. 
Kwalwasser,  Executive  Vice  President,  NYSE,  and 
Holly  H.  Smith,  Associate  Director,  Division  of 
Market  Regulation,  SEC,  January  9. 1995. 

Other  exchanges  also  have  rules  regarding 
dissemination  of  bids  and  offers.  However,  no 
uniform  standard  has  been  adopted  among  the 
exchanges.  Generally,  the  rules  either  cite,  in  whole 
or  in  part,  language  from  the  Quote  Rule,  or  are 
draft^  in  such  a  manner  as  to  allow  for  broad 
interpretation  with  respect  to  the  display  of  limit 
orders.  See,  e.g.,  BSE  Guide.  Rules  of  the  Board  of 
Governors,  Chapter  A.  Sec.  7.  (CCH)  1 2020;  PSE 
Guide,  Rules  of  the  Board  of  Governors,  Rule  5.6(f), 
(CCH)  1 3970;  American  Stock  Exchange  Guide, 
Generai  and  Floor  Rules,  Rule  115,  (Cffl)  1 9265; 
CHX  Guide,  Article  XX.  Rule  7,  (CCH)  1 1666;  Phbi 
Guide,  Rules  105  and  229  (CCH)  1 2105  and  2229; 
Cinciiinati  Stock  Exchange  Rules,  Rule  11.0. 

”  See  supra  note  26. 


requirement  includes  increasing  the  size 
of  a  quotation  for  orders  at  the  same 
price  as  the  current  bid  or  offer.  If  the 
quotation  already  reflects  significant 
supply  or  demand,  and  the  specialist 
receives  an  order  that  is  de  minimis  in 
relation  to  such  supply  or  demand,  the 
specialist  may  take  a  reasonahle  time 
(generally  not  more  than  two  minutes) 
before  updating  the  size  of  the 
quotation.” 

Currently  in  the  OTC  market,  the 
quote  for  any  security  typically 
represents  a  dealer’s  avm  bid  and  offer. 
The  rules  of  the  NASD  do  not  require 
maricet  makers  to  display  customer  limit 
orders,  whether  or  not  they  better  the 
best  bid  or  offer  for  the  security.” 
Generally,  customer  limit  orders  in  OTC 
securities  either  will  be  routed  to  a. 
broker-dealer’s  maricet  making  desk  or 
to  another  market  maker  for  execution  if 
the  customer’s  firm  does  not  make  a 
market  in  the  security.  In  the  past, 
maricet  makers  typically  did  not  execute 
limit  orders  imtil  the  b^  bid  (for  sell 
orders)  or  offer  (for  buy  orders) 
displayed  on  Nasdaq  reached  the  limit 
price.  This  practice  ^s  changed, 
however,  in  recent  years.  In  June  1994,  - 
the  Commission  approved  a  rule  change 
filed  by  the  NASD  that  prohibits  brokro- 
dealers  from  trading  ahead  of  their 
customers’  limit  orders.^  This  rule  was 
expanded  in  May  1995,  to  prohibit 
broker-dealers  from  trading  ahead  of 
customer  limit  orders  they  accept  from 
other  brokers.^'  The  NASD  also  has  filed 
a  proposed  rule  change  that  would 
require,  in  certain  circumstances,  the 
display  of  customer  limit  orders  for 
exchange-listed  securities  traded  OTC.^ 

*Tha  NYSE  providM  the  following  axampfe  of 
whan  a  specialist  may  take  a  reasonable  time  to 
update  the  sixe  of  the  quotation:  If  the  market  in 
XYZ  security  is  20  (5,000)— 20'A  (50,000),  and  the 
specialist  receives  an  order  to  sell  200  slum  at 
20y4,  such  order  would  be  considered  de  minimis 
and  the  specialist  would  be  permitted  to  wait  a 
reasonable  period  of  time  (but  not  more  than  two 
minutes)  before  changing  the  size  of  the  oQsr  to 
50,200. 

^  See  NASD  Manual,  Rule  4613. 

^See  Manning  I.  supra  note  24. 

See  Manning  A,  supra  note  24. 

'*>  See  Securities  Exchange  Act  Release  No.  35471 
(March  10. 1995),  60  FR 14310  (March  16, 1995). 
The  NASD  proposal,  applicable  to  exchange-listed 
securities  trad^  OTC,  genaraUy  would  require  a 
market  maker  either  to  execute  immediately  a  limit 
mder  of  less  than  the  minimum  quotation  size  . 
priced  better  than  the  market  makw’s  quotation,  or 
display  the  ordw  in  its  quotation  for  an  amount 
equal  to  the  minimum  quotation  size.  Market 
soakers  would  have  to  cUsplay  a  limit  order  greater 
than  the  minimum  quotation  size  for  that  security 
but  would  not  have  to  display  the  full  size  of  the 
order.  Any  portion  of  the  order  not  displayed, 
however,  would  have  to  be  executed  at  a  {vice  at 
least  as  favorable  as  the  displayed  {vice  A  the 
displayed  {xvtion  is  executed  in  its  entirety.  At  the 
NAlSD’s  request,  the  Commission  has  {X)st{x>ned 

Continusd 
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The  exchanges  and  the  NASD  use  Commission  received  numerous  customer  orders,  and  encourage 

automated  trading  systems  to  route  and,  comments  concerning  whether  the  hqiudity.^ 

in  some  instances,  execute  orders  up  to  optimal  degree  of  pre-trade  disclosiue  of  The  Commission  stresses,  however,, 
a  predetermined  size.  Some  of  these  limit  orders  was  being  achieved  within  that  the  rule  is  not  meant  to  displace 

systems  accept  limit  orders.  Each  the  U.S.  equity  markets.  Some  any  SRO  rules  that  provide  additional 

system,  however,  may  differ  in  its  commentators  alleged  that  specialists  order  handling  protections  to  customer 

handling  of  limit  orders  that  are  not  and  third  market  dealers  sometimes  fail  limit  orders.  Ii^ead.  the  Commission 

executed  immediately  upon  receipt.  For  to  display  limit  orders  priced  better  than  rule  represents  only  a  minimum  display 
example,  the  NYSE’s  SuperDOT  system  the  displayed  quotation.^  Questions  standard. 

routes  limit  ordeis  to  the  specialists’  '' also  were  raised  about  the  lack  of  limit  The  Commission  believes  that  limit 


posts  where  they  are  handled  in 
accordance  with  NYSE  rules  governing 
specialist  representation  of  such  orders. 
I^e  American  Stock  Exchange’s 
(“Amex”)  PER  system  routes  limit 
orders  in  the  same  manner  as  Sup«rDOT 
and  the  orders  are  handled  in 
accordance  with  Amex  rules.  ’The 
NASD’s  Small  Order  Execution  System 
(“SOES”)  treats  limit  orders  priced  at 
the  current  inside  market  as  market 
orders  that  are  immediately  executed.^ 
All  other  limit  orders  reside  in  a  limit 
order  file  that  can  be  viewed  only  by 
market  makers.^  SOES  does  not  provide  * 
an  opportunity  for  limit  orders  to 
interact  with  incoming  market  orders. 

The  Commission  has  published  for 
comment  an  NASD  prqposal  to  replace 
SOES  with  “NAqcess,”  a  system  tnat 
would  include  a  limit  order  file 
designed  to  display  certain  customer 
limit  orders.^ 

The  disparate  treatment  of  limit 
orders  across  markets  was  raised  as  an 
issue  in  the  Market  2000  Study.  The 

final  action  on  the  NASD’a  proposal  in  order  to 
permit  the  NASD  to  evaluate  its  proposal  in  light 
of  the  Commission’s  actions  on  the  proposals  it  is 
adopting  today. 

^’Preferenced  orders  (i.e.,  orders  routed  to  a 
specific  maAet  maker  pursuant  to  a  pre-existing 
agreement]  are  executed  immediately  at  the  inside 
quote.  Unpreferenced  orders  are  executed  against 
market  makers  in  a  security  in  rotation.  SOES, 
however,  does  not  execute  an  unpreferenced  order 
against  a  single  market  makw  more  than  once  every 
15  seconds. 

'**The  current  SOES  rules  have  been  extended, 
with  certain  changes  that  do  not  affect  the  handling 
of  limit  orders,  thixxigh  January  31, 1997.  Securities 
Exchange  Act  Releese  No.  37502  (July  30, 1996),  61 
FR  40869  (August  6, 1996). 

^  See  Securities  Exchange  Act  Release  No.  36548 
(December  1, 1995),  60  FR  60392  (December  8, 

1995)  (“NAqcess  Release  1”);  NAqcess  Release  2, 
supra  note  21.  As  proposed,  NAqcess  would  act  as 
an  order  delivery  system  with  a  limited  public  limit 
order  file. 

Limit  orders  up  to  9,900  shares  would  be 
pwmitted  in  NAqcess  for  the  top  250  Nasdaq 
National  Market  securities,  defined  by  median  daily 
dollar  volume,  and  for  1,000  shares  for  all  other 
Nasdaq  securities.  Market  makers  would  be  allowed 
to  query  the  entire  limit  order  file.  All  other  market 
participants  would  be  limited  to  viewing  the  top  of 
the  NAqcess  limit  order  file  (i.e.,  the  best  priced  buy 
and  sell  limit  orders,  and  the  size  associated  with 
those  orders — the  NAqcess  inside  market).  This 
inside  market  would  be  fectcxed  into  the 
calculation  for  the  inside  quote  for  each  Nasdaq 
security.  Although  use  of  NAqcess  would  be 
voluntary,  limit  orders  not  entered  in  NAqcess 
wouid  be  provided  with  market-wide  price 
protection  under  the  proposaL 


order  exposure  on  Nasdaq.  After 
considering  these  comments,  the 
Division  recommended  in  the  Study 
that  the  securities  exchanges  consider 
whether  to  encoun^e  the  display  of  all 
limit  orders  in  listed  stocks  pric^  better 
than  the  best  intermarket  quotes,  unless 
the  ultimate  customer  requests  that  the 
order  not  be  displayed,  llie  Market  2000 
Study  also  recommended  the  display  of 
limit  orders  in  Nasdaq  stocks  when  the 
orders  are  at  prices  better  than  the  best 
Nasdaq  quotes,  unless  the  customer 
requests  that  the  order  not  be 
displayed.^ 

2.  Discussion 

a.  Basis  for  Adoption  of  the  Rule 

After  carefully  considering  all  of  the 
comments  as  well  as  economic  research 
regarding  the  Display  Rule,  and  based 
on  the  Commission’s  experience  and 
knowledge  of  current  market  practices 
and  conditions,  the  Commission 
believes  that  adoption  of  the  Display 
Rule  will  promote  transparency  and 
enhance  execution  opportunities  for 

**  See  genera JJyTbotna*  H.  Mclnish  a  Robert  A. 
Wood,  Hiddm  limit  Orders  on  the  NYSE,  21  J. 
Portfolio  Mgmt.  19  (No.  3,  Spring  1995)  (“Mcfoish 
a  Wood  Study").  The  authors  asserted  t^t  NYSE 
specialists  only  display  about  50%  of  limit  ordws 
tl^t  batter  existing  quotes.  In  their  opinion,  this 
practice  represents  a  serious  policy  issue  because  it 
places  both  public  investors  and  regional  exchanges 
at  a  disadvantage.  They  asserted  that  hiding  limit 
orders  impedes  strategic  decisions  on  order 
placement;  results  in  publicly  sulxnltted  market 
orders  receiving  inferior  prices;  hampers  the 
monitoring  of  order  executions;  reduces  the 
probability  of  a  limit  order  being  executed;  results 
in  a  delay  in  reporting  limit  order  executions; 
interferes  with  the  ability  of  the  regional  exchanges 
to  execute  public  orders;  and  artificially  improves 
NYSE  performance  relative  to  the  regional 
exchanges  using  a  common  benchmark.  The  authors 
also  claimed  that  NYSE  Rule  60  is  ambiguous  in 
that  the  specialists  may  have  some  leeway  in 
choosing  what  to  disclose  in  their  quotes. 

In  its  comment  letter  to  the  Market  2000  Study, 
however,  the  NYSE  asserted  that  its  publicly 
disseminated  best  bid  or  offer  includes  all  firm 
trading  interest  announced  on  the  floor  as  required 
by  the  exchange’s  rules.  See  Letter  from  William  H. 
Donaldson,  Chairman  and  Chief  Executive  Officer. 
NYSE,  to  Jonathan  G.  Katz,  Secretary,  SEC  at  25- 
26  (November  24, 1992).  In  addition,  the  NYSE 
issued  a  policy  statement  that  reiterates  that 
specialists  have  an  obligation  to  reflect  in  their 
quotes  certain  limit  orders  received  manually  or  via 
SuperDOT  that  are  not  executed  on  receipt  See 
supra  note  26. 

Market  2000  Study,  at  IV-6. 


orders  are  a  valuable  component  of 
price  discovery.  The  uniform  display  of 
such  orders  will  encourage  tighter, 
deeper,  and  more  efficient  markets. 

Limit  orders  convey  buying  and  selling 
interest  at  a  given  price.  The  display  of 
limit  orders  can  be  expected  to  narrow 
the  bid-ask  spread  when  this  buying  and 
selling  interest  is  priced  better  than 
publicly  disclosed  prices.^  Both  large 
and  small  orders  stand  to  benefit  from 
the  Display  Rule’s  effect  on  price 
discovery.^  In  fact,  the  importance  of 

'*  See,  eg,.  Letter  from  ThtHnaa  F.  Ryan,  )r.. 
President  and  Chief  Operating  Officer,  Amex,  to 
Jonathan  G.  Katz,  Secratary,  SEC,  dated  Felwuary  1, 
1996  (“Amex  Letter’’);  Letter  fiom  David  E.  Shaw, 
PhD.,  Chairman,  DD.  Shaw  k  Co.,  to  Jonathan  G. 

Katz,  Secretary,  SEC,  dated  January  9, 1996  ("D.E. 
Shaw  Letter")  (rule  will  promote  traiuparency); 

Letter  fixun  Paul  A.  MeroUa,  Vice  President, 

Associate  General  Counsel,  Goldman,  Sachs  ft  Co., 
to  Jonathan  G.  Katz,  Secretary,  SEC,  dated  January 

26. 1996  (“Goldman  Sachs  Letter")  (rule  would 
benefit  marketplace);  Letter  from  Craig  S.  Tyle,  Vice 
President  and  Senior  Counsel,  Securities  and 
Financial  Regulation.  Investment  Company 
Institute,  to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
January  16, 1996  (“IQ  Letter")  (increa^ 
traruparancy  of  customer  limit  orders  in  all  markets  . 
could  produce  benefits  to  the  markets  and 
investors);  Letter  from  Donald  L.  Crooks,  Managing 
Director,  Lehman  Brothers,  Inc.,  to  Jonathan  G. 

Katz,  Secretary,  SEC,  dated  February  26, 1996 
(“Lehman  Letter”)  (rule  promotes  transparency  and 
results  in  improved  opportunities  for  execution  of 
customer  orders);  Letter  from  Bernard  L.  Madoff 

and  Peter  B.  Madoff,  Bernard  L.  Madoff  Investment 
Securities,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  January  12. 1996  (“Madoff  Letter")  (rule  will 
help  achieve  true  price  discovery  and.feimess  to 
investors);  Letter  from  Andrew  E.  Feldman,  Director 
and  Associate  General  Counsel,  Smith  Barney  Inc., 
to  Jonathan  G.  Katz,  Secretary,  SEC,  dated  January 

29. 1996  (“Smith  Barney  Letter”)  (rule  will  {Hromote 
transparency  and  assist  in  achieving  best  execution 
of  orders).  But  see  Letter  from  Charles  R.  Hood. 
Senior  Vice  President  and  General  Counsel, 

Instinet,  to  Jonathan  G.  Katz,  Secretary,  SEC,  dated 
January  16, 1996  (“Instinet  Letter”)  (exceptioiu  to 
rule  eliminate  potential  poritive  impact  on 
transparency). 

wpor  example,  limit  order  trading  allows 
investors  the  opportunity  to  trade  at  prices  superior 
to  those  represented  by  the  prevailing  iiuide  bid 
and  off«.  See  N.ASD  Study,  supra  note  21. 

^According  to  SuperDOT  trade  data  analyzed  by 
the  Commission’s  Office  of  Economic  Analysis 
(“OEA"),  customer  limit  orders  account  for  50%  of 
all  NYSE  customer  trades  origiiuting  frtnn  orders 
routed  through  Sup^DOT  (“customer  trades")  of 
100-500  shares;  66%  of  all  customer  trades  of  600- 
1,000  shares;  71%  of  all  customer  trades  of  1,100- 
3,000  shares;  and  74%  of  all  customer  trades  of 
3,100-9,900  shares.  The  Commission  believes  that 
these  high  percentages  are  based,  at  least  in  part, 
on  the  feet  that  limit  orders  routed  through 
SuperDOT  are  required  to  be  displayed  in  the 
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limit  orders  in  the  trading  process  was 
documented  in  recent  studies.^'  The 
author  quantified  the  impact  of 
exposing  limit  orders  on  quoted  spreads 
and  effective  transaction  costs.  Using 
NYSE  data,  he  determined  that  the 
quote  spreads  resulting  from 
participation  of  the  Ui^t  order  book 
were  approximately  4  to  6  cents  smaller 
than  the  spreads  not  set  by  the  limit 
order  book.  Further,  trading  costs  on  the 
NYSE  were  approximately  3—4  cents 
less  per  share  on  a  “round  trip" 
transaction  when  both  the  pu^ase  and 
the  sale  were  executed  against  the  limit 
order  book.^* 

The  uniform  display  of  limit  orders 
also  will  lead  to  increased  quote-based 
competition.  Maricet  makers  will  not 
only  be  competing  amongst  themselves. 


specialist’s  quote.  The  Commission  believes  that 
these  percentages  help  demonstrate  the  bene&ts 
associated  with  limit  order  display  for  both  large 
and  small  order  sizes.  In  addition,  OEA  data  shows 
that  NYSE  customer  limit  orders  routed  through 
SuperDOT  narrow  the  NYSE  quote  22%  of  the  time 
and  match  the  quote  39%  of  the  time  for  customer 
limit  orders  of  100-1,000  shares;  narrow  the  quote 
17%  of  the  time  and  match  the  quote  43%  of  the 
time  for  customer  limit  orders  of  1,100-3,000 
shares;  and  narrow  the  quote  14%  of  the  time  and 
match  the  quote  46%  of  the  time  fw  customer  limit 
orders  of  3,100-9,900.  CKA  data  also  shows  that, 
when  the  WSE  bid -ask  spread  was  Vi  point  m 
more,  customer  limit  orders  routed  through 
SuperDOT  narrow  the  NYSE  spread  betwMn  41% 
and  56%  of  the  time,  dependi^  on  the  size  of  the 
customer  order.  ^ 

See  Jason  T.  Greene,  The  Impact  of  UmitOrder 
Executions  on  Tmding  Costs  in  NYSE  Stocks  (An 
Empirical  Examination),  December  1995  (“Greene 
Study”);  see  also  Jason  T.  Greene,  Limit  Order 
Executions  and  Tmding  Costs  for  NYSE  Stocks, 

June  1996  ("Greene  Study  IT’). 

The  Commission  further  believes  that  the 
display  requirement  will  improve  price 
transparency  in  securities  with  diverse  trading 
characteristics.  Based  on  SuperDOT  trade  data,  the 
Commission’s  OEA  has  determined  that  for  NYSE 
securities  with  an  average  daily  trading  value 
(“ADTV”)  of  under  $100,000,  customer  limit  orders 
account  for  57%  of  all  NYSE  customer  trades 
originating  from  orders  routed  through  SuperDOT 
("customer  trades’’)  of  100-500  shares;  69%  of  all 
customer  trades  of  600-1,000  shares;  76%  of  all 
customer  trades  of  1,100-3,000  shares;  and  83%  of 
all  customer  trades  of  3,100-9,900  shares.  Limit 
orders  also  are  hequently  used  for  securities  with 
higher  ADTVs.  For  example,  for  NYSE  securities 
with  an  ADTV  of  over  $5,000,000,  customer  limit 
orders  account  for  48%  of  all  NYSE  customer  trades 
of  100-500  shares;  68%  of  all  customer  trades  of 
600-1,000  shares;  72%  of  all  customer  trades  of 
1,100-3,000  shares;  and  73%  of  all  customer  trades 
of  3,100-9,900  shares.  Moreover,  OEA  data  shows 
that  for  NYSE  securities  with  an  AD’TV  of  under 
$100,000,  customer  limit  orders  routed  through 
SuperDOT  narrow  the  NYSE  quote  30%  of  the  time 
and  match  the  quote  32%  of  the  time.  For  less 
liquid  securities,  therefore,  the  display  of  customer 
limit  orders  narrows  spreads,  improves  price 
discovery,  and  increases  market  depth.  For  NYSE 
securities  with  an  ADTV  of  $5,000,000  or  more, 
customer  limit  orderc  routed  through  SuperDOT 
narrow  the  NYSE  quote  18%  of  the  time  and  match 
the  quote  41%  of  the  time. 

The  NASD  has  suggested  that  the  greater  the  size 
of  the  displayed  spread,  the  greater  the  use  of  limit 
orders.  Sw  NASD  Study,  supm  note  21. 


but  also  against  customer  limit  orders 
represent^  in  the  quote.  The 
Commission  believes  that  this  result 
will  reduce  the  possibility  of  certain 
trading  behavior  on  Nasdaq  that  was 
recently  the  subject  of  a  Commission 
investigation.^^  As  reported  in  the  21(a) 
Report,  Nasdaq  market  makers  widely 
adhered  to  a  “pricing  convention," 
whereby  Nasdaq  market  makers 
maintained  artificially  inflexible 
quotations  and  as  a  result  often  traded 
with  the  public  at  prices  unduly 
favorable  to  such  market  makers.^  In 
addition,  the  Commission  determined 
that  Nasdaq  market  makers  adhered  to 
a  “size  convention"  that  deterred 
Nasdaq  market  makers  from  narrowing 
their  quotes  to  create  a  new  inside 
market  unless  the  marlcet  makers  were 
willing  to  trade  at  least  2,000  to  5,000 
^ares  at  that  price,  rather  than  the 
minimum  quotation  size  as  determined 
by  NASD  rules.**  This  practice 
prevented  the  dissemination  of 
improved  quotes  when  a  trader  sought 
to  trade  sto^  only  at  a  size  equal  to  the 
minimum  quotation  size.  Thus,  the  true 
buying  and  selling  interest  in  a  given 
security  was  not  reflected  in  the 
published  quotes. 

In  addition  to  the  Commission’s 
actions,  and  those  of  the  Department  of 
Justice  in  coimection  vnth  its 
investigation  of  the  Nasdaq  market,  the 
Conunission  believes  the  requirement  to 
display  customer  limit  orders  in  maricet 
mal»r  quotes  would  inhibit  market 
makers  from  engaging  in  the  conduct 
described  above.  Moreover,  the  display 
of  limit  orders  reduces  the  potential  for 
certain  other  conduct  described  in  the 
21(a)  Report,  including  market  maker 
collaboration  and  coordination  of  trade 
and  quote  activities.  Nrlarket  makers  will 
be  less  able  to  improperly  coordinate 
such  behavior  due  to  the  display  of 


See  21(a)  Report,  supm  note  28.  The 
investigation  identified  a  number  of  practices  in  the 
Nasdaq  market  that  are  similar  to  prariices 
identified  in  the  1963  Special  Study.  See  SEC, 
Report  of  Special  Study  of  Securities  Markets 
(1963).  For  example,  the  1963  Special  Study 
discussed  cooperation  and  information  sharing 
between  traders,  as  well  as  other  non-competitive 
practices.  Id.  at  pt  2,  576-577.;  See  also 
Competitive  Impact  Statement  of  the  U.S. 
Deputment  of  Justice  Antitrust  Division,  United 
States  V.  Alex.  Brown  ft  Sons,  et.  al.,  (SJl.N.Y. 
1996). 

As  a  result  of  this  convention,  most  Nasdaq 
stocks  were  quoted  only  in  increments  of  V*.  Under 
the  convention,  stocks  with  a  dealer  spread  of  Vs 
or  more  would  only  be  quoted  in  even-eighths  (i.e.. 
Vs,  'A,  Vs),  thereby  giving  rise  to  a  minimum  inside 
spread  of  Vs.  Stodu  with  dealer  spreads  less  than 
Vs  would  be  quoted  in  both  even  and  odd-eighths, 
thereby  allowing  a  minimum  inside  spread  of  V8. 
The  pricing  convention  significantly  limited  the 
flexibility  and  competitiveness  of  price  quotations 
in  the  Nasdaq  market. 

See  21(a)  Report,  supm  note  28. 


competing  customer  order  fiow  and  the 
resulting  transparency  of  ultimate 
buying  and  selling  interest.  The 
Ckmimission  believes  that  the  display 
requirement  will  both  foster  renewed 
quote-based  competition  among  market 
makers  and  introduce  new  competition 
from  customer  limit  orders. 

The  Commission  also  believes  that 
overall  market  liquidity  should  be 
enhanced  due  to  the  increased  trading 
volumb  that  is  expected  to  result  burn 
the  display  of  limit  orders.**  As  noted 
previously,  customer  limit  orders 
account  for  a  significant  percentage  of 
total  customer  orders  on  the  NYSE, 
where  customer  limit  orders  generally 
are  required  to  be  displayed  when  they 
represent  a  better  price.*’^  Moreover, 
previous  Commission  initiatives 
designed  to  enhance  transparency  have 
resulted  in  increased  competition  and 
li(]^dity  for  thrtfiarkets.*® 

Customers  also  will  be  better  able  to 
monitor  the  quality  of  their  executions, 
eminently,  the  failure  to  display  limit 
orders  often  results  in  inferior  or  missed 
executions  for  these  orders.  The 
Commission  has  received  fiequent 
complaints  from  customers  whose  limit 
orders  have  not  been  filled  while  other 
executions  are  reported  at  prices  infnior 
to  their  limit  order  prices.  Requiring  the 
display  of  customer  limit  orders  in 
specialist  and  market  maker  quotes, 
although  not  guaranteeing  that  such 
limit  orders  will  be  executed,  will  help 
ensure  that  other  orders  are  not 
executed  at  inferior  prices  until  better 
priced  limit  orders  are  executed. 
Similarly,  customers  entering  market 
orders  will  be  able,  to  determine  whether 
their  orders  are  receiving  the  best  price ' 
available.  Customers  also  will  be  in  a 
better  position  to  compare  the  execution 
quality  provided  by  different  broker- 
dealers.*® 

The  absence  of  a  uniform  limit  order 
display  requirement  across  all  markets 
has  contributed  to  the  controversy 
among  market  participants  regarding  the 
availability  of  true  price  improvement 


^  See  (keene  Study  and  Greene  Study  n,  supm 
note  51  (limit  orders  affoct  the  quoted  spread, 
provide  liquidity  to  traders  that  demand  immediacy 
of  execution,  and  may  contribute  to  reduced  trading 
costs);  NASD  Study,  supm  note  21  (the  liquidity 
supplied  by  limit  orders  reduces  trading  costs  of 
market  participants);  OEA  Data,  supm  notes  50  and 
52  (limit  orders  narrow  spreads,  improve  price 
discovery,  and  increase  market  depth). 

See  OEA  Data,  supm  notes  50  and  52. 

See  Market  2000  Study  at  Study  IV.  See  also 
discussion  at  section  III.A.b.iii.,  in^;  Simon  ft 
Colby  The  National  Market  System  For  Over-The- 
Counter  Stocks  (“Simon  and  Colby”),  55  Geo. 

Wash.  L.  Rev.  17  (1986). 

>*'rhe  Commission  notes  that  if  the  Display  Rule 
leads  some  market  makers  to  charge  commissions 
for  handling  limit  orders.  Commission  rules  require 
disclosure  of  such  charges'.  See  17  CFR  240.10bKl0. 
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opportunities.  Many  claim  that 
“hidden”  limit  orders  in  exchange 
markets  contribute  to  distorted  price 
improvement  figures  for  these 
markets.”*’  This  potential  distortion  also 
hinders  a  customer’s  ability  to  monitor 
execution  quality.  Pursuant  to  the 
Display  Rule,  the  vast  majority  of  limit 
orders  will  be  publicly  disclo^,  thiis 
wnahling  a  more  accurate  comparison  of 
price  improvement  opportimities,  and 
enabling  customers  and  broker-dealers 
to  make  more  informed  order  routing 
decisions.** 

Moreover,  the  Qunmission  believes 
that  the  display  of  limit  orders  will 
benefit  orders  routed  to  automated 
execution  systems.  To  the  extent  these 
systems  execute  orders  at  prices  based 
on  the  best  displayed  quotation  for  a 
particular  security  ,*>  customers  whose 
orders  are  executed  thrsaigh  these 
systems  will  receive  the  benefit  of  prices 
t^  more  accurately  reflect  buying  and 
selling  interest  in  the  maricet. 

In  sum,  the  Commiraon  believes  the 
adoption  of  the  Display  Rule  is  an 
important  step  in  furthering  the  goals 
expressed  by  Congress  in  the  1975 
Amendments.  The  Display  Rule  will 
provide  enhanced  opportunities  for 
public  orders  to  interact  with  other 
public  orders,  consistent  with 


■"Savlamesj. Angel,  WhoGadPitee 
bnpramimtt  on  the  SYSET,  Working  Paper, 
Denmber  1904.  In  studying  the  avai^iUty  of  price 
fanprovamant  on  the  NY^,  the  author  not^  that 
over  18%  of  the  maricat  orders  that  ware  {»ioa 
improved  wen  filled  by  SuperDOT  limit  orders. 
Based  oo  this  percentage,  tbs  author  estimated  the 
percentage  of  orders  price  im{woved  by  "hidden” 
limit  Orders  and  determined  that  if  su^  limit 
orders  wen  represented  in  the  specialist’s  quote 
rather  than  "hidden,”  spreads  would  have  been 
narrower  and  NYSE  price  improvement  statistics 
would  have  declined.  See  alto,  Mclnish  k  Wood 
Study,  supra  note  46;  Mitchell  A.  Petersen  k  David 
Fialkowski,  Potted  Versus  Effective  Sfoeadt:  Good 
Piicet  or  Bad  Outlet,  35  J.  Fin.  Ecotl  269  (1994) 
(tha  fact  that  so  many  orders  execute  ixuide  the 
posted  spreads  indicates  that  quotes  do  not 
represent  the  true  supply  and  demand  of  a  given 
security,  and  may  be  be^,  in  part,  on  the  bilure 
to  dispby  public  limit  order  interest  in  the  quote). 
Cf.  Rocs,  Shapiro  and  Smith,  supra  note  17 
(ahhou^  the  authors  did  not  examine  limit  orders 
in  detail,  and  discounted  the  effect  of  "hidden” 
limit  orders  on  their  statistics,  the  authors  found 
that  limit  ordws  provide  27%  of  the  price 
improvement  afibrded  to  SuperDOT  market  order 
volunw). 

*>  See.  e.g.,  Amex  Letter  (rule  would  help 
eliminate  hidden  limit  orders);  Letter  from 
Frederick  Moss.  Chairman  of  tlw  Board,  CSE,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  January  16, 
1996  ("CSE  Letter”)  (elimiration  of  hidden  limit 
orders  wiU  elimiiuite  illusion  of  superim  jwice 
improvement);  Letter  from  Harold  S.  Bradley,  Vice 
Prudent  and  Director  of  Trading,  Investors 
Research  Corporation,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  January  13, 1996  ("Investors 
Reaearch  Letter")  (hidden  li^t  orders  are  not 
justified). 

**  Compora  discussion  of  best  execution  at 
section  I&C2. 


congressional  goals.*^  In  addition,  the 
display  requirement  will,  among  other 
things,  narrow  quotes,  enhance  market 
liquidity,  and  improve  an  investor’s 
ability  to  monitor  the  quality  of  its 
executions.**  This  will  create  a  better 
environment  for  execution  of  both  limit 
and  market  orders  without  the 
participation  of  a  dealer.  The  increased 
order  interaction  will  result  in  quicker 
and  more  fioquent  executions  of 
customer  limit  orders.  The  Display  Rule, 
therefore,  will  increase  the  likelihood 
that  limit  orders  will  be  executed,  a 
result  that  the  Commission  believes  is 
consistent  with  the  duty  of  best 
execution. 

b.  Response  to  Comments** 

The  Commission  proposed  Rule 
llAcl— 4  to  establisn  minimiuTi  display 
requirements  for  customer  limit  orders 
tl^  improve  a  specialist’s  or  OTC 
market  maker’s  best  bid  or  offer  for  a 
particular  security  as  well  as  the  size  of 
such  orders.  In  addition,  the  rule 
requires  the  display  of  the  size  of  rartain 
limit  orders  priced  at.the  national  nest 
bid  or  offer  (“NBBO”).  Although  thd 
rule  generally,  would  mandate  the 
display  of  li^t  orders,  madcet  makers 
and  specialists  still  would  retain  some 
flexibility  in  handling  limit  orders 
a(x»pted  for  execution. 

Specdficxlly,  the  rule  allows  an  OTC 
market  maker  or  specialist,  immediately 
upon  receipt  of  a  limit  order,  to:  (1) 
Qiange  its  quote  and  the  size  associated 
with  its  cpiote  to  reflect  the  limit  order; 
(2)  execute  the  limit  order,  (3)  deliver 
the  limit  order  in  an  exchange-  or 


«Sm  15  U.S.C  78k-l(4Xl)(CXv). 

««Tba  Conunifkaa  notM  that  a  few  ccxnmanters 
an  concerned  about  the  potentbl  effects  of  the 
C^camniesion’c  proposals  on  institutional  customers. 
See  (k>ldman  Sachs  Letter;  Letter  from  Howard  J. 
Schwartz,  Chairman  and  (ihief  Executive  Officer, 
and  James  Hanrahan,  Managing  Directoi^Trading, 
Lyn^,  Jones  k  Ryan,  Inc.,  to  Jonathan  G.  Katz, 
Sacnta^,  SEC,  dated  February  9, 1996  (“LjR 
Letter”);  Letter  from  A3.  Krongard,  (]h^nnan,  SIA 
Board  of  Directors,  and  Bernard  L.  Madoff  and 
Robert  Murphy,  Cfe-C^mirmMi,  Ordor  Execution 
(knnmittee.  Securities  Industry  Assodation.  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  Felnuary 
26, 1996  ("SIA  Latter”).  The  Commission  believes 
that  the  lUsplay  Rule  will  benefit  both  retail  and 
institutional  customers,  vdiile  preserving  the  access 
to  the  markets  that  institutional  customers  have 
today.  For  example,  an  institutional  customer’s 
Mock  size  limit  order  would  not  be  subject  to  the 
rule  unless  such  customer  requests  that  the  order 
be  dispbyed.  Moreover,  any  customer,  vdiethm 
individud  or  institutioiud,  can  request  that  its  non¬ 
block  size  limit  order  not  te  dbplayed.  The 
Commission  also  iwtes  that  inczea^  quote 
conqratition  and  enhanced  transparency  should 
improve  the  prices  at  which  institutions  and  market 
makers  b^in  their  negotiations  for  the  execution  of 
institutioiial  orders.  See  alto  21(a)  Report,  supra 
note  28. 

**For  further  discussion  of  the  views  of 
comirwnters,  see  the  Summary  of  Comments,  supra 
note  4. 


association-spoiisored  system  that 
complies  with  the  requirements  of  the 
rule;  or  (4)  send  the  limit  order  to 
anodier  market  maker  or  specialist  who 
complies  with  the  requirements  of  the 
rule.  The  rule  would  require  a  specialist 
or  OTC  market  maker  to  display  a 
customer  limit  order  when  the  order 
was  “held”  by  the  specialist  or  OTC 
market  maker.  If  the  specialist  or  OTC 
market  maker  inunediately  sends  the 
order  to  a  system  or  to  another  specialist 
or  OTC  market  maker  that  complies 
with  the  rule,  the  specialist  or  OTC 
maricet  maker  that  routed  the  order 
would  have  satisfied  its  obligation  to 
display  the  order.  These  alternatives  are 
intended  to  allow  market  makers, 
specialists,  and  market  centers  an 
opportunity  to  continue  to  provide  their 
valuable  services  wdiile  offering 
customers  the  best  available  execution 
op^rtunities. 

The  Display  Rule  as  adopted 
maintains  these  alternatives  as 
proposed.  Additionally,  to  better 
achieve  its  aims  and  to  respond  to 
comments,  the  Commission  has  made 
some  modifications  to  the  proposed 
rule.  For  example,  the  Commission  has 
decided  to  per^t  a  specialist  or  OTC 
market  malrer  to  deliver  a  limit  order  to 
certain  ECNs  as  an  alternative  to 
representing  the  limit  order  in  its  quote. 
Tfos  change  is  an  extension  of  the 
proposed  exception  that  permits  a 
specialist  or  OTO  market  maker  to 
delivOT  a  limit  order  to  an  exchange-  or 
association-sponsored  system  that 
complies  with  the  Display  Rule. 
Moreover,  with  regard  to 
implementation  of  the  rule,  the 
Commission  is  providing  for  a  four-stage 
phase-in  over  a  one  year  period  for  non- 
exchange-traded  securities. 

Of  the  commenters  who  specifically 
addressed  the  proposed  Display  Rule, 
an  overwhelmfog  majority  strongly 
support  the  inclusion  of  customer  limit 
orders  in  .the  quote.**  One  commenter 


**See,  e.g.,  Amex  Letter;  Letter  from  Marshall  E. 
Blume,  Director.  Howard  Butcher  Professm  of 
Financial  Management,  The  Wharton  School  of  the 
University  of  Pennsylvania,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  January  11, 1996  (“Blume 
Letter”);  Letter  from  George  W.  Mann,  Jt.,  Senior 
Vice  President  and  Gene^  Counsel,  BS^  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  January  26, 
1996  ("BSE  Letter”);  Letter  from  Robert  H.  Forney, 
CHX,  to  Joiuthan  G.  Katz,  Secretary,  SEC.  dated 
January  23, 1996  (“CHX  Letter”);  D.E.  Shaw  Letter; 
Letter  from  Antitrust  Division,  U.S.  Department  of 
Justice,  to  SEC,  dated  January  26, 1996  (“DOJ 
Letter”);  Lettm  from  Fteston  Estep,  Estep  Trading 
Partners  LP..  to  Jonathan  Katz,  Sectary,  SEC, 
dated  December  21, 1995  (“Estep  Letter”];  Goldrtran 
Sachs  Letter;  IQ  Letter;  Lehman  Letter;  kfedoff 
Letter;  Letter  from  WiUiam  A.  Lupien,  Chairman 
and  Chief  Executive  Officer.  Mitcham,  Jones  k 
Tonpleton,  Inc.,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  January  8, 1996  (“MJT  Letter”);  Letter 
from  Joseph  R.  Ha^iman,  Resident,  National 
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notes  that  true  price  discovery  and 
fairness  for  public  investors  can  only  be 
achieved  when  limit  orders  are  reflected 
in  the  Other  commenters, 

expressing  strong  support  for  the 
proposed  rule,  believe  that  market-wide 
limit  order  procedures  will  improve  the 
markets  by  enhancing  overall  market 
transparency  ^  and  eliminating  the 
advantages  derived  by  some  markets 
from  hidden  limit  orders.®^  The 
Department  of  Justice  states  that  the 
proposed  rule  encourages  quote 
competition,  which  is  likely  to  reduce 
spreads,*^*)  and  allows  customer  orders  to 
interact  with  one  aaother.'^i  In  this 
regard,  several  commenters  recognize 
that  the  proposed  rule  would  assist  in 
achieving  b^t  execution  of  customer 
orders'^  by  increasing  the  opportunities 
foi:  execution  of  limit  orders,  and 
improving  the  prices  for  market 
orders.'”  Another  commenter  states  that 
the  proposed  rule  is  consistent  with 
investor  expectations  and  will  act  to 
protect  retail  customer  interests.'^^ 

Other  commenters  oppose  the 
proposal.  Several  commenters  in  this 
group  have  raised  the  following  general 
concerns  regarding  the  propos^  rule. 

i.  Distinction  Between  Markets 

Several  commenters  argue  that  the 
Display  Rule  does  not  take  into  accoimt 
distinctions  between  auction  and  dealer 
markets.  Some  of  these  commenters, 
discussing  the  Proposing  Release  as  a 
whole,  {ugue  that  the  Commission’s 
proposals  would  “auctionize”  the  dealer 
market.'^®  One  commenter  warns  that. 


Association  of  Securities  Dealers,  Inc.,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  January  26, 1996 
(“NASD  Letter”);  Letter  from  James  K  Buck,  Senior 
Vice  President  and  Secretary,  NYSE,  Inc.,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  January  15, 
1996  (“NYSE  Letter”);  Letter  firom  David  S. 
Pottruck,  President  and  Chief  Operating  Officer, 

The  Charles  Schwab  Corporation,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  May  7, 1996  ("Schwab 
Letter  II”);  SIA  Letter;  Letter  from  William  R.  Rothe, 
Chairman,  and  John  L.  Watson  m.  President, 
Security  Traders  Association,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  January  15, 1996  (“STA 
Letter");  Letter  from  John  F.  Luikart,  President  and 
Chief  foecutive  Ofiicer,  Sutro  &  Co.,  to  Jonathan 
Katz,  Secretary,  SEC,  dated  January  16, 1996 
(“Sutro  Letter”). 

Madoff  Letter. 

**See,  e.g.,  Amex  Letter;  CHX  Letter;  CSE  Letter, 
D.E.  Shaw  Letter;  IQ  Letter,  Investors  Research 
Letter;  Lehman  Letter;  SmiA  Barney  Letter. 

**  See,  e.g.,  Amex  Letter  (rule  would  help 
eliminate  Udden  limit  orders);  CSE  Letter 
(elimination  of  hidden  limit  orders  will  eliminate 
illusion  of  superior  price  improvement);  Investors 
Research  Letter  (hidden  limit  orders  are  not 
justified). 

«DOJ  Letter. 

Id;  see  also  Amex  Letter,  Lehman  Letter. 

See,  e.g.,  Lehman  Letter;  Smith  Barney  Letter. 

Lehman  Letter. 

’’''D.E.  Shaw  Letter. 

See,  e.g..  Letter  from  R.  Steven  Wunsch, 
President,  AZX,  Inc.,  to  Jonathan  G.  Katz,  Secretary, 


because  auction  and  dealer  markets  are 
fundamentally  different,  a  single  set  of 
rules  for  both  auction  and  dealer 
markets  would  reduce  quote  quality  and 
damage  overall  market  integrity  in 
dealer  markets.”  Although  the  SIA 
reports  that  the  consensus  view  of  its 
Ad  Hoc  Committee  on  Order  Execution 
is  to  require  a  market  maker  to  reflect 
customer  limit  orders  in  the  quote,  the 
SIA  argues  that  the  adoption  of  the 
propos^  rule,  without  suggested 
mo^fications,  could  adversely  affect  the 
dealer  market  so  as  to  weaken 
competition  between  dealer  emd  auction 
markets.'” 

The  Commission  believes  that  the 
application  of  the  principles  imderlying 
the  limit  order  display  rule  to  the  dealer 
market  is  neither  a  new  nor  radical 
concept.  In  1973,  Congress  envisioned 
an  NMS  in  which  public  limit  orders  in 
qualified  securities  would  have  a  central 
role.'^  Congress  anticipated  that  the 
NMS  would  make  all  speciahsts  and 
market  makers  aware  of  public  customer 
limit  orders  held  anywhere  in  the 
system,  and  provide  enhanced 
protection  and  priority  for  limit  orders 
in  stocks  qualified  for  trading  in  a 
national  market  system.'”  The 
Commission  has  consistently  recognized 
since  1975  that,  in  order  to  satisfy  this 
Congressional  vision,  multiple-market 
display  of  limit  orders  was  an  important 
component  for  qualified  securities.®^’ 


SEC,  dated  January  15, 1996  (“AZX  Letter”); 
Goldman  Sacha  Letter,  Letter  from  David  Rich,  Vice 
President,  Jefferies  &  Company,  Inc.,  to  Jonatlian  G. 
Katz,  Secretary,  SEC,  dated  January  25, 1996 
(“Jefferies  Letter”);  Letter  from  Robert  W.  Murphy, 
Piesident,  RPM  Specialist  Corporation,  to  Jonathui 
G.  Katz,  Secretary,  SEC,  dated  February  26, 1996 
(“RPM  Latter”);  Letter  from  Robert  A.  Schwartz, 
Professor  of  Finance  and  Economics,  and  Yamaichi 
Faculty  Fellow,  Leonard  N.  Stem  School  of 
Business,  New  York  University,  and  Robert  A. 
Wood,  Distinguished  Professor  of  Finance, 
Fogelman  College  of  Business  and  Economics, 
University  of  Memphis,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  January  23, 1996  (“Schwartz 
&  Wood  letter”);  SIA  Latter. 

’«RPM  Utter. 

''^SIA  Utter.  Cf.  Utter  from  A.B.  Krongard, 
Chairman,  SIA  Board  of  Directors,  and  Bernard  L. 
Madoff,  Chairman,  Trading  Committee,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  August  1, 1996  (“SIA 
NAqcess  Utter”)  (the  SIA,  in  its  letter  to  the 
Commission  regarding  the  NASD’s  NAqcess 
proposal,  states  that  the  Commission's  Order 
Execution  Obligations  proposal  would  narrow 
quotation  spreads,  improve  transparency,  and 
provide  customers  with  best  execution  of  their 
orders,  consistent  with  the  1975  Amendments). 

''•Senate  Report,  supra  note  31. 

''•/d.  The  Senate  Report  stressed  the  need  to 
establish  a  mechanism  by  which  specialists  and 
market  makers  could  be  made  aware  of  customer 
orders  within  the  NMS.  The  Senate  Report  was 
“satisfied  that  [the  legislation)  grant[ed]  the 
Commission  complete  and  effective  authority  to 
implement  a  system  for  the  satisfaction  of  public 
limit  orders.”  Id.  at  18. 

••See  Securities  Exchange  Act  Release  No.  15671 
(March  22, 1979),  44  FR  20360  (April  4, 1979) 


More  recently,  the  Market  2000  Study 
recommended  that  the  SROs,  including 
the  NASD,  consider  requiring  the 
display  of  customer  limit  orders,®’  and 
the  NASD,  in  a  proposed  rule  change 
filed  with  the  Commission,  propos^ 
that  CQS  market  makers  display  in  their 
quotes  certain  customer  limit  orders  for 
exchange-listed  securities  traded  OTC.“ 
The  NASD  also  has  proposed  a 
mechanism  for  the  display  and 
protection  of  customer  limit  orders  in 
Nasdaq  securities.*’ 

Although  some  commenters  claim 
that  the  (jommission  is  attempting  to 
“auctionize”  the  dealer  market,  the 
display  requirement  is  based  on 
transparency  and  agency  concerns, 
including  a  broker-dealer’s  obligation  to 
provide  its  customers  with  best 
exeaition.*^  The  display  of  customer 
limit  orders  will  act  to  narrow  spreads, 
improve  price  discovery,  and  increase 
ma^et  depth.  The  enhanced 
transparency  resulting  from  the  Display 
Rule  will  increase  the  likelihood  that 
customer  limit  orders  will  be  executed, 
improve  the  execution  prices  of  market 
orders,  and  strengthen  an  investor’s 
ability  to  monitor  the  quality  of 
executions.*®  These  results  further 
several  Congressional  goals. 

In  keeping  with  Congressional  intent, 
the  Commission  believes  the  treatment 
of  limit  orders  should  reflect  the  very 
real  changes  in  market  structure  that 
have  taken  place  since  the  enactment  of 
the  1975  Amendments.  These  changes 
iijclude  the  development  of  a  robust, 
liquid  ore  dealer  market  that  attracts 
significant  investor  trading  interest,  that 
trades  at  many  multiples  of  the  voliune 
extant  in  1975,  and  that  is  characterized 
by  the  inclusion  of  thousands  of 
securities  that  meet  the  NMS 
designation.*®  In  addition,  the 


(Development  of  a  National  Market  System  Status 
Report).  See  also  Securities  Exchange  Act  Release 
No.  16738  (May  13, 1982),  47  FR  22376  (May  24, 
1982)  (proposing  limit  order  display  requirement 
for  Rule  19c-3  securities). 

•■  Market  2000  Study,  at  IV-6. 

•2  See  supra  note  42. 

•3  See  supra  note  45. 

•*  See  NASD  Study,  supra  note  21  (enhancements 
to  limit  ordw  handling,  within  the  dealer  market 
structure,  will  create  significant  benefits  for 
investors).  See  also  Manning  0,  supra  note  24 
(Commission's  extension  of  limit  order  protection 
to  Nasdaq  does  not  suggest  an  intention  to 
“auctionize”  the  dealer  market). 

••  See  Senate  Report,  supra  note  31  at  16-18 
(discussing  desirability  of  incorporating  certain 
auction  market  principles,  such  as  limit  order 
display  and  protection,  for  certain  qualifying 
securities  in  dealer  markets). 

••To  date,  approximately  4,000  Nasdaq  securities 
have  qualified  for  the  NMS  designation.  In  order  to 
qualify  as  an  NMS  security,  transaction  reports  are 
required  to  be  reported  on  a  real-time  basis 
pursuant  to  an  effective  transaction  reporting  plan 

Continued 
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Cominission  believes  that  application  of 
the  Display  Rule  should  also  benefit 
investors  in  those  securities  that  do  not 
yet  meet  the  NMS  designation.*^  As 
noted  earlier,  the  Commission  believes 
that  the  increased  use  of  limit  orders  in 
these  securities  will  lead  to  a  narrowing 
of  spreads  and  ameliorate  certain  anti¬ 
competitive  practices  that  have 
developed  in  the  Nasdaq  market.**  The 
Commission  has  determined  that  certain 
practices  on  Nasdaq  have  contributed  to 
artificially  wide  spreads  for  OTC 
securities.**  The  display  of  customer 
limit  orders  in  all  Nasdaq  securities  will 
promote  aociuate  pricing  and  convey 
the  true  buying  and  selling  interest  in 
such  seciuities. 

A  few  commenters  believe  that  the 
Display  Rule  was  proposed  solely  to 
address  problems  in  ^  OTC  market, 
and  accordingly  there  is  no  need  for  a 
uniform  rule  applicable  to  exchange 
markets.**’  As  noted  previously,  the 
Conunission’s  intention  is  to  create  a 
minimum  standard  for  the  handling  of 
limit  ordms  across  all  markets, 
consistent  with  market  transparency, 
competition,  and  best  execution 
principles.  Currently,  the  national 
securities  exchanges  do  not  handle  limit 
orders  imiformly,  and  in  fact  the  non¬ 
display  of  retail-size  limit  orders  is 
pminitted  under  certain  circumstances. 
The  rule  will  ensure  that  investors 
benefit  fiom  the  display  of  limit  orders, 
no  matter  where  an  order  is  sent  for 
execution.*'  A  minimmn  standard  also 
addresses  concerns  regarding  the 
prevalence  of  hidden  limit  orders.*^  The 

approved  by  the  Conuniaaion.  See  17  CFR 
240.11Aa2-l  and  llAa3-l. 

As  diacuaaed  below,  the  Diaplay  Rule  will 
apply  only  to  **covued  aecuritiea.”  At  the  preaent 
thM.  the  Conuniaaion  doea  not  believe  the  rule 
ahould  be  extended  to  aecuritiea  for  which  maricet 
makera  are  not  required  to  quote  continuoua  firm 
two-aided  marketa,  auch  aa  OTC  Bulletin  Board 
aecuritiea. 

**  See  aupra  diacuaaion  at  aection  IILA.2.a. 

**  21(a)  Import,  si^ra  note  28. 

*°Sae,  e.g.,  BSE  Letter;  NYSE  Letter;  RPM  Letter; 
Letter  from  David  E.  Humphreville,  Executive 
Director,  The  Specialiat  Aaaociation,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  Friuuary  2, 1996 
(“Specialiat  Aaaoc.  Letter”). 

See,  e.g.,  Greene  Study  &  Greene  Study  n,  supra 
note  51. 

See  generally  Mclniah  k  Wood  Study,  supra 
note  46  Qiidden  limit  ordm  reault  in,  among  other 
things,  artificial  price  im{uovement  statistics  and 
inferior  order  executions):  Traders  Accuse 
Specialists  of  Holding  Back  Limit  Orders, 
Investment  Dealers’  Digest,  8,  (Friiruary  14, 1994) 
(some  traders  have  continued  to  accuse  NYSE 
qtecialists  of  hiding  limit  orders  even  after  the 
NYSE  issued  an  Infcumation  Memo  reminding 
specialists  of  their  duties);  Greene  Study  and 
Greene  Study  11,  supra  note  51  (one  explanation  for 
the  significantly  lower  bid-ask  spreads  in  the  1994- 
95  sample  than  in  the  1990  Mmple,  and  the 
increase  in  the  percentage  of  transactions  at  the 
quoted  prices  from  the  1990  sample  to  the  1994- 
95  sample,  may  be  that  NYSE  specialists  were  more 


Commission  believes,  therefore,  that  a 
maricet-wide  limit  order  display 
requirement  is  most  consistent  with  the 
duty  of  best  execution  and  the 
expectations  of  investors. 

ii.  Distinction  Between  Quotes  and 
Orders 

Some  commenters  maintain  that  the 
rule  blurs  the  distinction  between 
quotations  and  orders.*^  One  commenter 
states  that  limit  orders  represent  only  a 
finite  trading  interest  while  quotes 
represent  the  “actual”  market  for  a 
security:  thus,  displaying  limit  orders  - 
would  not  reflect  the  “true”  state  of  the 
market  and  impair  the  quality  of 
quotation  information.*^  The  commenter 
suggests  that  a  separate  limit  order  file 
would  be  more  appropriate  in  light  of 
these  distinctions.*^  In  this  vein,  several 
commenters  mention  the'NASD’s 
proposed  NAqcess  system,**  suggesting 
that  the  Commission  postpone 
implementation  of  the  Display  Rule 
until  the  Commission  has  an 
opportunity  to  assess  the  effects  of 
NAqcess.*^  A  few  commenters  suggest 
the  implementaticm  of  an  industry-wide 
consolidated  limit  order  book  as  an 

diUgMit  in  nflacting  the  limit  radar  book  in  their 
quotes  as  per  Information  Memo  93-12);  Amex 
Latter  (rule  would  help  eliminate  hidden  limit 
raders);  CSE  Letter  (elimination  of  hidden  limit 
raders  will  eliminate  illusion  of  superior  price 
improveoMnt);  Investors  Research  Letter  Ridden 
limit  orders  are  not  justified). 

**See,  eg..  Letter  from  Raymond  L.  Aronson, 
Senior  Managing  Director,  Bear.  Steams  k  Co.  Inc., 
to  Jonathan  G.  Katz,  Secretary,  SEC,  dated  Frtmiary 

1. 1996  (“Bear  Steanu  Letter”);  Instinet  Letter; 

Letter  frran  Carol  L  Cunniff,  Executive  Vice 
President,  Ruane,  Cunniff  a  Co.,  Inc.,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  Febru^  23, 1996 
("Ruane  Letter”);  Letter  from  Charles  R.  Schwab, 
Chairman  and  Qiief  Executive  Officer,  The  Charles 
Sichwab  Corporation,  to  Jonathan  G.  Katz,  Secretary, 
SEC.  dated  fenuary  25, 1996  (“Schwab  L^er”).  But 
see  Schwab  Q  Letter  (supporting  the  Diaplay  Rule). 

**Ruane  Letter. 

**/d.  See  also  Bear  Steams  Letter  (discussion  of 
proposed  central  limit  order  file  for  The  Nasdaq 
Sto^  Market  so  as  to  preserve  distinction  between 
dealer  quotes  and  agency  or  {miprietary  orders). 

**See  supra  note  45. 

^  See,  e.g..  Letter  from  A.B.  Krongard,  Chief 
Executive  Officer,  Alex.  Brown  ft  Sons,  Inc.,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  Fehmary 

29. 1996  (“Alex.  Brown  Letter”);  Letter  from  Al^rt 
G.  Lowenthal,  Chairman  of  the  Board,  Fahnestock 
ft  Co.,  Inc.,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  January  15, 1996  (“Fahnestock  Letter”); 
Jefferies  Letter,  Letter  from  Gerard  S.  Citera,  Deputy 
General  Counsel,  First  Vice  President,  PaineWriiber, 
Incorporated,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  Feteruray  9, 1996  (“PaineWebber  Letter”); 
Schwab  Letter,  STA  Letter;  Letter  from  Charles 
Snow,  Counsel,  Secunties  Traders  Association  of 
New  York,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  January  30, 1996  (“STANY  Letter”);  see  also 
Letter  fiom  C  Robert  Paul,  in.  Associate  General 
Counsel,  Dean  Witter  Reynold,  Inc.,  to  Jonathan  G. 
Katz,  Secretary,  SEC,  dated  January  31, 1996  (“Dean 
Witter  Letter”);  Goldiman  Sachs  Letter. 


alternative  or  a  logical  outgrowth  of  the 
Display  Rule.** 

Ine  Commission  believes  that  the 
display  of  limit  orders  is  an  essential 
component  of  accurate  price  discovery. 

A  quote  provides  market  participants 
widi  information  regarding  a  market 
maker’s  or  specialist’s  trading  interest  at 
a  given  price.  A  market  maker  or 
specialist  could  be  willing  to  purchase 
or  sell  additional  shares  above  its 
quoted  size.**  Entry  of  a  customer  limit 
order  that  improves'  the  quote  serves  a 
similar  purpose.  A  limit  order 
accurately  represents  trading  interest  for 
a  specific  volume  of  a  security  at  the 
lin^t  price.  There  are  few  practical 
differences  between  customer  limit 
orders  and  a  market  maker’s  quotation 
that  is  firm  only  for  its  quoted  size. 
Nonetheless,  the  propos^  rule  was  not 
intended  to  equate  customer  limit 
orders  with  market  maker  quotes. 
Instead,  the  proposed  rule  was  designed 
to  facilitate  greater  transparency  of 
customer  trading  interest,  with  the 
expectation  that  orders  would  have  an 
increased  opportunity  for  best  execution 
without  the  interaction  of  a  dealer.  In 
the  Conunission’s  opinion,  these 
objectives  are  more  difficult  to  achieve 
if  customer  trading  interest  is  not 
routinely  represented  in  publicly 
displayed  quotes.  The  Commission 
notes  that  the  Display  Rule  provides 
other  means  by  whi(^  a  market  maker 
or  specialist  may  comply  with  the 
requirements  of  the  rule  in  the  event  a 
specialist  or  market  maker  elects  not  to 
display  customer  trading  interest  in  its 
quote. 

Further,  the  Commission  does  not 
agree  with  the  suggestion  that  the 
Commission  postpone  the  adoption  of 
the  Display  Rule  until  the  Cfonimission 
has  had  an  opportunity  to  evaluate  the 
NASD’s  NAqcess  proposal.'*"  Although 

**Se0,  e.g..  DOJ  Letter;  MJT  Letter;  Schwab  Letter; 
Letter  firom  Junius  W.  Peeke,  Monfort  Distinguished 
Professor  of  Finance,  University  of  Northern 
Colorado,  to  Jonathan  G.  Katz,  Secretary.  SEC,  dated 
January  15, 1996  (“Peake  Letter”);  Letter  frran 
Jeffrey  P.  Ricker,  CFA,  to  Jonathan  G.  Katz, 

Secretary,  SEC,  dated  January  15, 1996  ("Ricker 
Letter”);  Letter  from  Peter  W.  Jenkins,  Chairman, 
and  Holly  A.  Stark.  Vice  Cbainnen.  Institutional 
Committee,  Securities  Traders  Association,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  January  19, 
1996  (“STAIC  Letter”). 

**  Under  Conunission  rules,  the  market  maker’s 
quote  is  only  required  to  be  firm  up  to  its  published 
size.  See  17  CFR  240.11Acl-l(c)(2). 

■ooFor  example,  a  market  maker  or  specialist  may 
deliver  a  customer  limit  order  inunediately  upon 
receipt  to  another  market  maker  or  specialist,  or  to 
an  E^  or  an  exchange  or  association  sponsored 
system  pursuant  to  the  rule.  Section  240.11Acl-4(c) 
(5)  and  (6). 

■01  The  Commission  notes  that  the  proposed 
NAqcess  system  is  a  significant  and  controversial 
proposal  which  has  generated  approximately  1,100 
comment  letters.  The  Commission  is  in  the  process 
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the  NASD  has  argued  that  limit  orders 
entered  into  NAqcess,  as  proposed, 
would  result  in  greater  di^lay  of  OTC 
limit  order  prices,  there  is  no  assurance 
that  market  makers  will  enter  such 
orders  into  NAqcess  rather  than  hold 
the  orders  internally.**’^  Therefore,  the 
Commission  believes  that  the  Display 
Rule  is  necessary  to  ensure  display  of 
these  orders  in  the  OTC  market.  **’3  If 
approved,  NAqcess  can  assist  in 
compliance  with  the  Di^lay  Rule  to  the 
extent  that  the  system  incorporates 
customer  limit  orders  in  the 
consolidated  quote  stream,  thereby 
allowing  maricet  makers  to  enter  limit 
orders  in  NAqcess  rather  than 
displaying  lir^t  orders  in  their 
quotes.'***  As  noted  earlier,  the 
Conunission  has  identified  important 
benefits  associated  with  limit  order 
display.  Accordingly,  the  Commission 
believes  that  it  is  not  necessary  to 
observe  the  effects  of  NAqcess  in  order 
to  determine  the  benefits  of  the  limit 
order  display  requirement 

iii.  Liquidity 

Several  commenters  assert  that 
application  of  the  Display  Rule  to 
Nasdaq  securities  could  reduce  liquidity 
in  the  Nasdaq  maricet'**’  These 
commenters  believe  that  market  maker 
profits  may  decline  due  to  narrowed 
spreads  or  increased  compliance  costs, 
with  the  result  that  many  firms  will 
decide  not  to  make  the  necessary  capital 
commitment  to  continue  their  market 
making  operations.  The  commenters 
conclude  that  as  the  number  of  market 
makers  in  a  security  declines,  liquidity 
will  be  adversely  affected,  leading  to 
wider  spreads.  Moreover,  some 
corrrmenters  believe  that  the  decrease  in 
liqiridity  will  impair  the  capital 
formation  process,  especially  for 


of  reviewing  the  coinments  and  has  yet  to  decide 
what  action  to  take  on  the  proposal 

See  NAqcess  Releases,  supra  note  45.  As  noted 
above,  limit  c^ers  not  entered  in  NAqcess  would 
be  provided  with  market-wide  price  protection. 

><»In  any  event,  NAqcess  wnll  not  address  at  all 
the  issues  of  disparate  limit  order  handling 
practices  or  hidden  limit  orders  in  the  exchange 
markets. 

■o«  See  Section  240.1 lAcl-4(cX5]. 

■0*  See,  e.g.,  Alex.  Brown  Letter;  Bear  Stearns 
Lettw,  Witter  Lettar;  Letter  from  Robert  F. 
Mercandino,  Senior  Vice  PresidenL  Dilhm,  Read  ft 
Co.,  Inc.,  to  Jonathan  G.  Katz,  Secretary,  SK,  dated 
Ma^  IS,  1996  (“Dillon  Letter’’);  JeRs^  Lattar; 
Lehman  Letter;  Letter  from  R(d>ert  J.  McCann, 
Managing  Directm,  Co-Head,  Glob^  Equity 
Markets,  Merrill  Lynch,  Pierce,  Fenner  ft  Smith 
Incorpmated,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  January  26, 1996  ("Merrill  Letter’’);  NASD 
Letter  PaineWebber  Letter  Letter  from  David  P. 
Semak,  Vice  President  Regulation,  PSE,  to  Jonathan 
G.  Katz,  Secretary,  SEC,  dated  January  15, 1996 
("PSE  Letter”);  SIA  Letter. 


securities  that  are  not  mature  enough  for 
auction  trading.'*** 

At  least  one  commenter  states  that  the 
usefulness  of  limit  orders  could  be 
diminished  by  the  refusal  of  some 
market  makers  to  accept  such  orders,  or 
by  the  imposition  of  Idgh  commission 
costs  charged  to  recoup  lost  profits  on 
spreads.'**^  Other  commenters  believe, 
however,  that  it  will  be  difficult  for 
marimt  makers  to  increase  their 
commissions  for  limit  ordms.'*>*  They 
believe  commission  charges  would  not 
compensate  for  lost  tradi^  profits  or 
prevent  the  ebb  of  marimt  liquidity. '*** 

Other  commenters  believe  the 
proposed  rule  will  not  have  a  negative 
impact  on  market  liquidity.  One 
commenter  eiqplicitly  states  that  the 
benefits  of  the  proposed  rule  would 
outweigh  any  potential  adverse  effects 
on  liquidity."**  Another  commenter  says 
that  the  prcqposed  rule  would  not  result 
in  any  significant  reduction  in  market 
maki^  activity.'"  The  CSE  notes  that  it 
has  not  noticed  any  negative  effects  on 
market  liquidity  as  a  rmult  of  the 
implementation  of  its  own  limit  order 
display  rule."^  Yet  another  commenter 
states  that  although  it  currently  does  not 
trade  OTC  secuuities,  it  expects  that 
many  market  participants,  including  the 
commenter,  would  begin  trading  such 
securities  if  the  proposed  rule  was 
adopted,  thereby  increasing  market 
liauidiW."3 

The  display  of  limit  orders  is 
designed,  among  other  objectives,  to 
pubUcize  accurate  market  interest  and 
increase  quote  competition."*  The 
Commission  understands  that  certain 
costs,  including  a  diminution  in  market 
maker  profits,  are  associated  with  this 
increas^  market  transparency.  For 
example,  a  market  maker  that  holds  a 
customer  limit  order  has,  in  effect,  a 
private  “option”  to  execute  the  order  as 
principal.  The  longer  this  “option” 
remains  open,  the  more  time  the  market 


■°*See,  e.g.,  NASD  Letter;  SIA  Letter. 

I'”'  Letter  from  David  K.  Whitcomb,  Profeseor  of 
FLoance  and  Economice,  Rutgers  University 
Graduate  School  of  Management,  to  Secretary.  SEC, 
dated  January  12, 1996  ("Whitcomb  Letter”). 

See,  e.g..  Letter  from  Irving  M.  Pollack,  Alan 
B.  Levenson,  and  Robert  H.  Romblum,  Fulbright 
ft  Jaworski  L.LJ*.,  on  behalf  of  Herzog,  Heine  and 
G^uld,  Inc.,  to  Jonathan  Katz,  Secretary,  SEC. 
dated  January  16, 1996  ("HHG  Letter”);  CTA  Letter. 

'«/d. 

DO  Lehman  Letter. 

D '  Latter  from  Daniel  G.  Weaver,  ni.D.,  Assistant 
Professor  of  Finance.  Marquette  University,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  January  10, 
1996  ("Weaver  Letter”). 

■■2CSE  Letter. 

■  '^The  cmnmenter  noted  further  that  it  does  not 
currently  trade  OTC  securities  because  it  cannot  be 
sure  that  its  order  will  be  represented  to  the  whole 
market  Estep  Letter. 

See  Market  2000  Study,  at  Study  IV. 


maker  has  to  detmmine  whether  it  can 
profit  fioin  executing  the  order  as 
principal."*  This  private  market  maker 
“option,”  however,  is  potentially 
detrimental  to  the  execution 
opportunities  for  the  limit  order.  The 
Display  Rule  will  limit  this  "option” 
and  mqpose  the  order  to  maricet-vride 
trading  interest  Moreover,  increased 
price  competition  from  limit  coders  may 
reduce  m^et  maker  profits  through  the 
narrowing  of  spreads."*  As  a  result,  the 
Display  Rule  may  force  less  efficient 
competitors  to  stop  making  maricets  in 
some  of  the  securities  they  now  quote. 

Although  the  rule  could  lead  to  a 
reevaluation  by  some  market  makers  of 
the  services  they  wish  to  provide,  after 
considering  the  available  evidence,  and 
in  light  of  its  experience,  the 
Commission  does  not  believe  that  there 
will  be  a  significant  negative  impact  on 
the  markets  for  covered  securities.  The 
Commission  is  not  convinced  that  the 
loss  of  some  market  competitors  in 
securities  with  many  ma^et  makers 
would  impair  Uquiefity  in  these 
securities.'  The  Commission  believes 
that  customer  orders  are  the  ultimate 
source  of  liquidity  to  the  markets,  and 
that  adoption  of  a  rule  that  improves  the 
handling  of  such  orders  will  have  the 
effect  of  enhancing  market  liquidity."* 
The  Commission  believes  that  a  limit 
order  display  requirement  will 
encourage  new  limit  orders  in  securities 
to  be  entered,  thus  providing  additional 
liquidity  to  the  market  firom 
customers. '  '*  The  potential  of  limit 
orders  to  narrow  quotes  also  may 
encourage  the  entry  of  addition^  market 


"*Tha  CommiMion  recogziizM  that  there  U  alao 
a  cost  aasodatad  with  holding  that  limit  mder, 
becauM  a  market  maker  ia  required  to  execute  that 
limit  order  if  it  haa  engaged  in  a  tranaaction  for  ita 
own  account  that  would  have  aatiaBed  the  limit 
order.  See  Manning  I A  B.  aupra  note  24. 

■  ■•See  aupra  notea  53-55  and  accon^wnying  text 
(diaplay  of  cuatomer  limit  ordera  in  mariut  maker 
quotea  will  act  to  eliminate  CMtain  trading  behavior 
on  Naadaq  and  foetw  quote  competition). 

■■^  See,  e.g.,  STAIC  Letter  (limit  ordera  are  critical 
to  market  liquidity). 

■■•The  Commiaaion  doea  not  thweby  denigrate 
the  contribution  OTC  market  makaca  provide  in  a 
dealer  market  The  Commiaaion  notea,  however, 
that  moat  market  makoa  provide  primarily  intra¬ 
day  liquidity  to  cuatomera,  and  generally  aaak  to 
end  the  trading  day  with  a  limited  inventory 
poaition  in  ordw  to  minimize  invaittory  riaL 
Cuatomer  limit  mdwa  repreaent  buying  or  aelling 
intereat  at  apecified  prices  fior  their  atated  duration, 
which  may  be  longer  than  intra-day.  MaHi»t  makera 
holding  cuatomer  limit  ordera  rely  in  part  on  theae 
limit  wdera  in  quoting  their  own  prices  to  buy  and 
sell  securities. 

■  ■*  See  Greene  Study  ft  (keene  Study  B.  supra 
note  51  (limit  orders  affect  the  quoted  spread  and 
provide  liquidity);  NASD  Study,  aupra  note  21 
(limit  ordera,  like  market  maker  quotes,  supply 
liquidity  to  Um  markets);  OEA  Data,  supra  notes  50 
and  52. 
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orders.  The  Commission  believes  that 
the  additional  liquidity  due  to  narrower 
spreads  and  increased  customer  orders 
outweigh  any  potential  loss  of 
liquidity  provided  by  maricet  makers. 

As  noted  above,  some  commenters 
eiqpressed  concern  regarding  the  efiect 
of  the  Display  Rule  on  the  availability 
of  liquidity  to  small  issuers.  >21  In 
reqxmse  to  these  comments,  the 
Qmunisaian’s  OEA  examined  market 
maker  participation  in  4,839  Nasdaq 
issuers  over  a  one  month  period  in 
1996.  The  findings  indicate  that:  (1)  the 
median  number  of  market  makers  in  a 
security  is  not  wprediably  lower  for 
iwirtal  public  ofEning  (“n^O  issuws  or 
for  securities  with  the  smallest  market 
capitalizatian;  (2)  broker-dealers  diat 
participated  in  iro  underwriting 
syndicates  were  acdve  participants  in 
aftermarl»t  trading,  but  were  not  alone 
in  jwoviding  significant  market  maker 
liq^dit3r:  and  (3)  in  Nasdaq  securities 
with  the  smallest  market  capitalizatian 
($2  million  or  less),  the  sin^  most 
active  market  makv  in  an  issue 
typically  participated  in  one-third  or 
fewer  trades.  Thus,  there  is  no 
convincing  evidence  that  Nasdaq 
issuers,  ini^ding  DPO  issuers,  are 
dependent  for  liquidity  on  any  one 
madcet  maker.  The  pattern  of  market 
making  activity  indicates  that 
significant  liquidity  is  provided  by 
in^et  makers  who  are  not  the  “most 
active”  market  makers  in  a  security^ 
Because  there  does  not  appear  to  Im 
high  concentration  in  mi^cet  making, 
arid  because  of  the  Commission’s  belief 
that  customer  order  flow  is  a  critical 
source  of  market  liquidity,  the 
Commission  believes  that  the  proposals 
adopted  today  will  not  unduly  impact 
liquddity  for  small  at  new  issuers. 

Furthermore,  Commission  experience 
has  been  that  enhancements  to 
transparency  result  in  improved 
liqui^ty.*^  The  Commission  believes 


See  NASD  Study,  eupra  note  21  (thoee 
investor*  that  demend  immediate  execution,  e.g. 
thoee  entering  maricet  wdeis,  will  pay  less  for 
executions  due  to  the  augmented  liquidity  supplied 
by  limit  mders);  Greene  Study  and  Greene  Stu^  n, 
supra  note  51  (Umit  mders  provide  liquidity  to 
traders  that  demand  immediacy  of  execution  and 
may  contribute  to  raducad  trading  costs);  OEA  Data, 
supra  notes  50  and  52  (display  of  limit  order* 
narrows  spreads,  improves  price  discovery,  and 
increases  mariwt  depth  for  a  variety  of  securities, 
including  those  NYSE  securities  that  are  thinly 
traded). 

•siThis  concern  also  was  raised  in  the  contesct  of 
the  ECN  Amendment  to  the  Quote  Rule. 

lain  several  instances  in  the  past,  commenters 
have  claimed  that  other  Commission  initiatives  to 
increese  transparency  would  act  to  reduce  liquidity; 
other*  have  warned  that  such  initiatives  would 
decrease  the  competitiveness  of  the  U.S.  marimts  in 
relatkm  to  teeign  counterparts.  These  claima. 
however,  have  not  been  borne  out  For  example, 
many  industry  participants  argued  that  the  NASH’S 


that  these  improvements  are 
attributable,  at  least  in  part,  to  the 
impact  of  transparency  on  markst 
integrity  and  investor  confidence,  hi 
addition,  while  market  maker  profits  pw 
trade  may  be  reduced  as  spreads  are 
narrowed,  increased  volume  over  time 
may  result  in  stable  profit  levels. 

It  dlso  may  become  feasible  for  marimt 
makers  to  charge  customers 
commissions  for  handling  limit  orders, 
even  if  that  is  not  the  current  practice 
today.  As  noted  earlier,  some 
commenters  claim  that  the  Display  Rule 
will  have  a  disparate  impact  on 
wholesale  Nas^q  maricet  makers  in  that 
such  market  makm  would  not  be  able 
to  ofiBet  the  increased  costa  associated 
with  limit  mder  dfeplay  through  diarges 
or  commissions^'^  The  Gomntissioa 
believes,  however,  that  the  systems 
costs  associated  with  theDi^lay  Rule 
should  not  be  overly  burdmis(Hne,'2S  n<» 
should  systems  costs  or  any  reduced’ 
market  maker  prdStaltility  from 
declining  spreads  be  more  extensive  for 
wholesale  maricet  makers  than  for 
integrated  market  makers.  Although 


adoption  erf  Its  ‘♦Msnntag”  roles  would  awvstriy 
impset  maikst  UquidiQr.  Sae  Market  2000  Stud^. 
Howavar,  diara  has  bara  no  svidenoa  offorad  to  the 
Ounmiaaton  of  advaraa  liquidity  oonaequencee 
caused  by  theaa  Umit  order  {notections,  and  the 
Comfnisaion  is  cot  aware  edany  significant 
diminution  in  Ik^diW.  Further,  aa  diacuaaed  in  the 
Market  2000  Study,  ouar  tranaperency  initiativoa. 
such  as  the  adc^on  of  roal^ime  transaction  and 
Quotation  reporting,  have  reauited  in  increaaea  in 
me  competitiveness  and  liquidity  of  both  listed  and 
OTC  equity  markets  daspite  ma^et  maker 
proteatatioiu  to  tiie  contrary  prior  to  adoption  of 
theae  initiativea.  See  Af.  at  Study  IV.  See  also  Simon 
h  Colby,  supra  note  58.  Even  the  creation  of  Nasdaq 
itself  was  met  with  much  oppositioiL  The  reault  of 
this  mafor  structural  change  srasfor  from  the 
pre^ct^  "death  krteU"  of  the  OTC  maricet.  Rather, 
OTC  maricet  strength  and  liquidity  have  flourished 
since  Nasdaq’s  inuption.  Based  on  the 
Commissiem’s  experience  with  other  maricet 
structure  initiatives,  therefore,  the  Commission 
believe*  that  imi«t>vnnent*  in  order  hsnrfHyg, 
market  transparency,  and  efficiency  wiU  likely 
improve  nuuket  liquidity. 

■23  Although  the  display  requirement  may 
decrease  a  market  makw’s  per  trade  profit  due  to 
narrowed  spreads,  the  Commission  telieves  that 
this  decrease  wiU  he  melde  up  for  in  part  by 
expected  incraasea  in  trading  volume  attributable  to 
enhanced  liquidity  and  pricing  efficiency.  See 
supra  note  24.  The  Coimnission  believes  this 
potential  impact  on  marimt  maker  profits  is  {ustified 
in  light  of  the  benefits  that  wiU  accrue  to  investors 
and  the  markets  as  a  whole.  Moreover,  even  if 
maricet  makers’  profits  from  trading  do  decline, 
market  makers  may  be  able  to  obtain  increased 
revenues  from  coinraissions  or  other  fees  charged 
directly  to  customers.  Because  these  other  revenue 
sources  ate  more  transparent  to  customers  than  are 
revenues  from  market  maker  trading  with  customers 
on  a  proprietary  basis,  iiuneased  reliance  on  these 
other  revenue  sources  will  enable  customers  to 
make  more  informed  trading  decisions. 

***  See,  e.g.,  HHG  Letter. 

■23  See  Memorandum  from  Stephen  L.  Wiilianu, 
S.L.  Williams  Ca  to  Riduuti  R.  Lindsey,  Director, 
Division  of  Market  Regulation,  SEC  Qiriy  29, 1996) 
(“Williams  Study”). 


exchange  specialists  and  integrated 
firms  may  find  it  easier  than  wholesale 
firms  to  charge  commissions  initially, 
the  Commission  notes  that  wholesale 
firms  are  not  prohibited  from  attmnpting 
to  compensate  for  handling  limit  orders, 
either  through  negotiated  Im 
arrangements,  or  redudi^  any  payment 
made  for  order  flow  for  limit  o^rs.'^ 

iv.  Diacretiem 

Several  commentms  are  concerned 
that  the  Display  Rule  would  eliminate 
their  discretion  to  detmmine  the  best 
way  in  which  to  execute  a  customer’s 
order.'  The  commenters  also  claim  that 
customers  rely  on  the  judgment  of  a 
market  profe^onal  in  dtoosing 
whether  to  display  a  limit  order. For 
example,  the  NY^  believes  that  its 
current  procedures  allow  brokm-dealers 
to  achieve  the  best  prices  for  their 
custdaners.'^  Other  commenters  suggest 
that  ifthe  rule  were  ammided  to  require 
the  display  of  repreamtative  size,  a 
dealer  would  retain  s(«ne  discretion  on 


•2*’n]«  laval  of  tiMce  fees,  of  couna,  would  Iw 
dstannlnwl  by  oompotitivo  focots  in  tlio 
nisrkotplaoe.AnyfMpaas0dontonott4)rokBi- 
deafec  customen  would  hsvo  to  be  disclosed  in  a 
deer  fashion  to  the  customer,  and  otiierwise 
comply  urith  apirikablo  law.  For  example,  NASD 
Rule  2440  states,  in  peit.  that  if  a  member  acts  as 
agent  far  a  customer  in  a  tiansaction.  the  customer 
shall  not  be  charged  more  than  a  fair  commission 
or  service  charge,  taking  into  cmisideration  all 
relevant  drcumstancee.  See  aho  NASD  Regulatory 
a  Compliance  Alert  VoL  7,  No.  4  (Deoraber  1993). 
At  least  one  commantar  argued  that  because  qneads 
m  ascertainable  from  pubUc  quotations  and 
commissions  are  imt.  a  rule  that  encourages 
diarging  commission*  does  not  satisfy  the  goal  of 
increased  transparency.  See  Letter  from  Bruce  C 
Hackett,  Managing  Dfrecter,  Salomon  Brothers  bic.. 
to  Jonathan  G.  Katz.  Secretary,  SEC,  dated  January 
25, 1996  (“Salonaon  Letter”).  The  Commission 
notes,  however,  that  Rule  lOb-10  under,  the 
Exchange  Act  requires  customer  confirmations  to 
diadosa  commissioiis  and,  for  listed  and  Nasdaq 
securities,  the  diffsrance  between  the  reported  price 
and  the  price  to  the  customer.  Based  on  this 
disdosure,  execution  costs  could  actually  become 
better  known  to  customers  if  explidt  fees  are 
charged.  Tberefare,  the  Commission  believes  that 
the  EMsplay  Rule  will  allow  a  custraner  to  more 
easily  monitor  the  execution  quality  of  its  limit 
orders,  even  if  subject  to  fees  for  limit  order 
executions.  In  addition,  this  situation  should  foster 
conqietition  with  re^Mct  to  the  amount,  if  any, 
firms  will  charge  for  the  execution  of  a  customer 
limit  order. 

'22  See.  e.g.,  NYSE  Letter;  RPM  Letter;  Specialist 
Assoc.  Letter. 

'2*  See.  e.g.,  NYSE  Letter;  Specialist  Assoc.  Letter. 
According  to  the  NYSE,  a  customer  can  choose  to 
benefit  from  the  di^iay  of  its  order  at  to  benefit 
from  relying  on  the  specialist’s  discretion, 
depending  on  whethw  the  mdm  is  sent  to  the  post 
via  SuperDOT,  or  is  manually  submitted.  ’The  NYSE 
also  notes  that  enabling  a  specialist  to  use 
discretion  in  the  handling  of  limifcudeis  is 
important  in  light  of  the  feet  that  the  NYSE  defines 
a  limit  order  as  an  order  to  buy  or  sell  at  a  spedfied 
price,  or  at  a  better  price,  if  otrtainable  after  the 
order  is  represented  in  the  trading  crowd.  See  NYSE 
Rule  13. 
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how  best  to  execute  the  order.*2»  To 
preserve  discretion,  at  least  one 
commenter  argues  that  the  rule  shovild 
apply  only  when  the  customer  requests 
that  its  order  be  displayed. '  3® 

The  Commission  oelieves  that  the  rule 
appropriately  establishes  a  presumption 
that  limit  orders  should  be  displayed, 
imless  such  orders  are  of  block  size,  the 
customer  requests  that  its  order  not  be 
displayed,  or  one  of  the  exceptions  to 
the  rule  applies.  The  exception  allowing 
a  customer  to  request  that  its  limit  order 
not  be  displayed  gives  the  customer 
ultimate  control  in  determining  whether 
to  trust  the  display  of  the  limit  order  to 
the  discretion  of  a  market  professional, 
or  to  display  the  order  either  in  full,  or 
in  part,  to  other  potential  market 

interest.  >31 

V.  Systems  Burdens 

Based  on  their  belief  that  compliance 
with  the  Display  Rule  would  result  in  a 
large  increase  in  quotation  traffic,  a 
number  of  commenters  maintain  that 
the  rule  would  require  major  overhauls 
of  the  order  handling  systems  used  by 
brokers,  market  makers  and  markets.  For 
example,  one  commenter  believes  that  it 
would  be  impossible  to  comply  with  the 
rule  without  additional  automated 
systems.  >32  The  commenter  concludes 
that  the  costs  associated  with  new 
systems  and  additional  staff  necessary 
to  monitor  a  more  volatile  market  would 
contribute  to  wider  spreads  and  higher 
commissions.  >33  In  addition,  one  SRO 
claims  that  quotation  traffic  must  be 
kept  at  manageable  levels  in  order  to 
allow  entities  to  continue  to  manually 
process  limit  orders,  thus  eliminating 
the  need  for  entities  to  bear  the  costs 
associated  with  automation  of  such 
orders.  >3^  Other  commenters  also  note 
their  concern  over  the  potential 
operational  costs  associated  with  the 
rule.  >33  The  STA  states  that  an  in-depth 
review  is  needed  to  determine  the  costs 

See,  e.g.,  Madoff  LeUer,  NASD  Letter;  SIA 
Letter. 

'*>Jefierie8  Letter. 

'3>  See  discussion  of  the  exceptions  to  the  Display 
Rule  at  section  in.A.3.c.,  infra.  See  also 
§  240.1 lAcl-4(c)(2);  §  240.1 lAcl-4(c)(4) 

(permitting  a  customer  with  a  block  size  limit  order 
to  request  that  the  order  be  displayed  pursuant  to 
the  Display  Rule).  The  Commission  does  not  mean 
to  impiy  t^t  a  specialist  or  OTC  market  maker  that 
is  not  displaying  a  limit  order  pursuant  to  the 
request  of  its  customer  may  not  change  its  quotation 
in  that  security  based  on  the  specialist’s  or  market 
maker’s  own  trading  interest 

■^PaineWebber  Letter. 

see  also  Bear  Steams  Letter  (noting  that  the 
dispiay  rule  would  increase  the  volatility  of  quotes 
and.  as  a  result,  market  makers  would  have  a 
difficult  time  keeping  up  with  the  rapid  changes  in 
bids,  offers,  and  quote  sizes). 

•J^PSE  Letter. 

■35  See,  e.g.,  Aiex.  Brown  Letter;  Bear  Steams 
Letter;  Jefferies  Letter. 


for  new  equipment  and  technology 
necessary  to  comply  with  the  rule.>36 

A  few  commenters  are  concerned  that 
the  increased  quotation  traffic  that  may 
be  associated  with  the  rule  could  pose 
a  threat  to  the  integrity  of  the  central 
quotation  system.  >32  One- commenter 
suggests  that  the  nile  be  suspended  for 
the  first  30  minutes  of  trading.>38 
Another  commenter  argues  that 
modifying  the  rule  to  require  only  the 
display  of  representative  size  coiild  act 
to  alleviate  some  of  the  traffic 
concerns.  >39 

The  Commission  recognizes  that 
achieving  greater  transparency  for  limit 
orders  depends  upon  the  existence  of 
systems  that  are  capable  of  the  smooth 
and  efficient  display  of  trading  interest. 
The  Commission  believes  that  the 
Display  Rule  will  not  substantially 
increase  the  quotation  burden  for 
exchange  markets,  where  systems 
currently  exist  for  the  display  of 
quotes.>^  In  the  OTC  market,  the 
Display  Rule  will  result  in  additional 
quotation  entries  for  market  makers  that 
display  customer  limit  orders  in  their 
quotes.  The  Commission  believes, 
however,  that  current  systems  can 
handle  the  additional  volume,  or  can  be 
expanded  at  moderate  cost  to  handle  the 
additional  volixme,>^>  Further,  the 

■3*  STA  Utter. 

■33  See,  e.g..  Letter  from  Thornes  J.  Jordan, 
Financial  Information  Forum,  to  Jonathan  G.  Katz, 
Secretary.  SEC,  dated  January  12, 1996  ("FIF 
Lettw”);  PaineWebber  Uttw;  PSE  Letter.  This 
concern  was  expressed  with  respect  to  the  proposal 
that  the  Commission  adopt  both  the  Display  Rule 
and  Price  Improvement  Rule.  The  fact  tUt  the 
Conunission  has  deferred  action  on  the  Price 
Improvement  Rule,  as  discussed  below,  should 
substantially  diminish  any  system  capacity 
concerns.  Moreover,  the  Commission’s  decision  not 
to  require  display  of  de  minimis  orders  also  should 
minimize  system  capacity  concerns. 

■3*  FIF  Utter.  According  to  FIF,  the  heaviest 
traffic  volume  usually  occurs  within  the  first  30 
minutes  of  trading. 

|3>PSE  Letter.  The  PSE  notes,  howevw,  that  the 
rule,  even  if  modified,  still  may  result  in  an 
increase  in  staffing  costs.  Id. 

■40  For  example,  SuperDOT  data  indicates  that 
57%  of  all  customer  trades  originating  from  orders 
routed  through  SuperDOT  are  limit  orders.  Of  these 
limit  orders,  20%  narrowed  the  NYSE  quote.  See 
supra  note  52.  According  to  the  NYSE,  93%  of  such 
orders  are  reflected  in  the  NYSE  quote  within  two 
minutes  of  receipt.  See  supra  note  36  and 
accompanying  t^  (teleconference).  See  also  CSE 
Letter  (costs  associated  with  implementing  such  a 
system  are  minimal,  especially  in  light  of  the 
benefits  to  the  public);  Paperwork  R^uction  Act 
discussion  at  section  VII,  infra. 

'4>  The  (Commission  notes  that  many  small  to 
medium  broker-dealers  utilize  shared  trading 
systems  that  enable  such  brokw-dealers  to 
streamline  their  OTC  market  making  and  back  office 
responsibilities.  Subscribers  to  such  systems  benefit 
by  sharing  costs  associated  with  the  application  of 
improved  technologies,  rather  than  creating  and 
updating  systems  of  their  owil  Therefore,  it  is 
assumed  that  any  changes  deemed  necessary  tp 
these  shared  systems  to  facilitate  efficient 


Commission  notes  that  the  Display  Rule 
contains  an  exception  to  tbe  dispky 
requirement  for  limit  orders  of  de 
minimis  size  priced  at  the  NBBO  when 
the  market  maker’s  or  specialist’s  quote 
matches  the  NBBO.>^  'Ihe  Display  Rule 
also  allows  a  specialist  or  OTC  market 
maker  several  ways  to  comply  with  the 
rule  by  routing  the  order  elsewhere 
without  displaying  the  limit  order  in  its 
own  quote  by  transmitting  a  customer 
limit  order  to  an  exchange-or 
association-sponsored  system  or  to  a 
qualifying  ECN. 

Additionally,  a  few  commenters 
believe  that  the  Commission  should  give 
more  consideration  to  the  Display  Rule's 
impact  on  automatic  execution 
systems.  >^  These  commenters  express 
concern  that  a  market  maker  could  be 
exposed  to  multiple  transactions  from 
its  own  customers  in  the  firm’s 
automatic  execution  system,  which 
executes  orders  at  the  NBBO,  even  if  the 
NBBO  represents  a  customer  limit  order 
as  oppos^  to  the  price  at  which  a 
market  maker  is  willing  to  trade.  They 
claim  this  result  is  unf^,  esjpeciaUy  if 
the  automatic  system  has  a  minimum 
share  requirement  that  exceeds  the 
customer  limit  order. 

The  Commission  acknowledges  the^ 
concern  of  some  commenters  regarding 
the  rule’s  interaction  with  automated 
execution  systems.  However,  because 
customer  limit  orders  reflect  actual 
trading  interest,  it  has  been  the 
Commission’s  intention  to  enhance 
cnistomer  order  exemtions  throughout 
the  markets  by  requiring  the  display  of 
these  customer  limit  order8.>^  Where  a 
limit  order  represents  the  best  quote,  a 

compliance  with  tbe  Display  Rule  also  would  be 
shared  by  all  subscribers. 

In  addition,  the  Commission  specifically 
evaluated  the  costs  associated  %vitb  implementation 
of  the  Display  Rule.  Based  on  this  evaluation,  the 
Commission  concluded  that  most  market  makers 
will  not  be  required  to  mvest  substantial  amounts 
of  money  in  systems  development  in  order  to 
conqily  with  ffie  Display  Rule  as  adopted.  See 
Williams  Study,  supra  note  125.  See  also  CSE  Letter 
(costs  of  implementing  a  system  for  display  of  limit 
orders  are  minimal). 

■43  See,  $  240.11Ael— 4(b)(l)(ii).  See  also 
$  240.1 lAcl-4(b)(2)(ii). 

■43  See,  e.g.,  Dillon  Letter,  HHG  Letter,  Merrill 
Letter;  PaineWebber  Letter;  Schwab  Letter. 

■44 The  Commission  recognizes  that  SROs  may 
have  rules  regarding  the  minimum  quotation  sizes 
associated  with  a  specialist’s  or  market  maker’s 
quote.  The  (Commission  believes  that  SROs  should 
consider  amending  such  rules  and  modifying 
cectain  systems  to  allow  a  specialist  or  market 
maker  to  quote  in  sizes  smaller  than  the  minimum 
quotation  size  when  such  quote  represents  a 
customer  limit  order.  With  these  changes,  a 
specialist  or  market  maker  that  displays  a  customer 
limit  order  in  its  quote  pursuant  to  the  Display  Rule 
would  not  be  responsible  for  executing  as  principal 
any  additional  shares  at  the  limit  price  where  the 
size  of  the  customer  limit  mder  is  less  than  the 
minimum  quotation  size  set  by  the  SRO. 
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maricet  maker  can  respond  by  sending 
its  customer  wder  to  the  market  maker 
displaying  the  limit  order  at  the  NBBO, 
thereby  attempting  to  execute  the  limit 
order  setting  ^t  price  and  removing  it 
as  the  NBBO.’^  Moreover,  where  the 
size  of  a  limit  order  represented  in  the 
best  quote  is  smaller  than  the  size 
eligible  for  execution  in  an  automated 
execution  system,  the  Commission 
believes  tha*  it  is  not  inconsistent  with 
best  execution  principles  for  market 
makers  and  specialists  using  automated 
execution  systems  to  take  into  account 
the  size  of  me  limit  order  quote  in 
determining  the  price  at  which  an  order, 
or  portions  thereof,  should  be 
automatically  executed.  The 
Commission  believes,  however,  that  in 
such  a  case  the  maricet  maker  or 
q>eciali8t  should  provide  the  customer 
order  an  execution  at  the  displayed 
price  at  least  up  to  the  displayed  size  of 
the  limit  order. For  example,  if 
customer  limit  orders  compose  the 
NBBO  of  10  V4-10  (100  X  300),  and 

a  marimt  maker  receives  a  market  order 
to  sell  1,000  shares  via  an  automatic 
execution  system,  the  market  maker 
may  auUnnaticaUy  execute  100  shares  of 
the  order  at  10  V4,  and  the  remaining 
portion  of  the  order  at  the  next  best  bid. 

3.  The  Operation  of  the  Rule  as 
Adopted 

The  rule  as  adopted  applies  to:  (i) 
every  member  of  an  excdiange  that  ^ 
registered  by  that  exchange  as  a 
specialist  or  has  been  au&orized  by  an 
exchange  to  perform  functions 
substantially  similar  to  that  of  a 
specialist  f  “specialist”):  and  (ii)  OTC 
maricet  makers.*^  The  rule  as  adopted 
^plies  to  specialists  that  trade  on  the 
floor  of  an  exchange;  third  market 
makers;  mmnbers  of  a  national 
securities  association  that  are  OTC 


'^Tlw  Commission  notes  tbst  the  NASO’S 
NAqoass  systm,  as  proposed,  would  pennit  msriist 
mskius  to  send  orders,  including  proprietaiy  ordm, 
to  other  maAet  makers  through  the  system.  See  ' 
supra  note  45.  See  also  ITS  Plan.  Mmeovar,  the 
Commission  believes  that  the  NAS)  should 
consider  modifying  its  SCKS  system  to  allow  OTC 
marimt  makers  to  route  customer  orders  for 
execution  against  limit  orders  displayed  by  another 
maAet  mabsr  in  the  same  security. 

■wif  market  maker  or  specialist  attempted  but 
was  uitable  to  execute  the  displayed  limit  o^er 
through  a  reasonable  and  effident  means,  such  as 
sanding  an  order  through  an  automated  s]rBtam  for 
an  OTC  security,  the  msriwt  maker  or  specialist 
would  not  be  ejqwcted  to  give  that  limit  order  pr^ce 
to  its  customer. 

■"SRO  rules  that  impose  mote  stringent 
standards  would  continue  to  apply. 

■4s  Although  the  Commission  consolidated  certain 
sections  of  the  proposed  rule  for  clarity,  the  rule  as 
adi^ted  applies  to  the  same  entities  identified  in 
the  proposed  rule. 

Section  240.11Acl-«(bXl). 

■«>  Section  240.11Acl-4(bX2). 


market  makers;  and  specialists  that 
trade  an  OTC  security  pursuant  to 
unlisted  trading  privil^es  (“UTP”).*“ 
These  market  mtkers  are  required  to 
reflect  immediately  in  their  bid  at  offer 
the  price  and  the  hill  size  of  each 
customer  limit  order  they  hold  at  a  price 
that  would  improve  their  bid  or  offer  in 
the  security. ‘33  in  addition,  all  mariiet 
makers  covered  by  the  rule  are  obligated 
to  reflect  in  their  quotes  the  full  size  of 
a  customer  limit  order  that:  (1)  is  priced 
equal  to  their  bid  or  offer,  (2)  is  priced 
equal  to  the  national  best  bid  or  offer  for 
the  security;  and  (3)  represents  more 
than  a  de  minimis  change  in  relation  to 
the  size  associated  with  their  bid  or 
offer. '3^ 

a.  “Covered  Securities”  and  “Customer 
Limit  Orders” 

Rule  llAcl-4  applies  to  “customer 
limit  orders”  in  “covered  securities.”  A 
covered  security  is  deffned  as  any 
reported  security  and  any  other  security 
for  which  transaction  reports,  last  sale 
data  or  quotation  information  is 
dissemiuted  through  an  automated 
quotation  syston  that  is  sponsored  by  a 
registered  securities  association.  This 
definition  is  designed  to  encompass  all 
exchange-listed  securities,  Nasdaq 
National  Market  securities  and  Nasdaq 
SnudlCap  securities. ‘33 


Secficm  240.11Acl-4(bX2). 

•n  Section  24ailAcl-4(bXl). 

■’’Sacticm  240.1 lAcl-4(bXl)(i)  and  (bK2Mi).  The 
Commission  wants  to  clarify  that  reformiwa  to  a 
specialist’s  or  OTC  market  maker’s  bid  or  oSsr 
i^ude  instances  vdiara  the  bid  or  oQsr  is  a 
moprietaiy  quote,  as  well  as  instances  vdieie  the 
bid  or  oSsr  represents  a  customer  limit  order. 
Further,  if  a  inaAet  maker  is  not  quoting  publicly 
(a.g.,  a  market  maker  that  does  not  meet  the  1% 
threshold  of  the  Quote  Rule),  it  still  must  puUish 
a  quotation  that  displays  the  limit  order,  or  avail 
itself  of  one  of  the  exceptions.  Moreover,  the 
Commission  notes  that  some  (xanmenters  suggest 
that  the  rule  should  require  faroker-dealws  that  are 
not  qMcialists  or  OTC  maAet  makers  to 
immediately  transmit  limit  orders  they  receive  to  an 
entity  or  synsm.  that  will  display  the  orders  in  a 
manner  consistent  %vith  the  rale.  See,  C$E 
Letter;  Madoff  Letter;  Whitcomb  Lettw.  Also,  at 
least  one  comments  believes  that  institutional 
firms  trading  in  Mock  size  should  be  considered 
“OTC  market  makers”  for  purposes  of  the  rule  and 
subject  to  the  display  requireinenL  Anrex  Letter. 

See  generally  infra  notes  191-193  aird 
accompanying  texL  The  fact  that  the  Commission 
has  not  adopted  these  suggestions  as  part  of  the 
Display  Rule  does  not  relieve  broker-dealers  which 
receive  such  orders  bom  ccnnpliance  with  their 
obligation  to  obtain  best  execution  for  those  orders. 

Section  240.1 lAcl-4(b)(lKii)  and  (bX2Xii). 
iss  Securitiee  listed  on  regional  exchanges  that  do 
not  substantially  meet  NYSE  w  4\mex  original 
listing  criteria  do  not  satisfy  the  definition  of 
“covered  security."  Such  securities  are  not 
“reported  securities”  as  that  term  is  defined,  nor  do 
they  meet  the  other  elements  of  the  definition  of 
covered  security.  OTC  Bulletin  Board  (“OTCBB”) 
securities  also  do  not  satisfy  the  definition  of 
covered  security.  The  Ccmimission  has  deteiminad 
not  to  extend  the  display  requirement  to  any  of 
those  securities  at  the  present  time. 


The  Commission  leceived  several 
comments  regarding  the  application  of 
the  rule  to  Nasdaq  securities.  Some 
commenters  believe  that  the  rule  should 
not  extend  to  all  Nasdaq  securities,  and 
that  some  measure  of  liquidity  should 
be  used  to  determine  which  Nasdaq 
securities  should  be  subject  to  the 
rule. ‘36  For  example,  one  commenter 
suggests  limiting  the  rule's  application 
to  the  top  250  Nasdaq  Nationid  Maricet 
securities  with  the  hipest  average  daily 
trading  volume  over  me  previous 
calendar  quarter. ‘3?  In  contrast,  another 
comments  favors  the  inclusion  of 
Nasdaq  SmallCap  securities  within  the 
definition  of  “covered  security.”  ‘3« 
Further,  at  least  one  commenter  suggests 
that  the  rule  apply  not  only  to  all 
Nasdaq  securities,  but  also  to  OTCBB 
securities. '3» 

As  noted  above,  the  Commission 
believes  that  the  Display  Rule  should 
apply  equally  to  excmange-traded  as 
w^  as  non-exchange-traded  securities. 
In  addition,  the  Commission  believes  it 
is  appropriate  to  include  all  Nasdaq 
secmities  within' the  definition  of 
“covered  security.”  The  Commission 
believes  that,  regardless  of  the  current 
trading  volume  of  a  particular  security, 
the  investors  in  any  security  can  benefit 
from  the  uniform  d^play  of  customer 
buying  and  selling  interest  if  all 
quotations  in  that  security  are  required 
to  be  firm.  As  noted  previously, ‘6“  data 
analyzed  by  the  Commission  ^ows  that 
limit  orders  are  used  frequently  for 
transactions  in  NYSE  securities  with 
ADTVs  under  $100,000.  On  average, 
63%  of  customer  orders  in  such 
securities  are  limit  orders.  Of  those  limit 
orders,  30%  narrowed  the  NYSE  quote 
and  32%  matched  the  quote.  This  data 
indicates  that  the  display  requirement 
may  lead  to  increased  customer  trading 
interest  in  seciuities  that  are  currently 
thinly  traded. ‘*‘ 

The  Commission  reiterates  that  limit 
order  display  is  not  solely  an  issue  of 
improved  transparency.  The  Display 
Rule  will  improve  the  handling  of 
customer  orders  across  all  markets  and 
increase  the  probability  that  a  customer 
limit  order  be  executed.  Therefore, 
the  Commission  believes  that  a  uniform 
limit  order  display  requirement  is 


e.g^  Baar  Steams  Lattu;  Lehman  Latter, 
Merrill  Letter;  NASD  Letter;  SIA  Letter. 

*”SIA  Letter. 

'»PSE  Letter. 

'^Ricker  Letter. 

'^oSee  supra  notes  50  and  52. 

As  stated  previously,  because  dealers  are  not 
required  to  register  as  OTC  mariwt  nsakers  in 
OTCBB  securities  and  are  not  required  to  enter  and 
maintain  continuous  firm  two-sided  quotations  in 
OTCBB  securities,  the  Commission  does  not  believe 
that  the  Display  Rula  should  be  extended  to  such 
securities  at  this  time. 
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closely  related  to  a  broker-dealer’s 
ability  to  obtain  best  execution  for  limit 
orders. 

The  Commission  recognizes,  however, 
that  the  rule  represents  a  significant 
change  for  the  OTC  market.  The 
Commission,  therefore,  has  determined  - 
to  provide  a  phase-in  period  for 
application  of  the  rule  to  customer  limit 
orders  in  Nasdaq  securities.'^  The 
Commission  believes  that  the  phase-in 
period  will  allow  the  Commission  to 
monitor  the  effects  of  the  rule  on  the 
most  liquid  Nasdaq  seciuities  first, 
while  ensuring  that  customer  limit 
orders  in  all  Nasdaq  securities  will 
receive  the  benefits  of  the  rule  within 
one  year  of  its  adoption.  This  schedule 
also  will  provide  OTC  market  makers 
with  time  to  adjust  their  systems  to 
comply  with  the  rule’s  requirements.'" 

Under  the  rule,  a  customer  limit  order 
includes  any  order  to  buy  or  sell  a 
covered  security  at  a  specified  price  not 
for  the  account  of  a  broker  or  dealer. 
Customer  limit  orders  transmitted  from 
one  broker-dealer  to  another  for 
execution  are  included  in  the  definition. 
Although  some  commenters  believe  that 
the  rule  should  be  extended  to  orders 
for  the  account  of  a  broker  or  dealer,  the 
Commission  does  not  believe  such 
extension  is  appropriate  at  this  time. 

The  Commission  adcnowledges  that  the 
display  of  all  limit  orders,  including 
those  of  a  broker  or  dealer,  would 
further  enhance  transparency.'" 
Requiring  the  display  of  broker-dealer 
limit  orders,  however,  would  be  a 
significant  extension  of  the  rule  that 
could  change  its  impact  on  market 
maker  participation  and  increase  its 
operational  burdens.  Therefore,  the 
Commission  believes  that  the  effects  of 
the  rule  should  be  observed,  and 
additional  comment  should  be  solicited, 
before  the  rule  is  expanded.'" 

b.  Size 

As  noted  above,  some  commenters 
expressed  concern  regarding  the 
requirement  that  specialists  and  OTC 
market  makers  display  the  full  size  of  a 
customer  limit  order.  These  commenters 
suggest  that  the  rule  only  require  the 


See  description  of  the  phase-in  at  section 
nLA.S.d.,  infta. 

'**  See,  e.g.,  Amax  Letter. 

■‘^The  Commission  also  is  sensitive  to  the  &ct 
that  providing  suitable  opportunities  for  broker- 
dealers,  including  options  market  makers,  to  lay  off 
risk  is  an  important  component  of  overall  market 
liquidity  and  efiiciency.  See  Manning  n,  supra  note 
24. 

The  Commission  notes  that  other  actions 
recently  taken  by  the  Commission  address  certain 
anti-competitive  behavior  in  the  Nasdaq  market  that 
heretofore  may  have  negatively  impacted  the  ability 
of  some  broker-dealers,  including  options  market 
makers,  to  efficiently  perform  their  market  making 
function.  See  21(a]  Report,  supra  note  28. 


display  of  representative  size.'"  They 
argue  that  the  use  of  representative  size 
would  preserve  the  ability  of  a  speciaUst 
or  OTC  market  maker  to  exercise  some 
discretion  in  determining  the  best 
execution  of  the  order. 

Other  commenters,  however,  believe 
that  the  full  size  of  a  customer  limit 
order  should  be  required  to  be 
displayed.'"  Such  commenters  argue 
that  the  display  of  full  size  is  an 
important  element  in  the  Commission’s 
effort  to  improve  transparency  and, 
th^fore,  no  dealer  discretion  should  be 
permitted  unless  a  customer  expressly 
requests  that  its  order  not  be  display^, 
or  expressly  grants  discretion,  pursuant 
to  the  Display  Rule.'" 

The  Commission  continues  to  believe 
that  the  display  of  full  size  is  important 
to  improved  transparency.  The  display 
of  full  size  will  provide  ^e  most 
accurate  picture  of  the  depth  of  the 
market  at  a  particular  price.''^  The 
Commission  believes  that  size,  as  well 
as  price,  is  a  factor  in  attracting  order 
flow  and  that  the  display  of  full  size 
increases  the  likelihood  that  a  limit 
order  will  be  executed.  The 
Commission,  however,  understands  that 
there  may  be  instances  where  a 
customer  would  not  want  its  order 
displayed,  or  does  not  want  the  full  size 
of  its  order  displayed.  The  Display  Rule, 
therefore,  still  contains  an  exception  for 
a  customer  that  decides  to  rely  on  the 


See,  e.g.,  BSE  Letter;  CSE  Letter;  Madoff  Letter; 
NASD  Letter;  NYSE  Letter;  PSE  Letter,  SLA  Letter; 
Specialists  Assoc.  Letter;  see  also  LJR  Letter 
(questioning  whether  the  display  of  size,  at  least 
with  respect  to  institutional  orders,  would  be 
consistent  with  best  execution  obligations). 

See,  e.g..  Madoff  Letter;  NASD  Letter;  NYSE 
Letter;  SIA  Letter;  Specialists  Assoc.  Letter. 

><■  See,  e.g.,  Amex  Letter;  CHX  Letter;  D.E.  Shaw 
Letter. 

See,  e.g.,  Amex  Letter;  CHX  Letter;  D.E.  Shaw 
Letter,  ICI  Letter. 

■''o  A  few  conunenters  believe  that  all  customer 
limit  orders  should  be  displayed,  including  the  size 
of  those  orders  that  equal  the  specialist's  or  OTC 
market  maker’s  bid  or  offer,  but  are  not  equal  to  the 
NBBO.  See,  e.g.,  CHX  Letter,  Letter  horn  Edward  J. 
Jobnsen,  Vice  President  and  Counsel,  Morgan 
Stanley  ft  Co.,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dated  January  16, 1996  (“Morgan  Stanley  I-etter’’); 
Peake  Letter;  Weaver  Letter,  llie  Commission 
believes,  however,  that  the  burden  associated  with 
the  commenters’  suggestion  would  outweigh  the 
corresponding  benefft  to  market  transparency.  Of 
course,  the  rule  represents  a  floor,  rather  than  a 
ceiling.  An  exchaiige,  association,  or  broker-dealer 
may  determine  to  adopt  more  stringent  display 
requir«nents.  Requiring  display  of  size  when  the 
lir^t  order  is  away  from  the  NBBO  and  equals  the 
market  maker’s  or  specialist’s  quote  would  provide 
some  additional  market  information  but  also  would 
require  market  makers  not  quoting  at  the  NBBO  to 
change  their  quote  size  on  an  ongoing  basis. 
Although  some  market  makers  or  specialists  may 
choose  to  do  so  to  be  prepared  if  their  quotation 
becomes  the  NBBO,  on  tl^  whole  the  Commission 
believes  the  increased  transparency  that  would 
result  horn  this  updating  would  not  outweigh  the 
burdens  imposed  by  a  display  requirement. 


discretion  of  a  broker-dealer  rather  than 
to  take  advantage  of  the  display 
requirement  for  its  limit  order.''^'  The 
Display  Rtde  also  permits  a  customer  to 
state  explicitly  what  portion,  if  any,  the 
customer  wants  displayed.''^ 
Furthermore,  the  Display  Rtile  contains 
other  exceptions  to  the  display 
requirement  that  will  ease  any  potential 
operaticmal  burdens  associate  with  the 
dirolay  of  full  size.''^ 

The  following  example  illustrates  the 
application  of  ^e  Display  Rule  where  a 
customer  limit  order  improves  the  price 
of  a  specialist’s  or  market  maker’s  quote. 
Asstune  that  a  maricet  maker  covert  by 
the  rule  is  quoting  10-101^ 

(2,000x2,000)  when  it  receives  a 
customer  limit  order  in  a  covered 
security  to  buy  4,000  shares  at  IOV4. 
Under  the  rule,  the  maricet  maker  must 
change  the  price  and  size  associated 
with  its  quote  to  IOV4-IOV2 
(4,000x2,000).  If  this  new  quote 
represents  the  NBBO,  the  ^splay  Rule 
would  require  the  market  mak»r  to 
increase  the  size  associated  with  the 
quote  upon  the  receipt  of  additional 
customer  limit  orders.  For  example,  if 
the  market  maker  subsequently  accepts 
another  customer  limit  order  to  buy 
4,000  shares  at  IOV4,  the  market  maker 
must  change  its  quote  to  10V4-10'A 
(8,000x2,000). 

The  rule  as  adopted  contains  a  de 
minimis  standard  applicable  in 
situations  where  a  customer  limit  order 
equals  a  specialist’s  or  market  maker’s 
displayed  price  and  that  price  is  equal 
to  the  NBBO.  One  commenter  states  that 
the  use  of  representative  size  would 
eliminate  the  Commission’s  need  to  rely 
on  a  de  minimis  standard. Another 
commenter  believes  that  the  rationale 
vmderlying  the  de  minimis  standard 
demonstrates  that  the  display  of  size 
does  not  benefit  public  customers. 

Some  commenters  also  believe  that  the 
de  minimis  standard  should  be  clarified 
or  even  eliminated.''^* 

The  Conunission  proposed  the  de 
minimis  standtud  to  strike  a  balance 


Section  240.ilAcl-4(cK2). 

'w/d. 

As  noted  above,  a  specialist  or  OTC  market 
maker  has  the  ability  to  execute  a  customer  limit 
order  upon  receipt;  transmit  the  mder  to  another 
exchange  member  or  OTC  market  maker  that  will 
display  the  limit  order  in  accordance  with  the  rule; 
or  transmit  the  order  to  an  exchange  or  association 
sponsored  system  pursuant  to  the  rule. 

Additionally,  a  specialist  or  OTC  market  maker  may 
transmit  an  order  to  an  ECN  that  provides  for  public 
display  of  limit  orders  and  provides  access  to  these 
orders.  Moreover,  the  rule  contains  an  exception  to 
the  display  requirement  for  certain  orders  of  de 
minimis  size. 

'’<CSE  Letter. 

179  Dean  Witter  Letter. 

■79  See,  e.g.,  Amex  Letter;  CHX  Letter;  Schwab 
Letter. 
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between  the  braefits  of  increased 
transparency  and  operaticmal  burdens 
that  might  arise  under  the  display 
requirement  in  displaying  limit  orders 
irrespective  of  size.  The  de  minimis 
standard  was  intended  to  reduce  the 
burdens  of  displaying  the  smallest  of 
limit  orders  where  the  frequent 
updating  of  the  quote  for  smaller  orders 
would  not  result  in  significant 
improvements  in  quotation  size.  The 
Canunisskm  believes  that  the  size  of  a 
customer  limit  order  should  be 
considered  de'minimis  if  it  is  less  than 
or  equal  to  10%  of  the  displayed  size 
associated  vrith  a  specialist’s  or  OTC 
mariwt  maker’s  bid  or  offer. 

The  Commission  believes  that  this  de 
minimis  standard  will  ease  potential 
operational  burdens  associated  with  the 
display  of  additional  size  in  a 
specialist’s  or  OTC  maricet  maker’s 
Quote.  The  following  example  illustrates 
^  application  of  the  de  minimis 
standaM. 

Assiune  a  maricet  maker’s  quote  is  10- 
lOV^  (1,000x1,000),  and  the  NBBO  is 
10-10y4  when  the  market  maker 
receives  a  customer  limit  order  to  buy 
2,000  shares  at  10.  Under  the  rule,  the 
market  maker  is  obligated  to  change  the 
size  of  its  quote  immediately  to  lO-lO'/i 
(3,000xl,000).>^  In  this  case,  the  2,000 
share  order  size  is  more  than  de  minimis 
in  relation  to  the  size  associated  vrith 
the  market  maker’s  quote.  If  the  limit 
order  was  for  100  shares,  however,  the 
market  makw  would  not  be  required  to 
change  its  quotation  size  because  the 
order  is  de  minimis  in  relation  to  its 
quote. Alternatively,  the  market 


Any  SRO  may  Mt  more  etringent  display 
requiieinentf  tlnough  its  awn  ru)^ 

If  the  original  1.000  shares  displayed 
rapresents  the  market  maker’s  proprietary  quote 
and,  ooiuistent  urlth  Rule  llAcl-1,  the  maricet 
maker  no  longer  wishes  to  trade  tor  its  own  account 
at  10.  the  maricet  maker  nuy  quote  at  10-10\^ 
(2,000)0,000). 

■’’’The  Commission  stresses  that  all  other  orders 
previously  considered  de  minimis  and  not 
displayed  must  be  added  to  the  order  under 
consirieration  for  purposes  of  the  de  minimis 
calculation.  Therefore,  in  the  caae  of  a  100  share 
limit  order  to  buy  at  10.  where  the,  market  maker 
had  a  previous  100  share  limit  order  to  buy  at  10 
that  was  not  displayed  pursuant  to  the  de  minimis 
standard,  both  ordm  must  be  considered  together 
Cw  purposes  of  making  the  de  minimis  calculation. 
Because  200  shares  is  more  than  10%  of  the 
displayed  size  of  1,000,  the  maikri  maker  must 
include  the  200  shares  in  its  quote. 

The  Omunisoion  notes  that  if  an  OTC  market 
maker  chooses  not  to  display  a  de  minimis  limit 
order,  the  NASTs  iuterprelation  regarding  limit 
(wders  would  prohibit  the  market  maker  from  * 
trading  ahead  of  the  limit  order.  See  Manning  1 A 
n.  supra  note  24.  In  addition,  the  NASD  has 
indicated  that  market  makers  must  establish  and 
consistently  follow  policies  regarding  the  {uiority  in 
which  limit  orders  received  customers,  which 
would  include  de  minimis  orders,  will  be  executed. 
See  Special  NASD  Notice  to  Members  95-43  (June 
5, 1005). 


maker  could  voluntarily  display  the 
additional  100  shares. 

c.  Exceptions 

The  rule  requires  the  “immediate” 
display  of  certain  customer  limit  orders. 
To  satisfy  this  requirement,  a  specialist 
or  OTC  market  maker  must  display  the 
limit  order  immediately  upon  receipt 
unless  there  exists  an  applicable 
exception  to  the  display  requirement. 
Some  commenters  have  aslf^  for 
clarification  of  the  “immediate”  display 
requirement.'*)  'Die  Commission  is 
mindful  that  some  measure  of  time  is 
needed  for  specialists  or  market  makers 
to  display  liioit  orders  in  the  ^ote. 
Assuming  that  a  specialist  or  OTC 
maricet  mdker  does  not  rely  on  one  of 
the  exceptions  to  the  Display  Rule, 
however,  such  specialist  or  OTC  maricet 
maker  must  dirolay  the  order  as  soon  as 
is  practicable  after  receipt  which,  under 
normal  maricet  conditions,  would 
require  display  no  later  than  30  seconds 
aflOT  receipt'*' 

There  are  seven  exceptians  to  the 
general  requirements  of  the  rule.  The 
first  exception  applies  to  any  customer 
limit  order  that  is  executed  upon  receipt 
of  the  order.'*^  If  the  order  is  executed 
upon  receipt  then  no  duty  arises  \mder 
tl^rule. 

The  second  exception  applies  to  any 
limit  order  that  is  placed  hy  a  custcaner 
who  expressly  requests  that  the  order 
not  be  displayed.'**  This  request  may 
take  place  on  an  order  by  wder  basis,  or 
may  be  agreed  to  prospectively.  Most 
commentOTS  that  addressed  the  issue 
were  in  favor  of  the  exception.'*^  The 
Commission  included  this  exception 
because  there  could  be  instances  in 
which  a  customer  prefers  to  excdude  its 
order  from  public  display.  For  example, 
a  customer  with  a  lar^  limit  order 
could  wish  to  let  its  broker  work  the 
order  rather  than  display  the  entire 
order.  This  exception  gives  the  customer 
the  right  to  decide  if  the  order  should 
be  displayed  in  its  entirety,  in  part.  Or 
not  at  all.'**  The  Ckrmmission  notes  that 


'*<*Sae,  e.g.,  Amex  Lzttw;  D.E.  Shaw  Letter,  NYSE 
Letter;  PSE  Letter. 

The  Ccnomiasion  etreeaea  that  specialists  and 
OTC  market  makers  still  are  imder  an  obligation  to 
protect  the  customer  limit  order  even  during  the 
time  the  limit  order  is  not  displayed.  See,  s.g.. 
Manning  Ian.  supra  note  24  (prohibiting  trading 
ahead  of  custmner  limit  orders).  It  should  also  be 
noted  that  this  standard  would  supersede  SRO  rules 
that  are  less  stringent  with  regard  to  the  time  in 
which  limit  orders  are  to  be  displayed.  Those  rules 
that  impose  more  stringent  standards  may  continue 
to  apply. 

■n  Section  240.11Acl-4(cXl). 

<■>  Section  240.1 lAcl-4(cX2). 

>**But  see,  e.g.,  Madoff  Letter,  Morgan  Stanley 
Letter. 

Any  portion  of  a  customer  limit  order  that  is 
not  displayed  pursuant  to  this  a)cception  shall  not 


under  this  exception,  a  customer  may 
leave  the  decision  to  display  an  order  to 
the  discretion  of  a  broker-dealer. 
Therefore,  rather  than  instructing  a 
brokeTKlealer  not  to  display  an  order,  a 
customer,  consistent  with  this 
exception,  may  instruct  the  broker- 
dealer  to  use  its  discretion  in 
determining  whether  to  display  the 
order.  Although  allowing  some  orders  to 
not  be  displayed  or  to  be  displayed 
partially  in  the  system  reduces 
transparency,  the  Commission  believes 
this  exception  is  appropriate  to  give 
investors  flexibility  in  deciding  how 
their  orders  should  be  handled. 

The  exception  to  the  rule  requires  a 
customer  to  expressly  request  Aat  an 
order  not  be  display^.'**  A  customer 
request  that  an  order  be  placed  in  a 
pa^cular  non-public  trading  system 
would  not,  by  itself,  be  deemed  to  be  a 
non-display  request  The  (Commission 
expects  that  most  retail  customers  will 
want  their  limit  orders  displayed 
pursuant  to  the  rule.  Thus,  the 
(Commission  has  written  the  rule  to 
require  specialists  and  (DTC  market 
m^ers  to  assume  that  retail  customers 
wish  to  have  their  orders  displayed 
unless  the  customer  specifically 
revests  that  the  order  not  be  (Usplayed. 

'The  exception  also  permits  any 
customer  to  negotiate  with  its  broker- 
dealer  an  individual  agreement 
regarding  the  display  of  its  limit  orders 
either  on  an  order-by-order  basis  or 
prospectively.  Stimdardized  disclaimers 
or  contractual  language  in  broker-dealer 
new  account  agreements,  however, 
would  not  be  deemed  to  be  an 
individual  request  by  a  customer  that  its 
order  or  orders  not  1m  displayed. 

The  third  exception  applies  to  odd-lot 
orders.'*)  The  rule  does  not  require  the 
display  of  an  order  for  less  than  a  imit 
of  tracUng  as  established  by  the  rules  of 
the  exchwge  or  association.  In  the  event 
that  a  round-lot  limit  order  represented 
in  the  quote  is  partially  filled  and,  as  a 
result,  the  remainder  of  the  order  would 
then  be  deemed  an  odd-lot  order,  the 
remainder  of  the  order  may  be  treated  as 
an  odd-lot  for  piuposes  of  this 
exception.  For  example,  assxune  a 


be  included  in  the  calculation  for  deteimining 
whether  any  other  limit  order  ia  de  minimis.  See 
supra  note  170. 

■■‘At  least  one  commenter  believes  that 
documentation  of  such  customer  requests  should  he 
required.  CHX  Letter.  Although  the  Commission 
does  not  believe  it  necessary  to  mandate  a 
particular  method  of  record  keeping,  the 
Commission  e)q>ects  the  compliance  departments  of 
individual  firms  to  discharge  their  mponsibilitiss 
in  such  a  manner  as  to  allow  adequate  supervision 
of  compliance  with  the  customer’s  request  not  to 
display  or  to  display  pursuant  to  discretionary 
authority  provided  by  the  customer. 

■■^Section  240.11Acl-4(cX3). 
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market  maker  is  quoting  at  the  N6BO 
(10V4-10%  (200x1000))  and  is 
representing  a  200  share  customer  limit 
order  to  buy  when  a  market  order  to  sell 
150  shares  is  received.  Upon  execution 
of  150  shares  of  the  200  snare  customer 
limit  order,  the  market  maker  is  not 
required  to  display  the  remaining  50 
shares  of  the  o^er  at  lOVi.*** 

The  fourth  exception  applies  to  block 
size  orders. Orders  of  at  least  10,000 
shares  or  for  a  quantity  of  stock  having 
a  market  value  of  at  least  $200,000  ne^ 
not  be  displayed  in  accordance  with  the 
rule,  unless  the  customer  so  requests.*®® 
The  Commission  recognizes  that  the 
display  of  block  size  orders  would  add 
to  market  transparency.  In  practice, 
however,  the  handling  of  block  size 
orders  differs  from  other  orders.  For 
example,  in  the  OTC  market,  market 
makers  often  negotiate  terms  and 
conditions  with  respect  to  the  handling 
of  block  size  orders,  and  display  of 
block  size  orders  may  impact  market 
maker  quotations  in  a  seciirity  more 
than  would  smaller  limit  orders.*®* 
Further,  one  of  the  major  objectives  in 
proposing  the  Display  Rule  was  to 
improve  the  handling  and  execution 
opportunities  afforded  to  customers  that 
lac^  the  power  to  negotiate  better  terms. 
Because  most  investors  that  trade  in 
block  size  have  such  power,  the 
Commission  has  chosen  not  to  mandate 
the  display  of  block  size  orders,  miless 
the  customer  so  requests.  *®2  The 
Commission  is  satisfied  that  the  current 
definition  strikes  an  appropriate 
regulatory  balance  by  requiring  a 
presumption  in  favor  of  ^splay  for 
those  orders  requiriqg  enhanc^ 


■**The  market  maker  still  will  have  best 
execution  obligations  with  respect  to  the  remaining 
odd-lot  portion  of  the  customer  limit  order. 

■••Section  240.11Acl-4(c)(4). 

'••This  block  definition  is  consistent  with  the 
current  definition  used  in  NYSE  Rule  127.10.  Some 
commenters,  however,  suggest  that  the  parameters 
for  such  orders  be  increased  or  made  flexible 
depending  on  the  liquidity  of  a  particular  security. 
See,  e.g.,  D.E.  Shaw  Letter;  PSE  Letter;  Schwab 
Letter.  Still  others  believe  that  there  should  be  no 
exception  for  orders  of  block  size.  Instead,  these 
commenters  want  such  orders  to  be  included  within 
the  scope  of  the  rule  so  as  to  add  to  market 
transparency.  See,  e.g.,  Amex  Letter,  ICI  Letter, 
Lehn^  Letter,  Peake  Letter;  Ricker  Letter.  One 
commenter  suggests  the  use  of  a  “block  indicator” 
to  give  a  specialist  or  OTC  market  maker  the  option 
of  displaying  the  full  size  of  the  order  or  using  the 
indicator  to  identify  the  quote  as  representing  a 
block  size  order.  Lehman  Letter. 

'•'  See,  e.g..  Maiming  n,  supra  note  24. 

'•2  Customers  placing  block  orders,  however,  may 
request  that  the  order  be  displayed  in  accordance 
with  the  requirements  of  the  rule;  a  specialist  or 
OTC  market  maker  that  accepts  the  order  will  be 
obligated  to  honor  such  a  request  Section 
240.11Acl-4(c)(4).  The  Commission  expects  that 
adequate  procedures  will  be  developed  to  ensure 
compliance  with  a  customer  request  See  supra  note 
186. 


protection,  while  not  extending  the 
presumption  to  those  orders  less  likely 
to  need  such  protection.  Of  course,  the 
Commission  may  reevaluate  its 
treatment  of  blo^  size  orders  at  a  later 
date. 

As  proposed,  the  fifth  exception 
would  have  applied  to  a  limit  order  that 
is  delivered  immediately  to  an  exchange 
or  association  sponsored  system  that 
displays  limit  orders  and  complies  with 
the  requirements  of  the  rule  with 
respect  to  that  order.  *®3  This  exception 
did  not  relieve  a  specialist  or  OTC 
market  maker  from  its  display  obligation 
for  orders  it  received  through  exchange 
or  association  facilities,  unless  the 
facility  itself  displayed  the  order.  *®^ 

In  the  Proposing  Release,  the 
Commission  requested  comment  on 
whether  to  extend  this  exception  from 
display  to  instances  where  customer 
limit  orders  are  sent  to  ECNs  or  PTSs  by 
a  specialist  or  OTC  market  maker.  *®3  As 
discussed  below  in  connection  with  the 
amendments  to  the  Quote  Rule,  the 
Commission  is  amending  the  Quote 
Rule  to  require  specialists  and  OTC 
market  msikers  to  include  priced  orders 
they  enter  into  ECNs  in  the  bids  and 
offers  they  commimicate  to  their 
exchange  or  association  for  reflection  in 
their  published  quotations,  when  such 
orders  improve  their  published 
quotations.*®*  In  recognition  of  the 
concerns  raised  by  commenters,  the 
Commission  also  has  included  an 
alternative  to  the  amendment  designed 
to  preserve  the  anonymity  of  specialists 
and  OTC  market  makers  that  is 


'••Section  240.1lAcl-4(c)(5).  A  facility  would 
not  be  deemed  to  comply  with  the  requirements  of 
the  Display  Rule  if  the  highest  priced  buy  orders 
and  lowest  priced  sell  orders  entered  by  a  specialist 
or  OTC  market  maker  in  the  facility  for  a  pwrticular 
security  were  not  included  in  calculating  the  best 
bid  and  offer  for  the  market  and  incorporated  in  the 
consolidated  quote. 

'••One  commenter  argues  .hat  the  exception 
permits  specialists  and  OTC  market  makers  to 
become  “fair  weather  dealers,”  efiectively  allowing 
them  to  selectively  mthdraw  from  the  naticmal 
market  system,  which  creates  a  misleading  picture 
of  liquidity.  Madoff  Letter.  The  Commission 
believes,  however,  that  the  exception  provides  a 
specialist  or  OTC  market  maker  urith  an  appropriate 
amount  of  discretion  in  handling  a  customer  limit 
order  while  ensuring  that  orders  at  the  best  price 
are  displayed  to  the  marketplace. 

'••  See,  e.g..  Letter  from  James  Lynch,  General 
Counsel,  ITG,  Inc.,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated,  January  15, 1996  (“POSIT  Letter”)  (nut 
supporting  the  extension  of  the  exception);  PSE 
Letter  (extension  of  exception  should  be  contingent 
on  access  provided  by  ECNs);  Whitcomb  Letter 
(doubtful  that  exception  could  be  extended  in 
today’s  environment);  see  also  Madoff  Letter 
(market  makers  and  specialists  should  be  able  to 
represent  a  portion  of  the  size  of  a  customer  limit 
order  in  other  markets  or  ECNs,  but  the  best  price 
and  some  size  should  be  reflected  in  their  quote). 

'••See  §  240.11Acl-l(c)(5)(i)(A);  see  also 
Amendments  to  the  Quote  Rule  discussion  at 
section  III.B.2.c.ii.,  infra. 


currently  provided  by  certain  ECNs, 
while  still  publicizing  in  the  public 
quotation  stream  better  prices  entered 
into  ECNs.  The  ECN  display  alternative 
in  the  Quote  Rule  is  available  only  if  the 
ECN  provides  for  public  dissemination 
of  the  price  and  full  size  of  the  orders 
entered  by  specialists  and  OTC  market 
makers  to  an  exchange  or  association 
and  provides  access  to  other  broker- 
dealers  to  trade  at  those  prices  which  is 
equivalent  to  that  provided  in  the 
market  where  the  prices  are 
disseminated.*®^ 

The  Commission  believes  that  ECNs 
that  provide  their  best  specialist  and 
market  maker  prices  to  ^e  public 
quotation  system  and  provide  ready 
access  to  their  prices  can  provide  an  ' 
effective  means  for  specialists  and  OTC 
market  makers  to  ensure  that  ciistomer 
limit  orders  are  handled  in  a  manner 
consistoit  with  the  Display  Rule.  In 
view  of  the  ECN  display  alternative  in 
the  Quote  Rule,  the  Commission 
believes  it  is  appropriate  to  extend  the 
exception  in  the  Display  Rule  to  orders 
entered  into  ECNs  that  comply  with  the 
Quote  Rule  alternative.*®*  Accordingly, 
a  specialist  or  OTC  market  maker  that 
delivers  a  customer  limit  order  to  an 
ECN  will  be  deemed  to  have  satisfied  its 
display  obligation  with  regard  to  that 
order  if  the  ECN  complies  with  the 
requirements  of  the  new  alternative  in 
the  Quote  Rule.*®®  The  proposed 
exception  for  limit  orders  entered  into 
exchange  or  association  sponsored 
sy^ems  contemplated  that  such  orders 
would  be  transparent  and  accessible. 
Therefore,  expanding  the  exception  to 
include  the  use  of  E^s  that  provide  for 
the  requisite  transparency  and 
accessibility  is  consistent  with  the  rule 
as  proposed. 

The  Commission  notes  that  this 
exception  to  the  Display  Rule  maintains 
the  bimefits,  including  increased 
transparency,  provided  to  customer 
limit  orders  under  the  rule.  The 


'••As  discussed,  the  Commission  expects  the 
SROs-to  work  expeditiously  with  ECNs  that  wish 
to  avail  themselves  of  this  alternative,  and  is 
prepared  to  act  if  necessary  to  ensure  the 
effectiveness  of  the  ECN  display  alternative,  prior 
to  the  effective  date  of  the  Quote  Rule  amendments. 
See  Introduction  and  Summary,  supra;  see  also 
§  240.11Acl-l(c)(5)(ii);  Amendments  to  the  Quote 
Rule  discussion  at  section  IILB.2.ciiL,  infra. 

'•■  See  Amendments  to  the  Quote  Rule  discussion 
at  section  III.B.2.c.i.,  infra,  for  a  description  of  the 
ECN  definition;  see  also  $  240.11Acl-l(a)(8); 

S  240.1 lAcl>4(a)(8). 

'••Section  240.1 lAcl-4(c)(5).  See  also. 
Amendments  to  the  Quote  Rule  discussion  on 
accessibility  at  section  IILB.2.c.iii.,  infra. 
Additionally,  a  specialist  or  OTC  market  maker  may 
be  relieved  of  its  display  obligation  if  it  delivers  the 
customer  limit  order  to  an  exchange  or  association 
sponsored  system  that  complies  with  the  new 
alternative  in  the  Quote  Rule.  Section  240.11Acl- 
4(cK5). 
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exception  ensures  that  customer  limit 
orders  will  have  equivalent  public 
disclosure  whether  they  are  sent  to  an 
ECN  that  complies  with  the  alternative 
or  displayed  directly  in  a  specialist’s  or 
OTC  market  maker’s  quote.“® 

'The  sixth  exception  applies  to  a  limit 
order  that  is  delivered  to  another 
exchange  member  or  OTC  market  maker 
that  complies  with  the  display 
requirements  of  the  rule  with  respect  to 
that  order.^>  For  example,  a  market 
maker  that  receives  a  limit  order  subject 
to  the  display  requirement  under  the 
rule  may  immediately  send  the  order  to 
another  market  maker  in  the  security  if 
the  other  market  maker  will  display  the 
order  in  accordance  with  this  rule.^ 

The  seventh  exception  applies  to  “all- 
or*none  limit  orders.”  An  ”dl-or-none 
limit  order”  is  an  order  accompanied  by 
the  customer’s  instruction  that  the  order 
is  to  be  executed  in  its  entirety  or  not 
at  all.^  Although  this  exception  was 
not  included  in  the  proposed  rule,  the 
Commission  believes  that  exempting  all- 
or-none  limit  orders  is  necessary  to 
avoid  operational  difficulties  regarding 
partial  executions  at  the  public  quote.^ . 
In  this  regard,  all-or-none  limit  orders 
typically  are  not  displayed  in  the 
exchange  markets  today.^  The 
Commissicm  believes,  ffierefore,  that 
this  exception  is  consistent  with  the 
goals  and  objectives  of  the  Display  Rule. 

Finally,  a  new  provision  has  been 
included  that  enables  the  Commission 
to  exempt,  conditionally  or 
imconditionally,  any  transactions  that  it 
may  determine  are  not  encompassed 
within  the  purposes  of  the  Display  Rule. 
The  Commission  believes  that  this 
exemptive  authority  provides  flexibility 
in  applying  the  Display  Rule.^ 

d.  Effective  Date  and  Phase-In 
The  Display  Rule  will  become 
effective  on  January  10, 1997.  As  of  this 

^  An  OTC  market  maker  or  ^Mcialist  chooaing 
to  enter  customer  limit  ordos  few  display  through 
an  ECN  must  still  evaluate  whether  the  customer 
ordw  is  likely  to  obtain  best  execution  through 
display  in  that  ECN.  See  section  IILC2.,  infra. 

»•  Section  240.11Acl-4(cM6). 
xoOne  commenter  believes  that  the  rule  should 
require  a  specialist  or  OTC  market  mak«r  to  obtain 
assurances  that  a  customer’s  limit  order  will  be 
displayed  in  accordance  with  the  rule  before  such 
an  ordOT  is  sent  M)T  Letter.  But  seePSE  Letter, 
Salomon  Letter.  As  noted  earliw,  the  Commission 
believes  that  it  is  best  left  to  a  firm’s  compliance 
department  to  decide  on  the  necessary  assurances 
that  the  order  erill  be  displayed  in  conformance 
with  the  rule. 

»»See,  e.g..  NYSE  Rule  13. 

***For  example,  if  an  all  or  none  order  to  buy 
1,000  shares  at  lOVs  were  displayed  in  the  quote 
and  represented  the  NBBO,  a  subsequent  maritet 
order  to  sell  500  shares  could  not  be  matched 
against  the  all  or  none  order. 

See.  e.g..  NYSE  Rule  13. 
xx  Section  240.1 lAcl-4(d). 


date,  the  Display  Rule  will  apply  to 
exchange-traded  securffies.  Moceover, 
this  date  will  marie  the  beginning  of  the 
first  phase-in  for  Nasdaq  securities.  As 
of  this  date,  the  Display  Rule  will  apply 
to  the  1,000  Nasdaq  securities  with  the 
highest  average  daily  trading  volume  in 
the  previous  quarter. 

The  second  phase-in  date  will  be  on 
March  28, 1997.  From  this  date  forward, 
the  Display  Rule  will  apply  to  the  next 
1,500  Nas^q  securities  with  the  highest 
average  daily  trading  volume  over  the 
previous  quarter.*” 

The  third  phase-in  date  will  be  on 
June  30, 1997.  From  this  date  forward, 
the  Display  Rule  will  apply  to  the  next 
2,000  Nas^q  securities  with  the  highest 
average  daily  trading  voliune  over  the 
previous  quarter. 

The  final  phase-in  date  will  be  on 
August  28, 1997.  From  this  date 
forward,  the  Display  Rule  will  apply  to 
all  remaining  Nasdaq  securities. 

Although  the  Commission  believes 
that  the  ENsplay  Rule  should  apply 
equally  to  exchange-traded  and  non- 
exchange-taraded  securities,  the 
Commission  understands  that  the 
Display  Rule  will  more  significantly 
impact  current  order  handling 
procediuos  for  Nasdaq  securities  in  light 
of  existing  practices  in  that  maricet.  The 
phase-in  period  will  allow  the 
Commission  to  monitor  the  effects  of  the 
Display  Rule  on  successive  groups  of 
Nasdaq  securities  while  ensuring  that 
all  covered  securities  receive  the 
benefits  of  the  display  requirement 
within  one  year  of  the  Display  Rule’s 
adoption. 

B.  Amendments  to  the  Quote  Rule 
1.  Backgroimd 

Public  quotation  reporting  for  equity 
seevuities  is  governed  by  the 
Commission’s  Quote  Rille,*>*  as  well  as 
by  exchange  and  NASD  rules.  These 
rules  require  registered  exchanges  and 
securities  associations  to  file  quotation 
reporting  plans  with  the  Commission 
that  provide  for  the  collection  and 
transmission  of  quotation  information 
on  a  real-time  basis  for  securities 

^  Any  Mcurity  already  covered  by  the  rule  will 
not  be  included  aa  part  of  the  calculation  of  the 
securities  to  be  included  in  any  subsequent  group. 
Thmfore,  if  a  security  is  included  as  one  of  the 
1,000  securities  in  the  first  group,  such  security  will 
not  be  counted  as  one  of  the  next  1,500  seexirities 
in  the  second  group  (even  if  such  security’s  average 
daily  trading  volume  over  tlw  previous  calendar 
quarter  would  otherwise  place  it  in  the  second 
group). 

^  17  CFR  240.11Acl-l.  See  also  Securities 
Exchange  Act  Release  No.  14415  (January  26, 1978), 
43  FR  4342  (February  1, 1078)  (“Quote  Rule 
Adopting  Release”). 


coveted  by  Uie  Quote  Rule.*”  Market 
makers  and  excl^ge  specialists 
communicate  their  quotes  to  the  NASD 
or  to  an  exchange  pursuant  to  these 
plans  and  the  NASD  and  exchanges  in 
turn  make  this  information  available  to 
vendors  for  dissemination  to  the 
public.^*® 

The  Quote  Rule  requires  the 
collection  and  public  dissemination  of 
the  best  bid,  best  offer,  and  size  for  each 
market  quoting  any  security  covered  by 
the  Quote  Rule,  as  well  as  the 
consolidation  of  those  markets’ 
quotations  and  public  dissemination  of 
the  national  “consolidated”  best  bid  and 
offer  (“NBBO”).***  These  quotations 
must  be  firm,  and  a  market  maker  or 
specialist  generally  is  obligated  to 
execute  an  order  at  a  price  at  least  as 
favorable  as  its  published  bid  or  offer  up 
to  the  size  of  its  published  bid  or 
offer.***  Broker-dealers  covered  by  the 
Quote  Rule,  including  dealers  trading 
listed  securities  in  the  OTC  market  (i.e., 
third  market  makers),  must  supply 
quotations  to  their  e^mhange  or 
association  for  dissemination  to 
quotation  vendors. 

The  1975  Amendments  identified  the 
need  for  a  prompt,  accurate  and  reliable 

»»Rule  ltAcl-l(bKl).  17  CFR  240.11Acl-l(b)(l) 
(dissemination  lequiraments  for  exchanges  and 
associations). 

*'®Rule  llAcl-2, 17  CFR  240.11Acl-2  ("Vendor 
Display  Rule”)  requires  vendors  of  market 
information  to  display  quotation  information  in  a 
non-discriminatory  manner. 

f'Rule  llAcl-l(bXl).  17  CFR  240.11Acl- 
1(b)(1).  Pursuant  to  the  Quote  Rule  and  the  Joint 
Consolidated  Quotation  Plan  ("CQS  Plan”),  the 
inside  quotations  collected  and  calculated  by  the 
exchanges  and  Nasdaq  for  exchange-listed 
securities  are  consolidated  and  disseminated  to 
vendors  by  SIAC,  the  exclusive  processor  for 
consolidated  quotations  in  listed  securities. 
Similarly,  Nasdaq  is  the  exclusive  processor  for 
quotations  in  Nasdaq  National  Market  (“Nasdaq 
NMS”)  securities.  Nasdaq  collects  and  consolidates 
inside  quotations  furnished  by  OTC  market  makers 
and  by  exchanges  pursuant  to  a  Joint  Self- 
Regulatory  Organization  Plan  that  provides  for 
exdiange  tracUng  of  Nasdaq  securities.  Nasdaq  then 
disseminates  to  vendors  the  inside  bid  and  otfor  in 
Nasdaq  NMS  securities,  and  disseminates  to  various 
subscribers  more  specific  information  concerning 
the  individual  market  maker  and  exchange  quotes 
in  each  Nasdaq  security.  The  tenns  “consolidated 
quote”  and  “publicly  available  quotation,”  when 
used  with  respect  to  information  disseminated  by 
exchanges  and  Nasdaq  via  their  exclusive 
process(»s,  refer  to  the  quotes  that  SIAC  or  Nasdaq 
furnishes  to  vendors  for  dissemination  to  the 
public.  The  terms  “public  quote"  or  “publicly 
available  quote,”  when  used  with  respect  to  a 
specialist  or  market  maker,  refer  to  the  bid  and  oHw 
that  the  specialist  m  market  maker  has  furnished  to 
its  exchange  or  association  for  inclusion  in  the 
consolidated  quote.  The  term  “public  quotation 
system”  refers  to  this  entire  structure  tluougb 
which  SROs  collect  quotations  fixun  market 
participants,  and  the  exclusive  processors  collect, 
process,  and  disseminate  those  quotations  to 
vendors. 

*'*Rule  llAcl-l(c)(l),  17  CFR  240.11Acl-l(c)(l). 
This  is  referred  to  as  the  broker-dealer’s  “firmness” 
requirement 
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central  quotation  reporting  system.^'^ 

The  Quote  Rule,  in  particii^,  was 
designed  to  facilitate  the  NMS  by 
requiring  specialists  and  maricet  makers 
puolishi^  quotes  to  provide  these 
quotes  to  a  cmitral  system  so  they  could 
1m  made  available  to  the  public. 

Congress  considered  the  public 
availability  of  quotation  information  to 
be  critical  to  fair  and  competitive 
maihets  because  published  quotations 
provide  investors,  their  brokers,  and- 
other  market  participants  vdth  essential 
information  wout  the  condition  of  the 
market.  This  information  assists 
investors  in  making  investment 
decisions  and  in  finding  the  best  maricet 
for  a  security,  while  nuudng  it  possible 
for  invmtors  to  evaluate  the  qucdity  of 
their  executions. 

Since  the  1975  Amendments  and  the 
adoption  of  the  Quote  Rule,  there  have 
been  dramatic  changes  in  the  markets 
and  the  technologies  used  by  market 
participants.  To  ensure  that  the  Quote 
Rule  keeps  pace  with  the  evolution  of 
the  securities  madcets  and  continues  to 
ensure  the  public  availability  of 
accurate,  reliable,  and  comprehensive 
quotation  information,  the  Commission 
has  determined  that  certain 
amendments  to  the  Quote  Rule  are 
necessary  and  appropriate  in 
furtherance  of  the  objectives  of  the  . 
Exchai^  Act. 

The  Commission  proposed  an 
amendment  to  the  Quote  Rule  to  require 
spMcialists  and  market  makers  to  reflect 
in  their  public  quotes  any  better  priced 
orders  they  place  in  certain  systems  that 
are  not  currently  integrated  into  the 
NMS.  In  particuiar,  the  ECN  amendment 
is  intended  to  incorporate  within  the 
public  quotes  any  better  priced  orders 
broadly  displayed  by  market  makers  and 
spedahsts  through  ECNs.  This 
amendment  is  being  adopted  with 
modifications  to  address  concerns 
raised  by  some  commenters. 

Specifically,  in  order  to  provide 
specialists  and  market  makers  with  an 
alternative  method  to  meet  the  ECN 
display  requirement,  the  Commission  is 
adopting  an  alternative  suggested  in  the 
proposing  release  that  deems  a 
spedahst  or  market  maker  in 
compliance  with  the  ECN  amendment  if 
the  ECN  provides  the  best  prices  entered 
into  the  ECN  by  market  makers  or 
specialists  for  each  covraed  security  to 
an  exchange  or  association  for  inclusion 
in  the  public  quotation  system  and 
provides  access  to  those  prices 
equivalent  to  the  access  currently 


213  Senate  Repx^  supra  note  31.  Cf.  HJl.  Rep.  No. 
229, 94th  Cong.,  1st  S«M.  29  (1975)  (“Conference 
Report”)  (noting  that  the  confidence  committee 
adopted  the  Sente’s  provisions  on  the  NMS  with 
minor  revisions). 


available  to  other  quotes  published  by 
the  exchange  or  association.  In  addition, 
the  Commission  is  am«iding  the  Quote 
Rule  to  expand  the  categories  of 
securities  covered  by  certain  existing 
Quote  Rule  provisions.  The  quotation 
requirements  that  previously  applied  to 
substantial  specialists  and  market 
makers  in  oidy  certain  exchange-listed 
securities  now  will  apply  to  substantial 
specialists  and  market  makers  in  all 
exchange-listed  securities.  Further, 
certain  Quote  Rule  provisions  that 
previously  applied  to  maricet  makers 
electing  to  quote  particular  Nasdaq 
securities  now  w^  apply  to  market 
makers  electing  to  quote  any  Nasdaq 
security.  The  Commission  is  adopting 
these  amendments  substantially  as 
proposed,  along  with  minor  tecdmical 
amendments  to  the  Quote  Rule  that  are 
discussed  more  fully  below. 

2.  Public  Disseminaticm  of  Market 
Maker  and  Specialist  Prices  in  ECNs 

a.  Basis  for  the  E(3N  Amendment 

Over  20  years  ago,  the  (Commission 
noted  that  an  essential  purpose  for  the 
establishment  of  the  NMS  was  “to  make 
information  on  prices,  volume,  and 
quotes  for  securities  in  all  markets 
available  to  all  investors,  so  that  buyers 
and  sellers  of  securities,  wherever 
located,  can  make  informed  investment 
decisions  and  not  pay  more  than  the 
lowest  pricM  at  which  someone  is 
willing  to  sell,  or  not  sell  for  less  than 
the  hipest  price  a  buyer  is  prepared  to 
offer.”  214  At  the  time,  the  laclc  of 
consolidated  quote  information  made  it 
difficult  to  ascertain  the  different  prices 
that  were  often  available  in  the  various 
markets  for  a  particnilar  security.  This 
lacdc  of  transparency  as  to  the  best  prices 
among  competing  uiaikets  was  widely 
recognized  as  preventing  investors  and 
their  brokers  i^m  ascertaining  accurate 
trading  interest  for  a  security  and 
obtainhig  the  best  prices  for  their 
orders.2>s  To  addr^  these  concerns. 
(Congress  directed  the  Commission  to 
facilitate  the  creation  of  a  national 
market  system  that  would  link  the 
various  markets  trading  a  security.  The 
price  and  quotation  transparency 
resulting  firam  the  (Commission’s 
ensuing  NMS  initiatives  has  produced 


2i<S«curitiM  and  Exchange  Conuniaaion, 
Statement  of  the  Secuiitiee  and  Exchange 
Commission  on  the  Future  Stmcture  of  the 
Securities  Markets  (Falwuaiy  2.  'i972)  ("Future 
Structure  Statement”)  at  9-10,  37  FR  5286,  5287 
(Frivuary  4, 1972)  (^nphaaia  added).  See  also  ^ 
Securities  and  Exchange  Commissicui,  Policy 
Statement  of  the  Securities  and  Exchange 
Commission  on  the  Structure  c^a  Centrtd  Market 
System  (1973)  at  25-28. 

213  See  Senate  Report,  supra  note  31. 


extremely  liquid,  successful,  and,  in 
most  cases,  competitive  maricets. 

As  discussed  m  the  Proposing 
Release,  the  (Commission  for  many  years 
has  been  concerned  that  the 
development  of  so-called  “hidden 
maricets,”  in  which  a  market  maker  or 
specialist  publishes  quotations  at  prices 
superior  to  the  quotation  information  it 
disseminates  on  a  general  basis, 
impedes  these  NMS  objectives.^!*  Over 
the  course  of  the  last  decade,  certain 
trading  systems  that  allow  mariret 
makers  and  specialists  to  widely 
disseminate  dgnificant  trading  interest 
to  certain  marlmt  participants  without 
making  this  tradij^  interest  available  to 
the  pifolic  market  at  large  have  become 
significant  markets  in  their  own  right 
Although  offering  benefits  to  some 
maricet  participants,  widespread 
participation  in  these  hidden  maricets 
has  reduced  the  completeness  and  value 
of  publicly  available  quotations  contrary 
to  the  purposes  of  the  NMS.  Because 
these  systems  are  not  registered  as 
exchanges  or  assocaaticms,  they  are 
currently  not  required  to  integrate  into 
the  pubUc  quote  the  prices  at  which 
their  subscribers,  including  subscribing 
maricet  makers  and  specialists,  are 
willing  to  trade.2>7  The  use  of  these 
systems  by  market  makers  and 
specialists  to  quote  prices  not 
incorporated  into  the  NMS  has  resulted 
in  fragmented  and  incomplete 
dissemination  of  quotation  information. 

Ciertain  maricets,  in  particular  ECNs 
that  allow  subscribers  2is  to  enter  priced 
orders  that  are  widely  disseminated  to 
third  parties  219  and  permit  such  orders 
to  be  executed  in  whole  or  in  part 
through  the  system,  communicate 
orders  that  are  closely  analogous  to 
quotations.  These  EdNs,  in  effect,  allow 
market  makers  and  specialists  to  display 
different  prices  to  different  market 
participants. 

Although  these  ECNs  can  facilitate  the 
execution  of  their  subscribers’  orders 
and  allow  institutions  to  participate 


2i«S0e  Proposing  Release  at  4. 

2  >2  Certain  ECNs  may  be  registared  with  the 
Commission  as  faroker-dealen  and  indeed  perfionc 
various  l»okwage  functions.  Nevertheless,  the 
Commission  recognizes  that  in  providing  a 
mechanism  by  wUch  system  subecribers  can  (1) 
broadcast  prices  to  other  system  subscribers  and  (2) 
trade  with  one  another  at  those  prices,  these 
systems  also  function  as  securities  markets. 

21s  ECN  subscribers  may  include  institutional 
investors.  l»oksr-dealers,  and  market  makws.  ECNs 
provide  their  services  to  subscribers  fior  a  fse  or 
commission  equivalent  Some  ECNs  (such  as 
SelectNet)  have  been  available  only  to  broker* 
dealers  and  not  to  investors  generally. 

21*  "Third  parties”  in  this  context  refisrs  to 
subecribers  or  any  other  entities  (such  as  customers 
of  subscribers)  that  receive  information  from  the 
ECN  concenringany  priced  order  entered  into  the 
ECN  by  another  subscribar. 
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directly  in  price  discovery,  the  display 
of  better  prices  privately  in  ECNs 
reduces  me  reliability  and  completeness 
of  consolidated  quotations,  the  accuracy 
of  which  continues  to  be  an  essential 
element  of  the  NMS.  These  private 
xnaikets  have  resulted  in  fra^ented 
quotations  and  a  teducdmi  in  the 
reliability  of  public  quotations  as  an 
accurate  ind^tor  of  market  makers* 
and  specialists*  best  prices,  the  identical 
situatioa  that  prompted  Qmgress  to 
adopt  the  NMS  amoidments  in  1975. 
The  unavailability  of  full  maricet  maker 
and  specialist  quotation  information 
prevents  investors  and  thrir  bndwrs 
from  ascntaining  the  true  trading 
interest  for  a  security,  and  obtaisingthe 
best  price  formarket  orders,  and 
prevents  investors  from  monitoring  the 
efforts  of  their  brokerage  firms  to  obtain 
best  execution  for  their  orders. 

The  Commission’s  analysis  of  the 
trading  activity  in  diese  EGNs  has 
produced  clear  evidence  of  the 
eodstenoe  of  a  two-tiered  market  in 
udiich  market  makers  routinely  trade  at 
one  price  with  retail  customiMS  and  at 
better  {rices  with  ECN  subscribers.^ 
For  example,  analysis  of  trading  activity 
in  the  two  most  significant  ECNs  in  the 
Nasdaq  market.  Instinet  and  SelectNet, 
reveals  that  approximately  85%  cdthe 
bids  and  ofiers  displayed  by  market 
makers  in  Instinet  and  90%  of  the  bids 
and  offers  displiqred  on  SelectNet  were 
at  better  prices  than  those  posted 
publicdy  on  Nasdaq.^>  Furthermore, 
approximately  77%  of  the  trades 
executed  on  Instinet  and  60%  of  the 
trades  executed  on  SelectNet  occurred 
at  prices  between  the  Nasdaq  best  bid 
and  offer.  Maricet  makers  participated 
on  at  least  one  side  of  approximately 
90%  of  the  trades  in  these  ECNs.  The 
trading  activity  in  Irrstinet,  which 
comprised  approximately  17%  of  trades 
and  15%  of  the  volume  in  Nasdaq 
securities,  represents  a  significant 
portion  of  the  overall  maricet  for  Nasdaq 
securities.^ 


>*For  example,  a  market  maker  with  a  public 
oSw  oonctituting  tha  baat  public  offer  of  20V4  might 
offer  to  sell  thaies  in  an  ECN  at  20^  If  the  maricet 
maker  did  not  change  its  public  offer  to  reflect  this 
improved  selling  price,  public  customers  buying 
from  the  market  maker  would  pay  the  higher  price 
of  2OV4  for  the  security  because  tliey  do  not  have 
access  to  the  mari»t  maker’s  price  in  the  ECN. 

The  Commission’s  analysis  is  based  on  Instinet 
and  SelectNet  data  for  the  months  April  through 
June  1904.  See  21(a)  Report  at  notes  4S-S2  and 
eccon^ianying  text  and  Appendix  at  notes  18-28 
and  acccxiqianying  text. 

222  More  trading  volume  now  occurs  on  Instinet 
dian  on  any  of  the  orgfenized  U.S.  stock  markets 
other  than  tha  NY^  and  Nasdaq.  In  1994,  trading 
volume  on  Instinet  totalled  approximately  10.8 
billion  shares  with  an  approximate  dollar  volume 
of  S282  billion.  In  compvison,  Nasdaq  traded 
approximately  74  billion  shares,  with  an 


The  Commission’s  recent 
investigation  into  various  trading 
practices  in  Nasdaq  stocks  revealed  that 
the  existence  of  this  two-tiered  market 
facilitated  the  maintenance  of  wide 
spreads  on  Nasdaq.  As  discussed  in  the 
21(a)  Report.  Nasdaq  market  makers 
engaged  in  a  widespread  course  of 
conduct  that  resulted  in  artificially  wide 
spreads  in  a  largo  percentage  of  Nasdaq 
stocks.  The  maintenance  of  wide 
spreads  was  made  possible  at  least  in 
part  by  the  fsct  that  ECNs  like  Instinet 
and  SelectNet  did  not  affsct  the  prices 
at  which  maricet  nudmrs  traded  with  the 
general  public,  thus  allowing  market 
makers  to  attract,  trading  interest  at 
{rices  inside  the  ^iead  without 
adjusting  their  Nasdaq  quotes. 
Integrating  the  better  prices  market 
ma)^  quote  ip  ECNs  should 
significantly  limit  the  t3fpm  of 
uncompettttve  practices  identified  in 
the  invertigation  without  limittu  the 
usefiilness  of  these  systems  as  emdent 
alternative  mechMiians  for  negotiating 
transactions. 

The  Commission  firmly  believes  that 
offinvestors  should  have  an  opportunity 
to  have  their  orders  filled  attlm  best 
prices  made  available  by  market  makers. 
Consirtent  with  Congress’s  goals  for  a 
NMS,  these  opportunities  must  be  made 
avail^le  to  aU  customers,  not  just  those 
customers  who,  due  to  size  or 
sophistication,  may  avail  themselves  of 
prices  in  ECNs  not  currently  linked  with 
the  public  quotation  system.  The  vast 
majority  of  investors  may  not  be  aware 
of  &e  better  prices  widely  disseminated 
by  market  m^ers  or  s{>ecialists  through 
ITCNs  and  many  do  not  have  the  ability 
to  route  their  orders  directly  or 
indirectly  to  such  systems.  As  a  result, 
many  customers,  both  institutional  and 
retail,  do  not  always  obtain  the  benefit 
of  the  better  prices  entered  by  a  market 
maker  or  a  s{>ecialist  into  an  ECN. 

Brokers  fr^uently  use  the 
consolidated  quote  as  the  benchmark  for 
automated  execution  of  customer  orders 
and  for  the  starting  point  in  negotiating 
execution  prices  irith  institutional 
investors.^  Consolidated  quotations  in 


approximate  dollar  volume  of  $1,449  billion.  Id.  at 
note  SO  and  accompanying  text. 

222  Some  commentara  aigue  that  the  ECN 
amendment  focuses  on  expanding  tha  availability  of 
these  systems  to  small  investors,  and  ignores  the 
fsct  that  small  investors  already  benefit  from  these 
systems  in  that  institutional  subscribers  in  ECNs 
primarily  represent  tha  oollactive  internets  of  small 
investws,  e.g.,  through  mutual  funds  and  401(k) 
plans.  See,  e.g.,  CALpers  Letter;  Dillon  Letter; 
Instinet  Letter;  L)R  lilrtter;  Northern  Trust  Letter; 

SIA  Latter,  STAIC  Letter.  Tha  objectives  of  the  KIN 
amendment,  however,  are  not  limited  to  improving 
market  transparency  and  accessibility  for  siiudl ' 
investors.  Comprehensive  and  transparent 
information  about  market  conditions  is  critical  to 
efficient  and  competitiva  markets  for  all  investora. 


listed  stocks  are  provided  by  CQS  to 
vmidors,  who  then  provide  this 
infonnation  to  the  public.  In  approving 
the  G(^  as  the  medianism  to  serve  this 
vital  function,  the  Commission  stressed 
that  it  would  ex{>ect  broker-dealers  to 
take  into  account  pricing  information 
made  available  through  the  CQS  in 
fulfilling  their  best  execution 
obligations.^  Similarly,  for  OTC 
securities,  Nasdaq  disseminates  to 
maricet  makers,  vendors,  and  investors 
multiple  market  maker  quotaticms,  and 
a  “bert”  bid  and  offsr  d^ved  from 
these  (piotations.  As  hrdcer-dealers  and 
markers  have  developed  automated 
order-routing  and  (Krder  execution 
systems,  they  have  relied  On  these 
consolidated  quotes  in  pricing  and 
executing  customffii  orders  routed 
through  dieir  systems.^  Including  the 
prices  entered  into  ECNs  by  markrt 
makers  and  specialists  hi’ the 
ccnsolidated  quotation  will  help  brOkw- 
dealers  using  these  automated  systems 
ta provide  thsir  customers’  orders  with 
improved  exr  cutions.  and  will  improve 
institutions*  ability  to  ascertain  true 
market  prices. 

hi  lignt  of  the  stated  fundamental 
pur{>08e8  of  the  1£?5  Amendments  and 
clear  evidence  of  a  two-tiered  market, 
the  Commission  believes  It  is  imperative 
to  amend  the  Quote  Rule  to  ensure  the 
public  dissemination  of  accurate  quotes 
that  represent  the  best  prices  that 
maricet  makers  and  spedalists  widely 
disseminate.  Thus,  the  ECN  amendment 
is  intended  to  integrate  into  the  public 
quote  the  prices  of  maricet  makers  and 
specialists  that  are  now  widely 
disseminated  to  ECN  subscribe  but  are 
not  available  to  the  rest  of  the  market.^ 


vriwtbar  rattil  or  inatitutionaL  Indeed,  whUe  large 
institutional  investors  often  have  access  to  ECNs, 
the  public  quotes  nevertheless  frequently  sarve  as 
a  benchmark  ft»  their  negotiations  with  market 
makan.  In  any  event,  while  retail  investors  directly 
account  for  a  significantly  snudler  percentage  of 
trading  volume  than  institutional  Investors,  they 
still  account  for  half  of  the  direct  equity  investment 
in  U.S.  markets.  NYSE  1905  Fact  B<x)k  at  57.  The 
Commission  recognixes  that  direct  retail 
participation  provides  critical  liquidity  and 
therefbre  limited  access  and  transparency  to  the 
best  prices  available  undermines  the  efficimcy  of 
our  markets  and  jeopardizes  public  confidence  in 
their  fairness. 

224  See  Securities  Exchange  Act  Release  No.  15009 
Quly  28, 1078),  43  FR  34851  (declaring  the  CQS 
Plan  temporarily  effective);  Securities  Exchange  Act 
Release  No.  16518  ()an.  22, 1980),  45  FR  8521 
(permanently  approving  the  CQS  Plan). 

222  See  discussion  of  best  execution  principles, 
infra  section  IILC2. 

22*  Several  commenters  characterize  ECNs  as 
“wholesale”  markets,  and  argue  that  the  ECN  rule 
would  require  market  makers  to  trade  with  retail 
customers  at  wholesale  prices.  See,  e.g.,  Davis 
Letter;  Instinet  Letter;  L)R  Letter;  Merrill  Letter.  The 
Commission  notes  that  market  makers  are 
compensated  by  the  spread  between  their  bid  and 
offer  prices,  and  nothing  in  the  ECN  rule  prevents 
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Most  commenters  support  the 
Commission’s  goal  of  improving  the 
quality  of  quotation  information  made 
available  to  the  public,  although  many 
raise  questions,  discussed  below,  about 
the  proposal.  In  particular,  and  as 
discussed  below,  some  commenters 
expressed  concern  about  the  potential 
impact  of  the  rule  on  benefits  provided 
to  the  market  as  a  whole  by  ECNs.  Upon 
review  of  the  comments  received,  the 
Commission  has  determined  that  it  is 
appropriate  to  adopt  the  proposed  ECN 
amendment.  Furthermore,  in  response 
to  the  concerns  noted,  and  to  facilitate 
compliance  with  the  ECN  amendment, 
the  ^mmission  has  included  the  ECN 
display  alternative  that  permits  a  market 
maker  or  specialist  to  comply  with  the 
amendment  through  an  EC^  that  meets 
two  conditions.  First,  the  ECN  into 
which  the  market  maker  or  specialist 
enters  its  order  must  ensure  that  the  best 
prices  market  makers  and  specialists 
liave  entered  therein  are  communicated 
to  the  public  quotation  system.  Second, 
the  EC^  must  provide  brokers  and 
dealers  access  to  orders  entered  by 
market  makers  and  specialists  into  the 
ECN,  so  brokers  and  dealers  that  do  not 
subscribe  to  the  ECN  can  trade  with 
those  orders.  The  ECN  display 
alternative  therefore  allows  a  market 
maker  or  specialist  to  comply  with  the 
ECN  amendment  directly  by  changing 
its  quote,  or  alternatively  by  using  an 
ECN  that  meets  the  above  two 
conditions. 

As  discussed  above,  the  Commission 
expects  the  SROs  to  work  expeditiously 
with  ECNs  that  wish  to  avail  themselves 
of  the  ECN  display  alternative  to 
develop  rules  or  understandings  of 
general  applicability.  The  Commission 
is  prepar^  to  act  as  necessary  to  ensure 
implementation  of  the  ECN  display 
alternative  prior  to  the  effective  date  of 
the  Quote  Rule. 

b.  Response  to  Comments  “7 

The  Commission  solicited  comment 
on  whether  the  proposed  amendment 
achieves  the  goals  of  deterring 
fiagmented  markets  and  promoting 
improved  quotations.  The  Commission 
also  invited  comment  on  whether  there 
are  any  feasible  alternatives  to  the  rule, 
and  on  possible  business  or  economic 
justifications  for  permitting  market 
makers  and  specialists  to  publish  prices 
in  ECNs  that  differ  from  their  public 
quotations.  The  Commission  requested 
comment  on  the  competitive  effects  of 

market  makers  from  buying  at  the  bid  fitom  one 
customer  and  selling  at  the  offer  to  another. 

^This  section  includes  a  discussion  of  the 
principal  arguments  advanced  by  the  commenters. 
A  more  detailed  discussion  of  the  comments  is 
provided  in  the  Summary  of  Comments. 


the  proposal  on  existing  ECNs, 
subscribers,  and  users.^^s  in  addition, 
the  Commission  solicited  comment  on 
alternatives  to  the  proposal  that  would 
minimize  any  negative  effects,  yet  still 
achieve  the  (^mmission’s  goals.  The 
Commission  specifically  a^ed  whether 
ECNs  shotild,  as  an  alternative,  furnish 
market  makers’  and  specialists'  best 
prices  to  the  applicable  exchange  or 
association  for  further  dissemination, 
and  provide  access  to  those  prices 
through  some  form  of  linkage.229 

i.  General  Comments 

The  Commission  received  munerous 
comments  on  the  ECN  proposal.  Many 
commenters  support  the  proposal  as  an 
important  initiative  designed  to  further 
investor  protection  by  improving 
publicly  available  quotation  information 
and  assuring  best  execution  of  customer 
orders.230  Some  commenters  recognize 
that  a  number  of  brokers  and  dealers 
have  adopted  the  practice  of  placing 
superior  priced  orders  in  ECNs  without 
including  these  better  prices  in  their 
public  quotes.^)  'These  commenters 
agree  that  the  Conunission  should  be 
concerned  that  some  retail  investors 
may  have  neither  knowledge  nor  access 
to  die  best  available  prices  under  these 
circumstances.232  They  voice  general 
support  for  the  rule,  and  recommend 
one  or  more  mechanisms  by  which 
the  Commission  could  ensure  that 
public  quotes  contain  the  best  prices 
otherwise  widely  disseminated  by 
market  makers  and  specialists. 

ii.  Impact  on  ECNs,  Market  Makers  and 
Specialists,  and  Institutions 

Some  commenters  express  concern 
that  the  amendment  could  negatively 
impact  services  provided  by  ECNs  and 
caution  the  Commission  not  to  diminish 
the  benefits  provided  by  ECNs  to  the  , 
market  as  a  whole.  Some  commenters 
argue  that,  imder  the  proposal,  market 

^The  Commission  also  specifically  solicited 
comment  on  whethw  exceptions  to  the  rule  would 
be  appropriate,  particularly  if  a  customer  requests 
that  the  market  maker  refiain  from  publicly 
disseminating  its  order.  The  Commission  also 
solicited  comment  on  whether  market  makers 
should  be  required  to  disseminate  publicly  the  full 
size  of  orders  placed  in  ECNs.  The  Commission 
received  only  minimal  response  to  these  questions, 
which  is  discussed  in  the  Summary  of  Comments. 

See  Proposing  Release  at  28-29. 

^See,  e.g.,  DOJ  Letter;  Lehman  Letter;  Madoff 
Letter,  Amex  Letter,  NASD  Letter. 

71'  See,  e.g.,  Amex  Letter;  DOJ  Letter;  Madoff 
Latter;  RPM  Letter. 

717  See,  e.g..  Letter  from  Gerri  Detweiler,  Policy 
Director,  National  Counsel  of  Individual  Investors, 
to  Jonathan  G.  Katz,  Secretary,  SEC,  dated  January 
22, 1996  (“NCn  Letter”);  Goldman  Sachs  Letter; 
PaineWebber  Letter;  SIA  Letter;  Madoff  Letter; 
Lehman  Letter;  DOJ  Letter. 

711  See  discussion  of  alternative  approaches,  infca 
at  section  IILB.2.b.iv. 


makers  and  spedafists  that  use  ECNs 
would  lose  the  anonymity  that  these 
commenters  believe  is  crucial  to 
successfully  execute  Itfge  trades  for 
institution^  investors.^^  Some 
commenters  anticipate  the  adoption  of 
the  ECN  amendment  prompting  a 
potential  decline  in  the  use  of  certain 
ECNs.^^  In  addition,  some  commenters 
contend  that  this  amendment,  because 
of  the  impact  on  ECNs  and  their 
subscribers,  will  lead  to  a  loss  of 
liquidity  in  both  ECNs  and  the  public 
markets  ^  and  to  a  decline  in  the 
variety  of  available  trading  options 
which  could  be  detriment  to  all 
investors.23’  Other  commenters  argue 
that  the  proposal  would  effectively 
double  the  risk  of  a  specialist  or  market 
maker  that  enters  orders  into  an  ECN 
because  the  specialist  or  market  maker 
could  be  simultaneously  responsible  for 
multiple  executions  based  on  its 
disseminated  quote  as  well  as  its  ECN 
order.^  Moreover,  at  least  one 
commenter  argues  that  quotes,  Inds, 
offers,  and  orders  have  Ustorically  had 
different  meanings  and  that  the 
proposal’s  treatment  of  priced  orders  as 
quotes  confuses  the  essence  of  the 
terms,  thereby  resulting  in  inadvertent  ' 
anti-competitive  effects.^  Some 
commenters  also  argue  that  the  better 
prices  frequently  available  in  ECNs 
reflect  the  lower  costs  of  doing  business 
in  those  systems,  and  therefore,  it  would 
be  inappropriate  to  require  market 

774  See  AZX  Letter;  Iiutmef  Letter;  ICI  Letter; 
Investors  Research  Letter;  NASD  Letter,  Ruane 
Letter;  STAIC  Letter,  Lettw  from  Edward  G.  Shufro, 
Partner,  Shufro,  Rose  ft  Ehrman,  to  Jonathan  G. 

Katz,  Secretary,  SEC  (“Shufro  Letter”];  Sutro  Letter. 

233  See  Goldman  Sachs  Letter,  STA  Letter.  AZX 
Letter;  Instinet  Letter;  Schwartz  and  Wood  Letter; 
Ruane  Letter. 

73*  See  DOJ  Letter;  STA  Letter;  Alex.  Brown 
Letter;  Letter  from  Jeffiey  L.  Davis.  Economists 
Incorporated,  to  Jonathan  G.  Katz,  Secretary.  SEC, 
dated  October  25, 1995  (“Davis  Letter”);  Dillon 
Letter;  Instinet  Letter,  Merrill  Letter,  (citing  the 
“deleterious  effects  concerning  liquidating 
inventory  and  replacing  necessary  capital”  at  pp.  7- 
8);  Schwartz  and  Wood  Letter;  Letter  from  Mary 
Kay  Wright,  Second  Vice  President  and  Senior 
Equity  Trader,  The  Northern  Trust  Company,  to 
Jonathan  G.  Katz.  Secretary,  SEC,  dated  February 
28, 1996  (“Northern  Trust  Letter”). 

737  See  Letter  from  Anthony  R.  Gray,  Chairman 
and  CIO,  STI  Capital  Management,  to  Jonathan  G. 
Katz,  Sectary,  SEC,  dated  February  12, 1996  (“STI 
Capital  Letter”];  Ruane  Letter;  DOJ  Letter;  and  LJR 
Letter. 

73*  See,  e.g.,  Merrill  Letter. 

73V  Sw  Instinet  Letter.  Instinet  also  bases  much  of 
its  arguments  on  its  regulatory  identification  as  a 
brokw-dealer.  Instinet  argues  that  the  proposal 
targets  its  ECN  operations  for  treatment  different 
from  other  broker-dealers.  The  Commission  notes 
that  Instinet  (and  similar  systems)  i»ovides  to  its 
customers  0ZN  services  that  are  significantly 
different  from  the  services  providM  by  other 
broker-dealers  to  their  customers.  Specifically, 
Instinet,  without  discretion,  publicizes  subscriber 
orders  and  enables  other  subscribers  to  trade  with 
these  orders  at  their  stated  price. 
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makers  and  specialists  to  match  their 
ECN  prices  in  their  public  quotes.^ 

The  Commission  agrees  mth 
commenters  that  ECNs  provide  certain 
valuable  bmiefits  to  their  subscribers.  It 
also  recognizes  the  benefits  competing 
systems  bring  to  the  market  as  a  whole. 
jMuticularly  systems  that  take  advantage 
of  new  tec^ologies  to  offer  improved 
trading  opportunities.  The  Commission, 
therefore,  nas  adopted  an  alternative 
method  of  cmnplimce  with  the  ECN 
requirement  discussed  in  the  proposii^ 
release  to  reduce  the  amendment’s 
potential  impact  cm  existing  ECNs  and 
their  subscribers,  and  to  maintain 
incentives  and  oppmtunities  for  new 
ECNs  to  enter  the  maricetplace.^>  The 
Commission  continues  to  believe  it  is 
important  that  the  best  prices  of  orders 
entered  into  these  marl^  by  maxkiBt 
makers  and  specialists  are  properly 
integrated  into  the  public  marl^  so  that 
all  madret  participants  can  benefit  from 
the  price  discovery  taking  place  within 
these  marirets. 

In  its  comment  letter,  the  NASD 
stated  its  view  that  the  proposal  could 


9.^.,  Dillon  Latter;  HHG  Lattar;  LJR  Letter; 
Matrill  Lat^  STA  Letter;  Goldnvn  Set^  Letter. 

Hiare  appear  to  be  counter  argumenta.  For 
example,  there  la  no  reaaon  to  auppoae  that  advarae 
aelactton  ooata— that  ia,  the  riaka  of  trading  urith  an 
informed  trader  ere  any  lower  in  ECNa,  edmee 
aubacribata  typically  can  include  marimt  makera, 
other  brokerHMelara,  institutional  money  managera, 
hedM  funda,  momentum  tiadera,  and  o^ona 
market  makara.  Second,  becauae  tradara  can  mote 
aaaily  maak  their  identttiea  and  thus  their  treding 
modvea  in  BCNa  than  in  the  primary  market, 
informed  tmdaca  may  prefiw  to  trade  in  ECNa.  These 
higher  information  asymmetries  would  be  asqMcted 
to  lead  to  higher,  rathm  than  lower,  trading  costs, 
nhally,  ECNs  often  impose  transactions  charges 
that  may  not  otherwise  be  iiunined  by  dealns 
trading  in  the  primary  market 

Furthermore,  it  does  not  appear  that  the  better 
prices  available  in  ECNs  can  eoqtlained  by 
diflarencas  in  the  sin  of  orders  and  tranaacdons 
given  that  the  average  order  sin  and  trade  sin  in 
one  ECN  Qnstinet)  is  substantially  similar  to  the 
averaga  sin  of  quotes  and  trades  in  tbs  (vimary 
maritet  In  any  event  the  Commission  generally 
would  not  expect  larger  sin  orders  to  receive  better 
prices  in  view  of  the  considerable  Uterature 
suggesting  that  in  equities  markets,  larger  orders 
te^  to  get  worn  prices  because  of  the  risk  of 
trading  with  an  infixmed  trader.  See,  e.g.,  David 
Easley  and  Maureen  OTlara,  19  J.  ITm  Ecuin.  69, 

(No.  1,  September  1967). 

Ml  The  Coounission  believes  that  although  the 
ECN  amendment  may  marginally  reduce  the 
incentive  of  soma  subscribm  to  participate  in  an 
ECN,  on  the  vdiole  the  effect  on  ECNs  should  iwt 
be  so  significant  as  to  afisct  their  viability. 
Moreover,  given  the  availability  of  the  E^  display 
alternative,  tvfaich  is  designed  to  minimin  any 
potentially  detrimental  effects  of  the  rule  on  ECNs, 
the  Comnitssion  believes  that  the  benefits  of  the 
amendment  to  investors  of  publicizing  the  better 
prices  entered  by  market  makers  and  specialists 
outweigh  the  lii^ted  likely  costs  to  ECNs.  Many  of 
the  comments  received  that  addressed  the  ECN 
proposal  raised  coimem  about  the  importance  of 
preserving  the  anonymity  ofiared  by  these  systems. 
See,  e.g..  Alex.  Brown  LMter,  AZX  Letter;  Dillon 
Let^  Estep  Letter;  IQ  Letter,  Instinet  Letter;  NASD 
Letter. 


discourage  market  makers’  use  of  ECNs 
because  a  maricet  maker  placing  an 
order  in  an  ECN  at  a  better  price  would 
have  to  simultaneously  change  its  quote, 
thereby  telegraphing  its  interest  In 
proposing  a  solution  to  this  situation, 
the  NASD  specifically  referred  to  the 
ECN  alternative  noting  *  *  this 
problem  can  be  addressed  without 
discouraging  maricet  maker  use  of  ECNs 
through  ^e  approach  suggested  by  the 
Commission  as  a  possible  alternative, 
i.e.,  by  reflecting  the  better  ECN  prices 
in  ^e  inside  market  display,  rather  than 
in  individual  quotes.”  ^ 

In  response  to  the  concerns  raised  by 
the  NA^  and  other  commenters,  the 
ECN  display  ahemative  is  desimed  to 
preserve  the  benefits  associated  with  the 
anonymity  that  some  ECNs  currently 
offer  to  subscribing  maricet  makers  and 
specialists  and  their  customers.^  This 
alternative  will  ensure  that  the  best 
prices  of  market  makers  and  specialists 
are  publicly  disseminated  and  that  non- 
ECN-subscribing  brokers  and  dealers 
can  trade  with  the  ECN  orders 
represented  by  those  prices.  Under  the 
di^lay  alternative,  the  best  prices  and 
sizes  of  orders  entered  into  an  ECN  by 
specialists  and  market  makers  would  be 
publicly  disseminated  while  the 
special^  and  market  makers 
themselves  would  remain  anonymous. 
Hiis  alternative  not  only  preserves 
anonymity,  but  also  eliminates  the  risk 
that  a  ma^et  maker  or  specialist  could 
be  exposed  to  multiple  executions  at  the 

EO^  price."4 

The  ECN  amendment,  as  proposed, 
sought  to  minimize  the  potential  impact 


minASD  Letter  at  14. 

MSTIw  QxnniiMion  ncogniaet  that  in  certain 
•acuritiea.  specific  maritet  makers  or  specialists  may 
ba  viewed  as  price  leaden  for  those  sacnirities. 
Thwefore,  if  Uw  maritet  knows  that  oim  of  those 
firms  has  changed  its  quote,  other  market  makers 
or  specialists  are  likely  to  follow  that  {xice  change 
and  frustrate  the  first’s  firms  ability  to  obtain  an 
execution  at  the  improved  price.  Tire  ability  to 
place  an  anonymous  order  in  an  ECN  allows  the 
firm  to  change  its  price  without  triggering 
correspond!^  price  changes  from  other  maritet 
makers  or  specialists  and  thereby  increases  its 
potential  to  obtain  an  execution  at  the  improved 
price. 

M^Cartain  commenters  fear  that,  as  originally 
proposed,  the  amendment  nvould  have  an  adverse 
imi^  on  irutitutional  investors  which  currently 
subscribe  to  ECNs.  These  cmnmenters  appeared  to 
believe  that  the  ECN  amendment  would  seriously 
harm  ECNs,  and  thus  harm  institutional  users.  See, 
e.g.,  IQ  Letter;  Ruane  Letter.  The  Commission  does 
not  believe  that  the  amendments  will  significantly 
interfere  with  fire  operatioiu  of  ECNs.  Moreover,  the 
Commission  believes  that  as  adopted,  particularly 
with  the  addition  of  the  ECN  display  altanutive, 
ECNs  wrill  continue  to  be  able  to  (wovide  services 
to  institutional  investors  of  similtf  value  to  those 
they  provide  today.  The  Commission  also  believes 
that  &e  benefits  of  the  amendments,  including 
increased  market  maker  competition  and  decnMsed 
fragmentation,  will  flow  to  all  investors, 
institutional  as  well  as  retail.  See  21(a)  Report 


on  maricet  makers,  specialists,  and  ECNs 
by  requiring  a  market  maker  or 
specialist  to  display  in  its  public  quote 
only  the  size  requii^  by  its  excha^e  or 
asscxiaticm,  rather  than  the  aciual  size 
of  any  order  the  firm  places  into  an 
ECN.  This  part  of  the  amendment  is 
being  adopted  as  proposed  for  orders  for 
the  accxiunts  of  maticet  makers  and 
specialists.  However,  for  customers’ 
orders  entered  into  an  ECN  by  a  maticet 
maker  or  specialist  that  are  smaller  than 
the  quote  size  recndred  by  the  market 
makm’s  or  speciaust’s  exciiange  or 
asscxiaticm,  the  Commission  ^ 
amencied  the  rule  to  allow  market 
makers  and  specialists  to  display  only 
the  customer’s  order  size.^  The 
recpiirement  to  display  no  more  than  the 
required  size  for  maricet  makers’  and 
sp^alists’  own  orders  should  reduce 
any  disincentives  to  use  ECNs  that 
cxiuld  otherwise  result  from  the  ECN 
amendment,  and  responds  to  the 
concern  that  disciosure  of  the  full  size 
of  the  order  in  the  market  maker’s  or 
specialist’s  quote  cxiuld  impede  its 
ability  to  execute  the  order.^ 

Moreover,  permitting  the  display  of 
cmstomer  orders  of  less  than  the 
minimum  cpiote  size  should  reduce  the 
potential  burden  on  a  specialist  or 
maricet  maker  of  having  to  pubUsh  a 
public  quote  for  mc»e  than  the 
customer’s  order  size  when  the 
cnistomer’s  order  is  for  less  than  the 
minimum  quotaticm  size  required  by  the 
specialist’s  or  market  maker’s  exchange 
or  association. 

Maricet  makers  and  specialists  who 
avail  themselves  of  the  ECN  display 
alternative  will  be  required  to  fiim^  to 
tiie  public  quotation  system  the  full  size 
of  the  best  buy  and  seU  orders  they  enter 
into  the  ECN.  The  Commission  believes 
that  the  display  of  full  size  by  the  ECN 
will  help  iiLform  the  public  market  of 
the  true  tmding  interest  entered  by 
specialists  and  market  makers,  without 
impeding  the  execution  of  these  orders 
by  disclosing  the  identity  of  the 
specialist  or  market  maker  placing  the 
order.  Under  the  ECN  display 
alternative,  the  market  m^er  or 
specialist  will  be  able  to  continue  to 
represent  the  order  on  an  anonymous 
biffiis  both  in  the  EC^N  and  in  the  public 


MS  As  discussed  supra  in  footnote  144,  SROs  may 
wish  to  allow  maritet  makers  ex  specialists  to  quote 
in  sizes  smaller  than  the  minimum  quotation 
increownt  when  the  quote  represents  a  customer 
limit  order. 

MS  The  Commission  received  several  comments 
that  support  this  aspect  of  the  proposal.  See,  e.g., 
Lehman  Letter;  and  Smith  Barney  Letter.  These 
commenters  believe  that  display  of  full  size  in  a 
market  maker’s  quote  could  impair  the  quality  of  an 
execution  obtained  for  a  customer  because  the 
display  in  the  public  quotation  system  is  broader 
than  tl^  display  in  the  ECN. 
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quote,  substantially  reducing  any 
negative  impact  of  the  amendment  on 
EC^  users. 

Where  the  order  entered  by  the 
market  maker  or  specialist  is  on  behalf 
of  a  customer,  the  display  of  full  size 
under  the  ECN  display  alternative  is 
consistent  with  the  requirement  under 
the  Display  Rule,  whi(^  requires  market 
makers  and  specialists  to  d^play  the 
full  size  of  their  customer  limit  orders. 
Therefore,  the  full  size  of  customer  limit 
orders  will  be  displayed  whether  the 
specialist  or  market  maker  displays  the 
order  itself  or  enters  the  order  into  an 
ECN  complying  with  the  ECN  display 
alternative.^^ 

The  Commission  believes  that  the 
concerns  expressed  by  some 
commenters  about  a  potential  loss  of 
liquidity  resulting  from  the  proposal 
have  been  substantially  addressed  by 
the  alternative  adopted  today.  Because 
this  alternative  preserves  the  anonymity 
some  ECNs  afford  to  the  users  of  their 
systems,  the  proposal  maintains 
incentives  for  subscribers  to  continue ' 
participating  in  such  systems.  In  fact,  a 
market  maker  or  specialist,  who 
presumably  wants  its  ordms  executed  at 
prices  it  is  widely  displaying  through 
the  ECN,  should  benefit  from  attracting 
greater  trading  interest  by  having  the 
prices  of  its  orders  displayed  to  the 
entire  market. 

Finally,  under  the  proposal,  priced 
orders  of  institutions  and  other  non¬ 
market  makers  entered  directly  into 
ECNs  would  not  be  required  to  be 
reflected  in  the  public  quote.  Some 
commenters  criticized  me  proposal 
because  it  did  not  require  me  inclusion 
of  all  better  priced  orders  in  the  public 
quote.  This  result,  however,  is 
consistent  with  existing  quotation 
principles.  Institutional  bids,  offers,  and 
orders  handled  independent  of  a  market 

M^Tha  Commission  notM  that  the  exceptions 
under  the  Display  Rule  for  limit  orders  of  block  siie 
snd  for  limit  orders  that  a  customer  has  asked  not 
to  be  displayed  will  not  apply  to  custnner  limit 
orders  entered  by  a  mariiet  maker  or  specialist  into 
an  ECN.  If  enter^  into  an  ECN,  these  orders  must 
either  be  reflected  in  the  market  maker’s  or 
specialist’s  own  quota  or  displayed  via  the  ECN 
alternative.  As  di^ssed  prr^ously,  the 
Commission  believes  that  a  customer  should  have 
discretioD  to  permit  a  market  maker  or  specialist  to 
handle  its  lir^t  (xder  without  public  display,  and 
large  limit  orders  should  not  be  required  to  be 
displayed  unless  the  customer  makes  a  request 
However,  the  Commission  does  not  believe  these 
orders  should  be  withheld  from  public  display  if 
they  are  being  displayed  in  an  ECX.  The 
Commission  believes  that  if  these  orders,  vdien 
handled  by  market  makers  or  specialists,  are 
displayed  widely  through  an  ECN  to  the  ECN’s 
sufaecribers,  then  they  should  also  be  displayed  to 
the  public  generally.  Moreovw,  limiting  display  to 
only  one  market  would  be  inconsistent  with 
Congress’s  goal  for  a  NMS  in  which  trading  interest 
in  disparatn  maricets  would  be  consolidated  and 
publidy  disseminated. 


maker  historically  have  been  outside  the 
scope  of  the  Quote  Rule,  and  the 
Commission’s  proposal  was  not 
intended  to  expand  the  scope  of  the 
Quote  Rule  in  this  respect.^^ 
Furthermore,  the  Com^ssion  believes 
that,  although  institutional  investors’ 
direct  orders  in  ECNs  provide  valuable 
liquidity,  the  amendments  will 
substantially  strengthen  the  public 
quotation  system  by  publishing  orders 
entered  by  market  makers  and 
specialists  without  creating  new 
requirements  for  orders  not  controlled 
by  maricot  makers  or  specialists.^ 
Nevertheless,  the  Commission  will 
continue  to  monitor  closely  issues 
involving  the  display  of  prices 
published  by  institutions  in  light  of  the 
Quote  Rule  and  its  ob)ectives. 

iii.  Technology  and  Innovation 

Some  commenters  predict  that  the 
proposal  may  have  a  chilling  effect  on 
tec^olo^cal  innovation,  primarily 
because  the  proposal  applies  only  to 
ECNs  and  not  to  all  available 
communication  technologies  that  may 
be  used  for  disseminating  interest  to  buy 
and  sell  a  particular  number  of  shares  at 
a  specified  price.^  Some  commenters 
argue  that  the  proposal  is  anti¬ 
competitive  and  otherwise  antithetical 
to  the  purposes  of  the  Exchange  Act 
because  it  will  deter  futiue 
technological  advances  in  automated 
trading  environments  by  favoring  less 
automated  trading  methods  (e.g., 
telrahone  transactionsl.^si 

Tne  Commission  is  cognizant  of  the 
importance  of  the  continued 
development  of  innovative  trading 
systems  and  services.  New  technologies 
have  expanded  the  ways  in  which 
investors’  buying  and  selling  interest . 
can  be  brought  together  and  have 
fostered  ad^tion^  competition  in  the 
securities  markets.  The  Commission 
believes  that  this  competition  should  be 
encouraged.  Nonetheless,  to  promote 
competition,  efficiency,  and 
transparency  in  the  securities  markets, 
and  insure  the  integrity  of  publicly 
available  information,  the  Commission 
believes  it  is  appropriate  to  set 
minimum  standards  that  apply  to  the 
entry  of  the  functional  equivalent  of 

foot  that  ECNs  will  continue  to  contain 
institutional  investors’  orders  priced  better  than  the 
public  quotas  will  provide  ancHher  incentive  for 
market  participants  to  continue  to  participate  in 
those  systems. 

Commission  notes  that,  as  described  in 
the  Commission’s  21(a)  Report,  institutioiu  trading 
with  dealers  at  others  accounted  for  less  than  20% 
of  trades  in  one  ECN  (Instinet).  See  Appendix  to  the 
21(a)  Report  at  A-11. 

^SeeDOJ  Letter:  SIA  Letter;  Instinet  Letter; 
Schwab  Letter,  STI  Capital  Let^  Sutro  Letter. 

See,  e.g.,  Instinet  letter. 


quotations  by  mariwt  makers  and 
specialists  in  trading  systems."^  Indeed, 
consistent  with  the  Commission’s 
experience  with  previous  NMS 
initiatives,^  th^  minimiim  standards 
will  permit  and  foster  the  development 
of  new  technologies  that  improve  the 
public  availability  of  trading 
information,  while  discouraging 
practices  that  are  inconsistent  with  the 
purposes  of  the  1975  Amendments.  'The 
Commission  believes  that  the  Quote 
Rule  as  amended  will  not  imduly 
diminish  the  beneficial  services 
provided  by  existing  ECNs,  nor  will  it 
stifle  the  development  of  new  trading 
technologies  or  new  ECNs. 

iv.  Alternative  Approaches 
In  the  Proposing  Release,  the 
Ckmunission  suggested  alternatives  to 
the  proposal,  ai^  solicited  comment  on 
these  alternatives.  The  Commission  also 
invited  commenters  to  suggest  possible 
alternatives.  The  Commission 
specifically  asked  whether  it  should 
require  EC^s  to  furnish  prices  to  the 
applicable  exchange  or  association  for  ^ 
public  dissemination  and  to  provide 
some  access,  such  as  a  linkage,  to  the 
prices  in  the  ECN,^  A  number  of 
commenters  supported  this  approach. 

The  NASD  recommended,  as  an 
alternative  to  the  proposed  rule,  that  the 
better  ECN  price  ^  reflected  in  the 
inside  maricet,  rather  than  in  individual 
quotes.  Under  the  alternative  described 
by  the  NASD,  an  ECN  would  report  its 
b^  market  maker  or  specialist  inside 
prices  to  the  SRO  that  is  the  primary 
maricet  in  the  security.  The  NASD  also 
recognizes  that  more  assured  access  to 
orders  in  the  ECNs  would  be  necessary 
imder  this  option.^  Similarly,  one 
commenter  agreed  that  the  inside 
market  availwle  to  the  public  should 
reflect  the  best  bid  and  offer  prices 
whether  in  a  maricet  maker’s  quote  or  in 
a  market  maker’s  order  on  an  ECN.  The 
Commenter  suggested  that  this  could  be 
accomplished  by  requiring  quotations  in 
ECNs  to  be  made  part  of  the  public 

auotation  and  by  Mparately  identifying 
le  ECN  into  wMch  the  order  is  entered 
rather  than  the  market  maker  that 

^>Tha  Commission  notes  that  the  fociu  of  the 
proposal  is  not  on  any  particular  system  or  systems 
but,  rather,  on  the  types  of  orders  that  are  the 
fundamental  equivalent  of  quotationa,  and  the 
fragmented  market  that  results  when  the  prices  of 
these  orders  are  not  integrated  into  publidy 
availdrie  quotatioiu. 

See  Simon  and  Colby,  supra  note  Sa.  The 
Commission  also  notes  Um  growth  in  technologies 
over  the  past  twenty  yeers,  induding  broker-d^er 
and  exchange  automated  execution  systems,  that 
dearly  rely  on.  and  were  facilitated  l^,  successful 
operation  of  NMS  and  joint  industry  initiatives 
such  as  the  Quote  Rule,  CTA,  and  the  ITS  Plan. 
^See  Proposing  Release  and  e.g.,  NASD  Letter. 
»»  See  NASD  Letter. 
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placed  the  order.^^  Finally,  certain 
conunenters  state  that  expanding  ITS  to 
include  orders  entered  into  ECNs  would 
be  a  better  alternative  to  the  proposal.^*^ 

The  Commission  believes  that  the 
ECN  display  alternative  adopted  today 
is  consistent  with  these  suggested 
alternatives  and  will  minimize  many  of 
the  asserted  negative  effects  of  the  rule. 
The  adopted  provision  provides  an 
alternative  to  an  ECN  that  disseminates 
specialists’  and  market  makers’  best 
prices  to  the  public  quotation  system. 
Thus,  the  amendment  enables  a  market 
maker  or  specialist  to  comply  with  the 
Quote  Rule  either  directly  by  sending  to 
its  exchange  or  association  Uie  prices  of 
orders  it  places  into  ECNs  that  improve 
the  market  maker’s  or  specialist’s  public 
quote,  or  indirectly  by  using  an  ECN 
that  transmits  the  best  prices  entered 
therein  by  maricet  makers  and 
specialists  for  publication  in  the  public 
quotation  system. 

The  ECN  display  alternative  is 
consistent  with  the  alternative 
recommmded  by  the  NASD  because  the 
adopted  provision  enables  the 
specialists’  or  market  makers’  best 
prices  in  ECNs  to  be  consolidated  with 
the  exchange’s  or  association’s  best 
prices  for  dissemination  within  the 
consolidated  quotes.  In  addition,  the 
adopted  amendment  requires  the  ECNs 
to  provide  an  equivalent  means  of 
access  to  those  best  prices. 

The  Commission  recognizes  that  this 
alternative  may  reduce  &e  content  of 
infcnrmation  that  is  publicly  available 
because  under  the  ECN  display 
alternative,  the  identity  of  ^e  market 
maker  or  specialist  that  entered  the 
better  pric^  order  in  the  ECN  will  be 
withheld.^  The  Commission  believes 
this  result  is  justified  because  the  inside 
prices  and  full  sizes  of  orders  entered  by 
market  makers  and  specialists  will  be  in 
the  public  quotation  system  to  inform 
the  entire  market  of  these  prices  and 
ECNs  will  provide  equivalent  access  to 
those  prices.  Moreover,  the  Commission 
believes  the  benefits  of  facilitating  the 
use  of  ECNs,  by  permitting  the 
continued  anonymity  of  market  makers 
and  specialists,  more  than  offset  the 


^McNcgan  Stanley  Letter.  See  also,  PaineWd)ber 
Letter  (reconunending  that  priced  orders  in  ECNs  be 
included  in  the  NBBO). 

See,  e^,  STAIC  Letter;  IQ  Letter. 

^  Hie  Commission  also  notes  that  under  the 
alternative,  a  specialist  or  market  maker  that  puts 
an  wder  into  an  ECN  that  is  priced  better  than  that 
specialist’s  or  market  maker’s  public  quote,  but  is 
not  the  best  ]»iced  quote  from  any  specialist  or 
market  maker  in  the  ECN.  will  not  have  its  bettm- 
priced  order  reflected  in  the  public  quote.  The 
prices  will  be  displayed,  however,  if  the  better  price 
in  the  ECN  is  executed  or  withdrawn  and  the  lower 
specialist’s  or  market  maker’s  priced  quote  then 
becmnes  the  best  priced  quote. 


reduced  information  available  on  the 
identity  of  a  particular  market  maker  or 
specialist. 

As  an  alternative  to  the  ECN 
amendment,  certain  conunenters 
suggested  that  enforcement  of  best 
execution  principles  would  be  sufficient 
to  protect  public  investors."*  As 
discussed  in  more  detail  in  section 
ni.C.2.,  the  Commission  does  not 
believe  this  is  a  practical  alternative 
because  ECNs  do  not  provide  broker- 
dealers  with  automated  links  and  thus 
may  not  be  reasonably  available  for  the 
handling  of  retail  orders  on  an 
automated  basis.  Furthermore,  investors 
and  their  brokers  camiot  efficiently 
ascertain  if  they  have  received  the  best 
prices  for  their  orders  if  publicly 
available  prices  do  not  reflect  the  best 
prices  at  which  specialists  and  market 
makers  are  willing  to  trade.  Under  these 
circvunstances,  providing  customers  the 
best  executions  available  can  be 
achieved  most  effectively  by  ensuring 
that  the  consolidated  quotes 
systematically  include  the  better  prices 
that  market  makers  and  specialists  have 
entered  into  an  ECN. 

Finally,  certain  conunenters  argue 
that,  as  an  alternative  to  adopting  the 
ECN  proposal,  the  Commission  ^ould 
defer  any  action  imtil  further  study  is 
completi^  on  the  use  of  ECNs  because 
the  Proposing  Release  provides 
insriffident  data  regarding  whether 
customers  cmrently  get  the  best 
available  price,  or  market  maker  and 
specialist  use  of  ECNs  results  in  harm  to 
customers."®  Hie  Commission  has 
determined  to  go  forward  with  the 
amendments  now  because  of  compelling 
concerns  presented  by  two-tiered 
markets.  Many  of  the  conunenters  to  the 
proposed  rules  also  recognize  these 
concerns.  Furthermore,  as  part  of  its 
recently  concluded  Nasdaq 
investigation,  the  Commission  has 
conducted  an  extensive  analysis  since 
the  proposals  were  published  that 
supports  the  Commission’s  proposal 
and  clearly  evidences  the  existence  of  a 
“two-tiered”  market  in  which  customer 
orders  are  executed  at  publicly  available 
prices  inferior  to  prices 
contemporaneously  available  in  existing 
ECNs."*  Moreover,  Commission  data 


^  See,  e^„  Inctinet  Letter. 

^  See,  e.g.,  Instinet  Letter,  asserting  that  the 
Conunission  should  obtain  and  study  data  on  this 
matter  and  that,  absent  such  data,  adoption  of  the 
proposed  amendment  is  unwarranted. 

As  discussed  previously,  the  Commission 
believes  the  data  it  has  reviewed  supports  the  need 
for  prompt  adoption  of  the  ECN  amendment  to  the 
Quote  Rule.  See  supra  notes  222  and  223,  and 
accompanying  text.  Given  the  strong  evidence  that 
investors  would  benefit  from  public  dissemination 
of  the  hidden  prices  that  are  Ixoadly  disseminated 
to  subscribers  in  these  systems,  the  Commission 


shows  that  the  pricing  opportunities 
available  in  at  least  two  ECNs  (Instinet 
and  SelectNet)  are  not  limited  to  block 
trades,  but  extend  to  smaller  orders 
executed  in  the  system."^  The 
Commission  believes,  therefore,  that 
further  study  is  not  necessary  to  address 
a  structural  disparity  in  market 
information  that  disadvantages  investors 
who  lack  access  to  ECNs. 

c.  Operation  of  the  Rule  Amendment 

i.  Definition  of  the  Term  “Electronic 
Communications  Network” 

The  proposed  amendment  did  not 
specifically  define  the  term  “electronic 
communications  network.”  The 
Commission  did  state,  however,  that 
priced  orders  that  market  makers  and 
specialists  enter  into  certain  ECNs  are 
bids  and  offers  for  the  purposes  of  the 
Quote  Rvile."3  The  proposal  applied  to 
systems  that  widely  disseminate  priced 
orders  to  third  parties  and  permit  such 
orders  to  be  executed  against  in  whole 
or  in  part.  The  Commission  further 
explained  that  the  term  “elect^nic 
communications  network”  was 
intended  to  include  continuous  auction 
trading  systems,  but  was  not  intended  to 
include  crossing  systems  or  broker- 
dealer  internal  order  routing  systems. 

Several  conunenters  suggested  the 
need  for  a  definition  of  the  term 
“electronic  communicatiems 
network.”  The  Commissfon  agrees 
that  it  is  appropriate  to  define  the  term 
in  the  Quote  Rule  and  has  decided  to 
adopt  a  definition  that  reflects  the 
fundamMital  characteristics  of  an  ECN 
as  discussed  in  the  Proposing  Release. 

As  discussed  earlier,  the  objective  of 
the  ECN  amendment  is  to  incorporate 
within  the  consolidated  public  quote 
firm  prices  quoted  by  market  makers 
and  specialists  in  securities  markets  that 
widely  disseminate  those  prices  but  are 
not  registered  as  exchanges  or 
associations  and  thus  are  not  integrated 


believes  that  it  is  appropriate  to  adopt  the 
amendments  to  the  Quote  Rule. 

^  As  noted  above,  the  Appendix  to  the  21(a) 
Report  states  that  average  trade  size  for  Nasdaq 
NMS  securities  on  Instinet  was  approximately  1,600 
shares  for  the  period  studied,  wdiile  the  average 
trade  size  generally  in  the  securities  was 
approximately  1,900  shares.  See  Appendix  to  the 
21(a)  Report  at  A-8. 

^  As  a  result,  relevant  provisions  of  the  Quote 
Rule,  such  as  the  obligation  on  exchanges  and 
associatioru  to  disseminate  quotes,  and  the  firmness 
requirement  placed  on  a  market  maker  or  specialist 
who  furnishes  the  quotes,  become  operative  with 
respect  to  a  security  when  a  maricet  maker  or 
specialist  enters  an  order  for  that  security  into  an 
ECN.  See  section  IIIJ3.2.c.v.,  infra. 

^See Goldman  Sachs  Letter;  Instinet  Letter, 
Schwab  Letter.  In  addition,  one  commenter  argues 
that  ECNs  should  include  SRO  stock  crossing 
systems  and  all  non-market-maker  faroker-dei^ars. 
NYSE  Letter. 


Federal  Register  /  Vol.  61,  No.  178  /  Thursday,  September  12,  1996  /  Rules  and  Regulations  48313 


into  the  NMS.  Therefore,  the 
Commissicm  has  defined  the  term  . 
“ECN”  as  an  electronic  syston  that 
widely  disseminates  to  third  parties^ 
orders  entered  therein  by  a  market 
makcHT  or  specialist,  and  permits  such 
orders  to  bie  executed  against  in  whole 
or  in  part.  The  definition  specifically 
excludes  any  system  that  crosses 
multiple  orders  at  one  or  more  specified 
times  at  a  single  price  set  by  the  system 
and  that  does  not  allow  orders  to  be 
crossed  or  executed  against  directly  by 
participants  outside  of  such  times.  This 
exclusion  is  consistent  with  statements 
made  in  the  Proposing  Release  that  it 
was  not  the  Cornmission’s  intention  to 
cover  crossing  systems  because  these 
systems  do  not  communicate  to 
multiple  market  participants  the  prices 
at  which  system  subscribers  are  willing 
to  trade.  Rather,  the  excluded  crossing 
systems  themselves  establi^  an  inter^ 
trading  price  for  subscribers  on  an 
episodic  basis.^ 

The  ECN  definition  also  excludes  any 
system  operated  by,  or  on  behalf  of,  a 
market  rnaker  or  specialist  that  executes 
customer  orders  primarily  for  its  own 
account  as  principal,  other  than  as 
riddess  principal.  This  exclusion  is 
intended  to  ensure  that,  as  discussed  in 
the  Proposing  Release,  internal  broker- 
dealer  order  routing  systems  in  which 
the  mariwt  maker  trades  primarily  with 
customer  orders  on  a  principal  basis  are 
not  ECNs  within  the  scope  of  the 
amendment  The  exclusicm  would  not 
except  fiom  the  ECN  definition  systems 
that  involve  multiple  market  makers  or 
specialists  competing  as  princi{>al  in  a 
security  or  that  cross  multi|de  madcet 
maker  and  customer  orders. 

Furthermore,  the  Commissicm 
believes  the  definition  should  be  read 
broadly  to  include  systesas  that  match 
orders  internally  and  deliver  the 
matched  mder  to  some  other  nunket  for 
execution.  Thus,  the  term  “permits  such 
orders  to  be  executed  against”  shotild 
not  be  read  to  exclude  systems  vdiere  a 
narrow  technical  reading  of  “executed” 
is  the  only  reason  that  the  system  would 
not  foil  within  the  ECN  delation.  Fm 
example,  if  a  system  puts  buy  orders 
and  sell  orders  together  for  execution, 
completes  all  necessary  elements  of  the 
trade,  and  then  sends  the  matched  pair 
to  an  exchange  or  association  merely  to 
print  the  terms  of  the  trade  on  the 


MS  The  CommiMion  intends  the  term  “third 
perties"  to  refer  to  suhecribers  to  the  ECN,  other 
than  the  ECN  and  the  market  maker  or  specialist 
that  is  entering  its  priced  order  into  the  ECN.  The 
ECN  also  may  disseminate  to  others,  including  ntm- 
suhscribers. 

MS  The  Commission  notes  that  broker-dealers  that 
publish  quotes  through  a  vendor  are  already 
covered  by  the  rule. 


Consolidated  Tape,  the  system  would  be 
an  ECN. 

ii.  “Priced  Orders”  in  ECNs 

Under  this  definition,  the 
Commission  intends  to  include  in  the 
public  quotation  ^stem  firm  prices  for 
securities  entered  by  market  makers  or 
specialists,  whether  such  firm  prices  are 
labeled  as  “quotes"  or  “orders.”  The 
Commission  believes  that  priced  orders 
entered  by  market  makers  or  specialists 
into  ECNs  where  the  orders  are  widely 
disseminated  and  executable  are  the 
functional  equivalent  of  madcet  maker 
or  specialist  potations,  and  like 
quotations,  pfoy  a  key  role  in  the  price 
discovery  process.  The  Commission 
thus  believes  that  these  “quotation- 
equivalents”  should  be  m^e  part  of  the 
public  quote. 

Although  some  commenters  argue 
that  pric^  orders  entered  into  E^s  are 
more  closely  parallel  to  prices 
communicated  over  the  telephone  to 
other  market  makers  than  to  maricet 
quotes,  the  Commission  recognizes  a 
fondamental  distinction  betwisen 
limited  communication  of  price  in 
bilateral  telephone  negotiations  and 
broad  exposure  of  firm  prices  to 
multiple  participants  in  a  marimt.^^ 
Accordingly,  prices  communicated  by 
telephone  ate  excluded  because  these 
prices  generally  are  not  widely 
dissentinated  to  other  parties  for 
execution.  The  rule  alro  would  not 
cover  indications  of  interest  that  do  not 
constitute  firm  prices. 

In  this  ccmnection,  the  Commission 
intended  the  term  “priced  order.” 
which  is  deemed  imder  the  ECN 
amendment  to  be  a  bid  or  offer,  to 
encompass  commitments  to  buy  or  sell 
a  security  at  a  particular  price  for  a 
particular  mmmer  of  shares.  The 
Commission  also  does  not  intend  the 
term  “priced  orders”  to  include  interest 
to  buy  or  sell  a  security  where  price  or 
the  number  of  shares  is  not  specified  to 
system  subscribers,  unless  the  price  or 
size  is  otherwise  understood  as  part  of 
the  system's  operation."®  The  ECN 


M7The  Cmnmiaaion  recognizes  that  market 
makers  and  specialists  may  be  willing  to  trade  widt 
certain  customers  at  bMtar,  negotiated  prices,  such 
as  when  market  makers  negotiate  with  custoiners 
over  the  telephone.  In  contrast,  howevw,  the  prices 
quoted  by  market  makm  and  soecialists  in  ECNs 
are  widely  disseminated  to  manat  participants.  In 
adopting  the  ECN  amendment  the  Commission  is 
reaffirming  the  NMS  principle  that  prices 
advertised  in  one  maricet  must  be  integrated,  into  the 
national  market— that  is.  the  consolidated  public 
quote. 

MS  The  definition  of  an  ECN  specifically  excludes 
any  system  that  crosses  multiple  orders  at  one  or 
more  specified  times  at  a  sin^e  price  set  hy  the  ECN 
(hy  algorithm  at  by  any  derivative  pricing 
meclumism)  and  does  not  allow  or^rs  to  be  crossed 
or  executed  against  directly  by  subscribers  outside 
of  such  times.  See  llAcl-KaXS). 


amendment  would,  however,  include 
priced  orders  entered  into  an  ECN  by  a 
market  maker  or  specialist  that  are 
visible  only  to  some  system  subscribers 
if  these  orders  can  be  executed  against 
in  the  ECN.  The  ECN  amendment  is 
intended  to  require  the  public  display  of 
priced  orders  entered  into  ECNs  by 
market  makers  and  specialists  where 
these  priced  orders  are  similar  to 
quotations.  Accordingly,  the 
^mmission  does  not  intend  the  ECN 
amendment  to  apply  to  a  priced  order 
that  is  entered  into  an  ECN  by  a  maricet 
maker  or  specialist  merely  in  order  to 
execute  against  an  existing  order  visible 
in  the  ECN,  and  not  enter^  to  ehcit 
other  buying  or  selling  interest.  If, 
however,  the  order  entered  by  the 
market  maker  or  specialist  does  not  in 
foct  execute  imme^tely  in  fiill  against 
an  existing  order  but  rather  is  itself 
disseminated  as  an  open  order  in  the 
ECN,  the  market  mal»r  or  specialist 
must  comply  with  the  requirements  of 
the  ECN  amendment  vtith  respect  to  the 
order. 

In  order  to  ensure  that  customers 
consistently  receive  the  benefit  of  better 
prices  entered  into  ECNs,  a  maricet 
maker  m  specialist  entering  an  all-or- 
none  or  minimum  size  ordm  for  its  own 
accotmt  into  an  ECN  would  be  required 
to  include  this  price  in  its  public  quote, 
or  disseminate  the  price  via  the  ECN 
display  alternative,  and  thereby  publicly 
display  the  order  for  the  full  number  of 
shi^  for  execution  in  whole  or  in  part. 

>  Although  the  execution  of  an  all-or- 
none  o^er  is  typically  conditioned  on 
execution  of  the  entire  size  of  the  order, 
the  Commission  believes  that  allowing 
market  makers  to  avoid  puUic  display 
of  an  unconditional  ipiote  when  u^g 
this  type  of  order  coiUd  seriously 
undermine  the  purposes  of  the  nile."’ 
The  rule  will  permit,  however,  a  maricet 
maker  or  specialist  to  enter  an  all-or- 
none  customer  order  into  an  ECN 
without  requiring  public  display  of  the 
quote  for  that  order  where  the  customer 
specifically  requests  that  the  order  be 
executed  on  an  all-or-none  basis.  This 
latter  provision  accommodates  the 
desire  of  some  customms  to  trade  only 
at  a  specific  size  associated  with  a 
specific  price. 

iii.  ECN  Display  Alternative 

Pursuant  to  the  amendment  as 
adopted,  a  priced  order  entered  by  a 
marlmt  maker  or  specialist  into  an  ECN 
that  widely  disseminates  the  order  is 
deemed  to  be  a  bid  or  offer  for  the 


M»  All-or-none  and  mininium  size  orders  are 
rarely  used  by  market  makers  and  specialists  in 
ECNs  and  are  prohibited  from  being  included  in  the 
public  quotes  ^  the  registered  exchanges  and 
Nasdaq. 
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purposes  of  the  maricet  maker’s  or 
specialist’s  quotation  reporting 
ohlirations  under  the  Quote  Rule.  As  a 
resmt,  specialists  and  market  makers  are 
requiiM  to  include  such  orders  in  the 
bios  and  o&rs  they  communicate  to 
their  exchange  or  association  for 
inclusicm  in  die  published  quotations ' 
made  available  by  the  exchange  or 
assodatiOQ.^ 

As  discussed  above,  in  response  to  the 
concerns  of  some  conunenters,  the 
adopted  amendment  includes  an 
alternative  to  the  specialist  or  maricet 
maker  itaelf  revising  its  public  quotation 
to  reflect  its  better  priced  order  entered 
in  an  ECN.  This  alternative  allows  the 
ECN  to  act  as  an  intermediary  in 
communicating  to  the  public  quotation 
system  the  best  price  and  size  of  orders 
for  each  security  that  have  been  entered 
into  the  ECN  by  a  specialist  or  market 
makor.  To  communicate  the  quotations 
publicly,  the  ECN  must  submit  the  best 
price  entned  by  a  specialist  or  market 
maker  to  an  exdiange  or  association,  or 
to  a  securities  information  processor 
acting  on  bdialf  of  one  or  more 
exchumes  or  associations. 

The  utemadve  reduces  the  impact  of 
the  amendment  <m  specialists  and 
market  makers  because  they  have  a 
choice  regarding  how  to  comply  with 
their  obU^don.  This  alternative  also 
reduces  the  impact  of  the  amendment 
on  ECNs  by  ofEaring  these  systems  an 
opportunity  to  provide  additional 
se^ces  to  their  subscribers,  and 
creating  an  opportunity  to  generate 
addidcN^  Older  flow  hpm  non¬ 
subscribers.  At  the  same  time,  more 
accurate  prices  are  provided  through 
public  quotation  systems  than  are 
currently  available. 

Under  this  alternative,  consistent  with 
the  goals  of  the  initial  proposal,  the  ECN 
must  oxnply  with  two  conditions.  First, 
the  ECN  must  provide  the  best  prices 
and  sizes  that  market  makers  or 
specialists  have  entered  in  the  ECN  to 
the  public  quotation  system  for 
inclusion  in  the  consolidated  quotation. 
The  market  maker  or  specialist 
responsible  for  the  price  does  not  have 
to  ^  identified.”'  The  ECN  must, 
however,  at  a  minimiim,  publicly 
identify  itself  as  the  originating  system 
for  these  prices.  Accordingly,  if  a  market 
maker  puts  an  order  that  improves  the 


^  An  OTC  mariwt  maker  that  places  priced 
orders  far  executioa  into  any  ECN  will  in  efiect  be 
making  an  election  to  communicate  quotations  to 
its  association  bids,  offers  and  quotation  sizes  in  the 
security.  See  llAcl-KaKZSMiiXB). 

An  ECN  that  does  not  offer  the  option  of 
anonymity  to  its  subscribers  could  choose  to 
include  the  identity  of  the  market  maker  or 
specialist  with  the  prices  furnished  to  the  SRO  for 
public  dissemination.  As  discussed  below,  the  ECN 
alsb  must  provide  access  to  these  prices 


NBBO  into  an  ECN  and  the  ECN 
disseminates  that  price  to  the  public 
quotation  system,  the  disseminated 
price  must  either  be  identified  as 
originating  from  the  market  maker  or 
from  the  ECN. 

Second,  the  ECN  must  provide  non¬ 
subscriber  brokers  and  d^ers  with  a 
means  of  access  to  those  prices  entered 
in  the  ECN  by  market  makers  and 
specialists,  lliis  access  must  be 
equivalent  to  the  access  that  would  have 
been  avaiMile  for  the  relevant  security 
if  these  prices  had  been  published  in  the 
market  makers’  or  specialists’ 
quotaticm.”^  The  extent  and  form  of  this 
access  will  depend  on  the  formls)  of 
access  available  in  the  market  to  which 
the  ECN  supplies  the  bids  and  offers  for 
public  dissemination.”^ 

For  example,  market  makers  in 
Nasdaq  NMS  and  SmallCap  securities 
typically  can  be  reached  tl^ugh  the 
telephone  and  through  the  NA^’s 
Sm^  Order  Execution  System. 
Therefore,  an  ECN  that  chooses, 
pursuant  to  the  alternative,  to  act  as  an 
intermediary  for  its  maricet  maker  and 
specialist  subscribers  for  Nasdaq  NMS 
and  Smallcap  securities  worild  ^ve  to 
be  prepared  to  receive  and  execute 
telephone  orders  finm  broker-dealers 
against  those  market  makers’' and 
specialists’  orders  entered  in  the  ECN. 
Ilie  ECN  will  have  to  execute  these 
orders  promptly  at  the  prices  the  market 
makers  and  specialists  nave  entered  into 
the  ECN.  In  addition,  because  a  market 
maker  'with  the  best  price  in  a  Nasdaq 
NMS  security  is  subject  to  SOES 
executions,  ^s  equivalent  access 
condition  would  require  the  ECN  to 
provide  broker-dealers  who  use  SOES 
with  equivalent  automated  access  to  the 
best  priced  market  maker  orders  in  the 
ECN.  This  could  be  accomplished  either 
throiigh  an  electronic  linkage  to  SOES 
or  by  other  means  agreed  upon  with  the 
NASD.  For  example,  the  ECN  could 
supply  the  NASD  udth  an  identifier  for 
the  m^et  maker  who  entered  the  best 
priced  order,  which  the  NASD  could 
use  in  assigning  SOES  executions  to  that 
market  maker .”^ 


^  For  access  to  be  “equivalent”,  the  ECN  must 
enable  non-subscribing  broker-deaiers  to  execute 
against  the  ECN’s  published  best  price  to  the  same 
extent  as  would  be  possible  had  ffiat  best  price  been 
reflected  in  the  public  quote  of  a  specialiM  or 
market  maker.  The  ECN,  ho%vever,  may  impose 
charges  for  access  to  its  system,  similar  to  the 
communications  and  systems  charges  imposed  by 
various  markets,  if  not  structured  to  discourage 
access  by  non-subscriber  broker-dealers. 

^The  extent  and  form  of  the  access  will  not 
necessarily  be  the  same  as  the  access  available  in 
the  market  to  which  the  specialist  or  market  maker 
would  otlMHwise  supply  its  bid  and  offers. 

As  discussed  supra  section  IL,  the  NASD  has 
proposed  a  tww  facility,  NAqcess,  which,  as  part  of 
its  [woposed  services,  would  widely  disseminate 


Similarly,  in  exchange-listed 
securities,  the  degree  of  access  that  the 
ECN  must  offer  would  depend  on  the 
current  access  that  the  market  receiving 
the  information  from  the  ECN  offers  to 
broker-dealers  in  the  relevant  type  of 
security.  If  the  ECN  communicates 
prices  for  exchange-listed  securities  to 
an  exchange,  the  specialist  or  market 
maker  orders  in  the  ECN  must  be 
accessible  to  broker-dealers  in  the  same 
manner  as  quotes  on  that  exchange.  This 
access  would  include  any  automated 
execution  features  offered  to  bitdcer-'^ 
dealers  by  the  exchange.  The  ECN  must 
provide  to  the  exchange,  or  to  the 
exchange  specialist  in  each  security, 
access  to  the  market  maker  or  specialist 
orders  in  the  ECN.  Such  access  must 
prcvide  broker-dealers  with  the  ability 
to  enter  and  obtain  executions  for  their 
orders  at  least  as  promptly  as  that 
V  exchange  offers  to  its  own  members 
through  its  order-routing  and  execution 
systems.  Because  the  ITS  Plan  applies  to 
exchange-trading  of  listed  securities, 
orders  received  from  other  maricets 
through  rrs  must  have  the  same  ability 
to  trade  with  ECN  orders  whose  prices 
are  displayed  through  the  exchange  as 
they  have  with  the  exchange’s  own 
quotatimis.  For  instance,  if  the  exchange 
specialist  typically  receives  incoming 
ITS  commitments  and  executes  them 
manually,  the  ECN  must  at  a  minimum 
enable  the  incoming  ITS  commitment  to 
be  manually  entered  into  the  ECN  for 
execution. 

If  the  ECN  instead  provides  orders  in 
exchange-listed  securities  to  the  NASD 
for  inclusion  in  the  public  quotation 
system,  the  orders  must  be  as  accessible 
to  broker-dealers  as  the  quotes 
published  by  third  market  makers  in 


priced  orders  for  execution  in  vidiole  or  in  part 
Supra  note  45.  As  proposed,  Neqcess  wotild 
publish  its  best  prices  in  the  Nastfaq  quotation 
system  stream  and  would  be  accessible  to  all  NASD 
members  for  order  entry  and  execution  agaiiut 
those  orders.  Thus,  NAqcess,  as  proposed,  would 
appear  to  make  pricee  entered  by  market  makers 
into  NAqcess  available,  and  provide  equivalent 
access  under  the  altwnative.  Therefore,  a  market 
maker  that  entered  its  best  priced  order  into 
NAqcess  would  comply  with  the  requirements  of 
the  ECN  amendment  without  reflecting  the  order  in 
the  market  maker’s  own  quote.  Moreover,  a  market 
maker  that  entmed  an  order  into  aix}thw  ECN  et  a 
price  better  than  its  quote  could  satisfy  the 
requirements  of  the  ECN  amendment  entering  an 
order  reflecting  this  price  into  NAqcess,  even  if  the 
other  ECN  does  not  directly  provide  the  price  to  the 
public  quotation  system,  because  this  use  of 
NAqcess,  as  {woposed,  would  meet  the 
requirements  of  the  anoendmenL  Similarly,  an  ECN 
av^ling  itself  of  the  ECN  display  alternative  could 
provide  prices  directly  to  NAqcess.  The  ECN  and 
the  NASD  also  could  develop  mechanisms  to 
ensure  public  anonymity  of  market  makers  that  use 
ECNs,  while  provicUng  to  the  NASD  the  identity  of 
the  market  miakers  that  are  at  the  inside  quote  solely 
for  the  purpose  of  direct  order-routing  between 
NAqcess  and  the  market  maker. 
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exchange-listed  securities.  At  a 
minimum,  these  prices  must  be 
included  as  part  of  the  third  market 
quotation  display  and  identified  as 
originating  from  a  named  market  maker 
or  from  a  named  ECN.  For  non-Rule 
19c-3  securities,  broker-dealers  must  be 
able  to  contact  the  ECN  by  telephone 
and  have  an  order  promptly  entered  into 
the  ECN  for  execution.  Rule  19c-3 
securities,  the  ECN  also  must  be 
accessible  through  the  ITS/CAES 
linkage,  operated  by  the  NASD,  in  the 
same  manner  as  other  third  market 
maker  quotes  in  those  securities.^^ 
Under  the  ECN  display  alternative, 
the  ECN  must  furnish  to  an  exchange  or 
association  the  full  size  associated  with 
the  best  priced  orders  placed  in  the  ECN 
by  market  makers  and  specialists  to  buy 
and  to  sell  a  security.  This  full  size 
requirement  under  the  alternative  is 
intended  to  give  the  public  information 
about  the  depth  of  the  mmket  at  the 
ECN  prices,  while  maintaining  the 
anonymity  of  market  makers  and 
specialists.  For  example,  if  an  ECN  is 
frunishing  quotation  information  to 
Nasdaq  under  this  alternative,  and  a 
market  maker  enters  a  4,000-shcire  order 
into  the  ECN  at  a  price  that  is  better  than 
other  market  maker  or  specialist  prices 
for  that  security  in  the  ECN,  the  ECN 
will  be  required  to  provide  Nasdaq  that 
price  and  size  of  4,000  shares  as  a 
quotation  for  public  dissemination.  If 

2.500  shares  of  this  ordqf  is  executed, 
the  ECN  must  display  the  remaining 

1.500  shares.  If  two  market  makers  enter 
4,000-share  orders  for  a  security  at  the 
same  price,  which  is  the  best  price  in 
the  ECN  for  that  secimty,  the  ECN  is 
required  to  show  all  8,000  shares 
publicly.  In  contrast',  if  a  market  maker 
enters  a  100-share  order  for  a  Nasdaq 
security  at  the  best  price  in  the  ECN  for 
that  security,  the  alternative  requires  the 
ECN  to  furnish  the  price  for  only  100 
shares,  even  though  NASD  rules  require 
Nasdaq  market  makers  to  display  no  less 
than  1000,  500,  or  200  shares  in  Nasdaq, 
depending  on  the  characteristics  of  that 
security. 

The  Commission  recognizes  that  the 
means  of  providing  equivalent  access 
will  vary  for  different  markets,  and  that 
ECNs  operating  rmder  the  ECN  display 
alternative  that  currently  do  not  provide 
access  to  their  systems  to  non¬ 
subscribers  will  have  to  develop 
methods  to  provide  this  access.  Meeting 
this  requirement  may  be  achieved  in  a 
variety  of  ways,  including  a  linkage 
between  ECNs  and  one  or  more  of  the 


^  As  discussed  below  concerning  expansion  of 
the  ITS/CAES  linkage,  currently  non-Rule  19c-3 
seciuities  may  not  be  traded  via  the  ITS/CAES 
linkage. 


SROs.  The  Commission  believes  an  SRO 
that  accepts  the  prices  provided  by  an 
ECN  for  publication  should  be 
authorized  to  impose  reasonable  rules 
related  to  the  public  dissemination  of 
those  prices  upon  market  makers  and 
specialists  who  avail  themselves  of  this 
alternative.  The  rules  an  SRO  imposes 
in  this  regard,  however,  may  not 
establish  standards  for  the 
dissemination  of  these  prices  that  are 
more  burdensome  for  market  makers 
and  specialists  using  ECNs  than  the 
SRO  rules  that  apply  to  quotations 
delivered  directly  to  the  SRO  by 
specialists  and  market  makers. 

The  Commission  looks  forward  to 
working  closely  with  all  market 
participants  to  effect  the  necessary 
market  developments  to  ensure  that  this 
alternative  method  of  compliance  with 
the  Quote  Rule  is  made  possible.  In 
order  to  ensure  prompt  implementation 
of  the  necessary  changes  before  the 
effective  date  of  the  rule  amendments, 
the  Commission  requests  each  SRO, 
individually  or  jointly  as  signatories  to 
the  CQS  Plan,  to  notify  the  Commission 
in  writing  by  October  28, 1996  regarding 
its  willingness  and  its  plan  to  afford 
ECNs  the  opportunity  to  communicate, 
for  inclusion  in  the  public  quotation 
system,  the  prices  of  market  makers  and 
specialists. 

In  order  to  implement  the  changes  to 
the  Quote  Rule  under  new  subsection 
(c)(5),  the  prices  sent  to  an  ECN  by 
market  mtdeers  and  specialists  will  have 
to  be  displayed  in  the  public  quotations 
disseminate  by  SROs,  and  order 
routing  or  access  linkages  will  have  to 
be  in  place.  After  hearing  from  the 
SROs,  the  Commission  will  determine 
whether  it  will  be  necessary  to  use  its 
authority  vmder  Section  llA(a)(3)(B)  of 
the  Exchange  Act  to  require  Ihe  SROs  to 
act  jointly  to  provide  means  to 
accomplish  these  objectives. 

iv.  Minimum  Price  Variations 

In  the  Proposing  Release  the 
Conunission  recognized  that  there  may 
be  different  minimum  price  variations 
in  any  given  security  between  the  SROs 
providing  a  market  for  the  security  and 
ECNs  through  which  the  security  is  also 
traded.  Currently  most  exchange-listed 
seciuities  tend  to  be  quoted  and  traded 
with  a  minimum  price  variation  of 
point  or  Via  point.^^*  Nasdaq  securities 
can  be  publicly  reported  in  variations  as 
low  as  Vb4,  and  can  be  quoted  in 


^NYSE  Rule  62  provides  that  bids  or  offers  in 
stocks  selling  above  one  dollar  per  share  may  not 
be  made  at  a  variation  of  less  tium  one-eighth  of  a 
dollar  or  twelve  and  a  half  cents;  Amsx  Rule  127 
allows  for  one-sixteenth  spreads  for  stocks  priced 
under  ten  dollars,  and  one-eighth  spreads  for  stocks 
priced  ten  dollars  and  over. 


minimum  variations  as  low  as  Vba, 
depending  on  the  price  at  which  the 
security  trades.*^  Some  ECNs  allow 
priced  orders  in  variations  as  low  as 
Vtse;  other  systems  provide  for  orders 
priced  in  decimals  as  small  as  one  cent. 

Most  commenters  did  not  address  the 
issue  of  ECN  minimiiTn  price  variaticms. 
Some  commenters  that  md  address  the 
issue,  however,  recommended  that  the 
ECN.  quote  be  rounded  fw  public 
dissemination  either  downward  from  or 
upward  to  better  prices  in  increments  of 
V^a  or  smaller.^T*  Other  commenters 
recommended  rounding  in  decimals,^ 
while  still  others  stron^y  opposed  the 
use  of  decimals.^  One  commenter 
asserted  that  non-standard  increments 
(i.e.,  increments  not  approved  by  the 
primary  market  for  the  relevant  security) 
should  be  prohibited  in  non-primary 
markets.^>  To  address  situations  where 
the  priced  order  in  an  ECN  is  at  a  non¬ 
standard  increment,  the  Commission 
has  determined  that  it  is  appropriate  to 
intmpret  the  ECN  amendment  to  allow 
market  makers  and  specialists  to  comply 
with  the  amendment  (either 
individually  or  throu^  the  ECN)  by 
rounding  up  or  down  to  the  nearest 
fraction  accepted  by  the  market 
disseminating  the  quote  provided  by  the 
ECN.2*2  The  ^mmission  believes, 
however,  that  rounding  is  appropriate  < 
only  if  the  rounded  public  quotes  are 
accompanied  by  an  identifier  that  marks 
the  quote  as  roimded.^  Market  makers, 
specialists,  and  ECNs  will  be  permitted 
to  round  the  prices  of  ECN  buy  orders 


^Tha  NASD  does  not  have  a  minimum  variation 
policy  for  Nasdaq  stocks.  Nasdaq,  however,  is 
designed  to  (nocess  quotes  and  trades  in  particular 
minimum  variations. 

^  See,  e.g.,  NASD  Letter;  I/>hman  Letter;  Instinet 
Letter. 

^  See,  e.g..  Letter  from  Leslie  M.  Mane,  Assistant 
Professor  of  Economics  and  Management,  and 
Eugene  Kandel,  William  E.  Simon  Graduate  School 
of  Business  Administration.  University  of 
Rochester,  to  Commissioner  Steven  Wallman,  SEC, 
dated  November  27, 1995  (“Marx  and  Kandel 
Letter"),  concluding  that  the  markets  should  move 
toward  decimal  pricing. 

»>  See  CHX  Letter. 

**  See  Madoff  Letter. 

^The  Commission  believes  this  alternative  is 
preferable  to  imposing  particular  trading 
increments  on  the  markets.  At  the  satne  time, 
however,  this  alternative  will  provide  the  markets 
with  an  incentive  to  voluntarily  move  towards  finer 
trading  increments. 

^In  order  to  facilitate  compliance  with  the  rule, 
it  will  be  necessary  for  SROs  to  provide  a  means 
for  rounded  prices  to  include  a  “rounded” 
identifier  that  makes  clear  that  a  better  price  is 
available  in  the  ECN.  The  Commission  notes  that 
SROs,  and  the  public  quotation  system,  may  not 
currently  have  such  a  field  available  for  identifying 
quotations  as  rounded.  The  Commission,  therefore, 
requests  that  the  SROs  work  jointly  to  modify  the 
public  quotation  system  to  ensure  that  speci^sts, 
market  makers,  and  ECNs  that  are  dissmiinating 
rounded  prices  have  the  ability  to  distinguish  those 
rounded  quotes. 
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down  to  the  nearest  quote  increment, 
and  round  the  prices  of  ECN  sell  orders 
up  to  the  nearest  increment.  For 
example,  imder  this  interpretation,  if  a 
maricet  maker  or  specialist  enters  a 
priced  buy  order  into  an  ECN  at  lOVis 
and  the  niaiket  receiving  the  price  from 
the  ECN  for  dissemination  has  a 
TTiinimiim  quote  increment  of  Vh,  a  bid 
of  ldV4  will  be  displayed  in  the  public 
market  and  identified  as  a  roimded  ,. 
price.  This  result  reflects  an  SRO  rule 
that  prohibits  dissemination  of  quotes  in 
Vis  variations.  If  the  market  maker  or 
specialist  already  is  bidding  publicly  at 
IOV4  when  it  enters  the  lOVis  buy  order 
in  an  ECN,  the  market  maker  or 
sp>ecialist  pubUshing  a  quote  must 
reflect  the  ECN  order  by  identifyuig  its 
IOV4  bid  as  rounded. 

In  addition,  market  makers  and 
specialists  entering  orders  into  ECNs 
that  are  reflected  at  roimded  prices  in 
the  public  quote  will  be  expected  to  give 
their  customers  an  execution  at  the 
superior  non-rounded  price.  Thus,  the 
market  maker  or  specialist  quoting  a 
rounded  price  of  IOV4  to  reflect  a  lOVis 
buy  order  must  give  a  customer  sell 
order  an  execution  at  lOVis  up  to  the 
published  size.  Similarly,  an  ECN 
providing  market  maker  or  specialist 
prices  pursuant  to  the  rounding 
alternative  must  execute  an  incoming 
order  at  the  non-rounded  price.  The 
Commissiou  recognizes  that  it  may  not 
be  feasible  for  mai^t  makers  or 
specialists  that  have  not  entered  the 
rounded  order  into  an  ECN  to 
determine,  in  an  efficient  maimer,  the 
actual  price  of  the  better  order  in  the 
ECN.  Ilus  may  particularly  be  true  with 
respect  to  ma^et  makers  or  specialists 
operating  automated  execution  systems. 
The  Commission  believes  that  it  is 
appropriate  in  such  instances  for  such 
mi^et  makers  and  specialists  that  did 
not  enter  the  roimded  order  to  execute 
orders  at  the  displayed  rounded 

price.^M 

The  Commission  recognizes  that  this 
interpretation  will  allow  prices  in  ECNs 
that  are  denominated  in  non-standard 
quotation  increments  not  to  be  fully 
displayed,  but  believes  this 
interpretation  is  appropriate  to 
acconunodate  ECN  prices  in  the  existing 
public  quotation  system  without 
imposing  uniform  trading  increments.^ 
The  rounding  identifier  will  inform 
investors  that  a  better  price  is  behind 
the  rounded  quote.  Thus,  even  though 
the  actual  price  carmot  be  readily 


**See  alto,  aection  IILCZ.  for  a  diacussion  of  best 
execution,  infra. 

^If  primary  markets  in  the  future  allow 
narrower  quotation  increments,  these  ECN  prices 
between  the  existing  quotation  iiuzements  could  be 
more  accurately  displayed  in  the  public  quote. 


displayed,  investors  will  be  aware  of, 
and  will  be  able  to  obtain,  the  better 
price  in  the  ECN  or  fiom  the  market 
maker  or  specialist. 

V.  Effect  on  the  Voluntary  Aspect  of  the 
Quote  Rule 

If  an  ore  market  maker  uses  an  ECN 
that  does  not  rely  on  the  alternative  of 
communicating  that  market  maker’s  best 
prices  to  the  public  quotation  system, 
then  the  market  maker  must  publish  in 
its  own  quote  that  better  pric^  order 
entered  into  the  ECN.  Once  a  market 
maker  pubUshes  a  quote  through  its 
association  to  reflect  a  priced  order  it 
entered  into  an  ECN,  pursuant  to  Rule 
llAc~l(c)(5)(i)(A),  it  will  be  deemed  to 
have  elected  to  publish  quotations  in 
that  security and  will  therefore  be 
sub|ect  to  the  quotation  provisions  of 
the  Quote  Rule.  Moreover,  pursuant  to 
certain  existing  SRO  rules,^^? 
withdrawal  of  that  quotation  after  the 
ECN  order  has  been  executed  or 
withdrawn  prevents  the  market  maker 
from  immediately  reinstating  quotes  in 
that  security.’^  As  a  practic^  matter, 
once  electing  to  quote,  a  withdrawal 
then  precludes  the  market  maker  from 
continuing  to  enter  priced  orders  for  the 
security  in  an  ECN  because  of  the  SRO 
prohibition  on  re-entering  quotes  after 
withdrawal. 

The  Commission  solicited  comment 
on  this  aspect  of  the  ECN  proposal. 
Although  most  commenters  were  silent 
concerning  this  issue,  certain  comments 
indicate  confusion  as  to  the  effect  on 
market  makers  who  ciurently  use  ECNs 
but  who  do  not  voluntarily  quote  under 
the  existing  Quote  Rvile.2«9  T^e 


^17  CFR  240.11Acl-l(b)(5],  as  amended.  See 
also,  17  C311 240.11Acl-l(a)(25),  17  CFR 
240.11Acl-l(c)(4)(ii),  and  llAcl-l(c)(S)ai],  as 
amended,  acting  jointly  to  ensure  tbiat  OTC  maricet 
makers  publish  quotations  pursuant  to  the  Quote 
Rule  in  securities  they  trade  via  ECNs. 

^  See  NASD  Manual,  Marketplace  Rules,  Rule 
4600  et.  seq.,  Nasdaq  Market  Maker  Requirements 
(requiring  members  to  maintain  continuous  two- 
sided  quotations  in  the  Nasdaq  securities  for  which 
they  are  registered  as  market  makers).  See  also,  ITS 
Plan,  Section  6(A)(i)(B),  Furnishing  Quotations 
(requiring  each  ITS  Participant  to  furnish  the 
current  bid-asked  quotation  emanating  firom  its 
floor  of,  in  the  case  of  the  NASD,  the  best  bid  and 
offer  wnanating  horn  ITS/CAES  market  makers  in 
eligible  securities).  Unexcused  withdrawal  of 
quotations  violates  these  NASD  rules  and  ITS 
provisions. 

^This  will  be  true  even  if  the  market  maker 
traded  less  than  1%  of  the  share  volume  in  the 
security  in  the  previous  quarter  because  the  1% 
threshold  of  the  Quote  Rule  for  mandatory  quotes 
ivould  not  exempt  the  market  maker  from 
disseminating  quotes  once  the  maAet  maker  has 
“elected"  to  quote  the  security  by  using  the  ECN. 

^  See,  e.g.,  Madoff  Letter;  Instinet  Lettw.  In  its 
comment  letter,  Instinet  notes  that  some  market 
makers  that  make  a  continuous  market  in  a  security, 
but  do  not  normally  publish  quotations  in  that 
security,  will  now  be  required  to  disseminate 
quotations  for  that  security  if  the  market  maker 


Commission,  therefore,  reiterates  that 
the  combined  operation  of  the  ECN 
amendment  and  SRO  rules  may  require 
a  market  maker  or  specialist  who  enters 
an  order  into  an  ECDN  that  does  not  rely 
on  the  ECN  display  alternative,  and 
publishes  a  quote  reflecting  that  price, 
to  continue  to  publish  quotes  in  the 
public  market  regardless  of  the  number 
of  shares  traded  by  the  market  maker  or 
specialist  in  the  security  during  the 
previous  quarter. 

In  determining  whether  a  market 
participant  will  be  required  to  publish 
quotes  after  entering  orders  in  an  EC^N, 
the  Commission  notes  that,  with  respect 
to  any  given  security,  the  quote  rule 
reqviirements  only  apply  if  the  market 
participant  falls  within  the  definition  of 
the  term  “OTC  market  maker’*  for  that 
security.  To  be  an  OTC  market  maker, 
the  participant  must  hold  itself  out  as 
willing  both  to  buy  and  sell  on  a  regular 
or  continuous  basis.”® 

The  “OTC  market  maker’’  definition 
is  not  intended  to  capture  subscribers 
who  enter  orders  into  EClNs  on  one  side 
of  the  market  to  limit  or  offset  their  risk, 
such  as  options  market  makers  who  use 
ECNs  to  hedge  their  positions  in  the 
securities  imderlying  the  options  they 
trade.  They  would  not  be  required  to 
publish  public  quotes  in  a  security 
simply  because  they  had  entered  an 
order  for  the- security  into  an  ECN, 
unless  they  regularly  or  continuously 
hold  themselves  out  as  willing  to  buy 
and  sell  the  security.  An  entity  that 
holds  itself  out  via  contract,  maiketlng, 
or  other  commvmications  with  its 
customers,  as  being  willing  both  to  buy 
and  sell  a  specific  security  on  a  regular 
or  continuous  basis  would  be  an  “OTC 
market  maker’’  for  the  security.  This 
latter  market  maker’s  entry  of  a  superior 
priced  order  into  an  E(^  for  a  security 
that  itself  does  not  publish  quotes 
would  compel  the  market  maker  to 
publish  a  quote  and  potentially, 
depending  on  SRO  rules,  trigger  on¬ 
going  quotation  obligations. 

vi.  Exemptive  Relief 

Finally,  the  (Commission  is  amending 
Section  (d)  of  the  Quote  Rule 
concerning  exemptive  relief.  Under  that 
section,  the  (Commission  previously 
could  exempt  from  the  provisions  of  the 
Quote  Rule,  either  conditionally  or  on 
specified  terms  and  conditions,  any 
responsible  broker  or  dealer  (which  now 
will  include  a  specialist  or  market 


places  a  priced  order  for  that  security  on  an  ECN. 
The  Commission  recognizes  this  result,  but  notes 
the  ECN  display  alternative  of  allowing  such  market 
makers  to  continue  to  place  orders  in  a  security  into 
an  ECN  without  having  to  directly  publish  quotes 
in  that  security. 

»®Rule  llAcl-l(a)(8),  as  amended. 


Federal  Register  /  VoL  61.  No.  178  /  Thiirsday,  September  12,  1996  /  Rules  and  Regulations  48317 


maker  under  the  ECN  amendment), 
exchange,  or  association  if  the 
Commission  determined  that  such  an 
exemption  was  consistent  with  the 
public  interest,  the  protection  of 
investors  and  die  removal  of 
impediments  to  and  perfection  of  an 
NMS.  The  Commission  is  adding  a 
provision  allowing  it  to  exempt  an  ECN 
from  the  definition  in  the  rule.  The 
Commission  did  not  solicit  comment  on 
expanding  its  authority  to  grant 
exemptive  relief  in  this  manner.  The 
Commission  believes,  however,  that  the 
added  exemptive  authority  is 
appropriate  because  it  provides 
flexibility  in  applying  die  ECN 
amendment. 

3.  Amendments  to  the  Quote  Rule 
Concerning  Definidons 

a.  Introduction 

In  the  Proposing  Release  the 
Commission  proposed  to  expand  the 
Quote  Rule’s  existing  requirements  to 
include  quotation  information  from 
broker-dealers  that,  while  internalizing 
order  flow,  hold  themselves  out  as 
willing  to  buy  and  sell  on  a  regular  or 
continuous  basis.  This  expansion  of  the 
Quote  Rule  would  be  accomplished  by 
amending  the  definition  of  OTC  market 
maker.  The  Proposing  Release  also 
recommended  ^t  quotation 
requirements  be  imposed  on  substantial 
broker-dealers  in  non-Rule  19c-3 
securities  by  amending  the  definition  of 
subject  security,  and  on  broker-dealers 
in  Nasdaq  Sm^Cap  securities  by 
amending  the  definition  of  covered 
security.^‘  In  putting  forward  this 
proposal,  the  Commission  noted  that 
some  dealers  quote  on  a  selective  basis, 
choosing  not  to  display  quotes  for 
securities  that  they  actively  trade 
because  these  securities  are  subject  only 
to  the  volimtary  quote  provisions  of  the 
Quote  Rule. 

The  amendments  adopted  by  the 
Commission  today  are  substantially  the 
same  as  those  proposed.^  The 


OTC  market  makers  and  specialists  are  not 
required  by  the  Quote  Rule  to  provide  continuous 
two-sided  quotations  for  any  Nasdaq  security.  As 
amended,  an  OTC  market  maker  or  specialist  may 
make  an  election,  pursuant  to  paragraph  (b)(5)(i)  of 
the  Quote  Rule,  to  collect,  process,  and  make 
available  quotations  for  Na^q  NMS  or  Nasdaq 
SmallCap  securities.  The  Commission  is  soliciting 
ccmunent  on  a  proposed  amendment  which  would 
require  continuous  two-sided  quotations  from  OTC 
market  makers  and  specialists  responsible  for  more 
than  1%  of  the  aggregate  transaction  voliune  for  a 
Nasdaq  security.  See  Companion  Release. 

^The  only  substantive  difierence  between  the 
amendments  as  adopted  today  and  as  proposed  is 
the  definition  of  the  term  “OTC  market  maker.”  The 
definition  as  proposed  read  “*  *  *  sell  to  a 
customer  *  *  *”  but  has  been  modified  to  read 
.«•  •  *  customers  •  *  Rule  llAcl- 

l(aKl3),  17  CFR  240.11Acl-l(a)(13).  See  infra  note 
308. 


Commission  believes  these  amendments 
will  benefit  investors  by  improving 
price  discovery  and  liquidity,  and 
increasing  competition  between  OTC 
maricet  makers  and  specialists.  The 
Commission  further  believes  that  these 
amendments  are  in  keeping  with 
Congress’s  directive  that  the 
Commission  use  its  rulemaking 
authority  to  remove  impediments  to 
competition. 

b.  Basis  for  Amendments  to  Rule 
llAcl-l(a) 

i.  Amendment  to  llAcl-l(aK25) 
(Definition  of  a  “Subject  Security’’) 

The  Commission  is  amending  the 
Quote  Rule’s  definition  of  subject 
security  to  require  continuous  two-sided 
quotations  from  OTC  market  makers  and 
exchanges  that  are  responsible  for  more 
than  1%  of  the  volume  in  a  non-Rule 
19c-3  security.  The  Commission 
believes  that  this  amendment  removes 
an  impediment  to  competition  that 
exists  imder  the  current  rule.  Broker- 
dealers  that  held  themselves  out  as 
willing  to  buy  and  sell  non-Rule  19c-3 
securities  on  a  regular  or  continuous 
basis  were  not  previously  required  to 
disseminate  quotation  information 
imless  they  transacted  the  largest 
percentage  of  the  aggregate  trading 
volume  in  a  particular  security. 
Consequently,  regardless  of  the  volume 
transacted  by  other  exchanges  or  OTC 
market  makers,  the  primary  market. 


In  addition  to  the  amendments  discussed  in 
detail  herein,  the  Commission  is  making  technical, 
non-substantive  amendments  to  the  Quote  Rule. 
The  terms  "association”,  “revised  bid  or  offer”,  and 
“revised  quotation  size”  will  be  separately  defined 
in  the  rule.  The  definition  of  “exchange-traded 
security”  has  been  revised  to  exclude  OTC 
securities  traded  on  an  exchange  pursuant  to 
unlisted  trading  privileges.  The  definition  of  “plan 
processor”  has  been  amended  to  reflect  the 
appropriate  cross-reference.  The  definition  of 
“principal  market”  has  been  ronoved  from  the 
Quote  Rule  because  it  is  no  longer  applicable.  In 
addition,  the  definitions  have  Imn  arranged  in 
alphabetical  order. 

Paragraph  (b)(lKi)  of  the  rule  has  been 
reorganize  to  separately  set  forth  the  exclusions  in 
subparagraphs  (A)  and  ^).  Paragraph  (bKl)(iii)  has 
been  eUenated  and  the  substance  of  the  provision 
has  been  incorporated  into  paragraphs  (b)(l)(i)  and 
(b)(l){ii). 

The  Cotmnission  is  also  amending  the  definition 
of  the  term  “reported  security”  as  it  appears  in  Rule 
11A3-1  (a)(4).  The  amendment  alters  the  form  but 
not  the  meaning  of  the  term  or  its  application.  The 
amendment  will  make  the  term  consistent  with  the 
definition  of  “repeated  security”  in  the  Quote  Rule. 

The  amendments  to  Rule  llAcl-l(a)  are  being 
adopted  prospectively.  Outstanding  Quote  Rule 
interpretations  and  no-action  letters  continue  to  be 
operative,  to  the  extent  that  the  positions  taken 
therein  are  not  materially  in  corifiict  with  the 
amendments  adopted  to^y.  Persons  seeking 
clarification  regarding  the  status  of  outstanding  no¬ 
action  letters  should  contact  the  Office  of  Market 
Supervision,  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission. 


which  was  the  maricet  raspcmsible  for 
transacting  the  largest  percentage  of  the 
aggregate  trading  volume,  was  &e  only 
market  participant  required  to 
disseminate  quotations  in  these 
securities.*” 

As  noted  in  the  Proposing  Release, 
third  market  trading  in  ncm-Rule  19c-3 
securities  has  increased  considerably 
since  the  Quote  Rule  was  last 
amended.”^  Third  market  trading  in 
Rule  19c~3  securities  now  accounts  for 
a  greater  number  of  stocks  and  a  more 
substantial  percentage  of  U.S.  trading 
volume  than  it  did  when  the 
Commissfon  initially  established 
disparate  regulatory  treatment  imder  the 
Quote  Rule  for  Rule  19c-3  securities 
and  non-Rule  19c-3  securities.*”  In 
view  of  the  growth  of  third  mariiet 
trading  volume,  the  Commission 
believes  that  requiring  all  broker-dealers 
trading  more  than  1%  of  the  volume  iu 
a  listed  security  to  publish  quotations 
will  provide  more  accurate  and 
comprehensive  quotation  information 
for  non-Rule  19c-3  securities. 

The  Commission  believes  that 
disparate  regulatory  requirements  for 
Rule  19c-3  and  non-Rule  19c-3 
securities  can  no  longer  be  justified  by 
differences  in  the  trading  of  the  two 
types  of  seciurities.  Moreover,  the 
Commission  finds  that  differences  in 
regulatory  treatment  have  impaired 
transparency.  Because  of  the  growth  of 
third  market  trading  in  non-Rule  19c-3 
securities,  the  absence  of  quotes 
revealing  the  substantial  third  market 
makers  in  a  security  and  the  prices  they 
are  prepared  to  publicly  quote  results  in 
the  consolidated  quotations  in  the 
security  being  incomplete.*”  The 
Commission  therefore  believes  that 
significant  dealers  in  non-Rule  19c-3 
securities  should  become  subject  to  the 
same  standards  required  for  trading 


^  An  OTC  market  maker  or  specialiat,  altliough 
not  the  principal  market  for  a  listed  security,  could 
elect  to  disseminate  quotes  for  the  security.  Under 
the  amended  llAcl-l(aX25)  an  OTC  market  maker 
or  specialist  may  still  elect  to  disseminate 
quotations  if  it  is  responsible  for  1%  or  less  of  the 
volume  in  that  security. 

Third  market  maker  trading  interest  is  more 
concentrated  in  non-Rule  19c-3  securities,  as 
evidenced  by  the  feet  that  the  percentage  of  third 
market  quotes  in  non-Rule  19c-3  securities  (36%) 
is  greatw  than  that  for  Rule  19o-3  securities  (28%). 
See  Fragmentation  vs.  Consolidation  of  Securities 
Trading:  Evidence  of  the  Operation  of  Rule  19c-3, 
Office  of  Econmnic  Analysis,  SEC,  at  5  (March  29, 
1965)  ("Fragmentation  vs.  Consolidation”). 

ws  Tbird  market  trading  volume  has  grown,  at 
least  in  pert,  because  the  universe  of  securities 
subject  to  Rule  19c-3  has  increased  considerably. 
For  example,  nearly  60%  of  the  stocks  listed  on  tbs 
NYSE  are  subject  to  Rule  19c-3,  accounting  for 
apprcodmately  48%  of  the  total  NYSE  volume.  See 
Fragmentation  vs.  Consolidation  at  4-5. 

^See,  e.g.,  supra  note  294. 
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Rule  19c-3  securities.^  As  a  result  of 
this  amendment,  market  participants 
will  have  more  complete  information 
about  significant  OTC  market  makers 
and  specialists  in  a  security  and  the 
prices  at  which  they  are  willing  to  trade. 
The  majority  of  commenters  who 
addres^  the  amendment  to  Rule 
llAcl-l(aK25)  endorse  the 
^nunission’s  proposal  to  end  the 
disparity  between  Rule  19c-3  securities 
and  non-Rule  19c-3  securities,  noting 
that  there  is  no  basis  for  continuing  to 
draw  a  regulatory  distinction  between 
Rule  19c-3  and  non-Rule  19c-3 
securities,  and  that  the  extension  of  the 
Quote  Rule  will  provide  meaningful 
information  about  significant  market 
makers  in  listed  securities.^  One 
commenter  asserts  that  requiring 
quotations  firom  all  significant  OTC 
maricet  makers  will  succeed  in 
improving  the  quality  of  the  NMS  for  all 
listed  securities  while  at  the  same  time 
leveling  the  playing  field  for  all  market 
makers.”* 

Nevertheless,  many  commenters 
suggest  modifications  to  the  1%  volume 
threshold.  Some  commenters  suggest 
that  Nasdaq,  on  behalf  of  all  third 
market  makers,  should  be  viewed  as  one 
maricet  participant,  and  that  once  its 
volume  exceeds  1%  for  a  listed  security, 
all  OTC  market  makers  in  that  security 


^  OTC  market  makers  that  trade  a  significant 
volume  in  non-Ruie  19o-S  securities  have  not  been 
subject  to  the  same  requirements  as  third  maAet 
makers  that  meet  the  1%  threshold  for  Rule  19c- 
3  aecurides.  For  example,  an  OTC  market  maker 
nieeting  the  1%  threahold  is  required  to  quote  in 
a  Rule  190-3  security  and  therefore  must  register  as 
a  CQS  market  maker  with  the  NASD.  NASD 
klanual.  Rule  6320.  OQS  market  makers  are  sul^ect 
to  the  NASD’s  CQS  market  maker  rules,  wrhicb 
include  firm  and  continuous  two^ded  quote 
obligations  and  mandatory  participation  in  the  ITS 
through  Nasdaq’s  Computer  Assisted  Execution 
SysteiiL  NASDhIanual,  Rules  6320  and  6330. 

e.g.,  Amex  Letter;  Blume  Letter;  BSE 
Letter,  CHX  Letter;  CSE  Letter;  NASD  Letter;  PSE 
Letter,  Alex.  Brown  Letter,  Schwab  Latter;  D.E. 
Shaw  Letter;  Dean  Witter  Latter;  Lehman  Letter; 
Madoff  Lett^  Mnrill  Letter;  PaineWriibw  Letter; 
Salomon  Lett^  Smith  Barney  Letter;  STA  Letter. 

'There  were  some  coimnenters  who  did  not 
support  the  extension  ot  the  Quote  Rule’s 
requirements  to  ncm-Rule  lOc-3  securities.  See,  e^.. 
NYSE  Latter;  and  Specialists  Assoc  Letter,  which 
note  that  the  Commission,  rather  than  expanding 
the  Quote  Rule  to  include  non-Rule  19c-3 
securities,  should  rO'^camine  the  validity  of  Rule 
190-3.  See,  e^..  Letter  from  Alexander  H.  Slivka. 
Executive  Vioe-Preeident,  National  Securities 
Corporation,  to  Jonathan  G.  Katz,  Secretary,  SEC, 
dat^  October  25, 1995  ("NSC  Latter”);  Fahnestock 
Letter;  Letter  &om  Senmel  Liebennan,  President, 
Rothschild  Liriwrman  Ltd.,  to  Jonathan  G.  Katz, 
Secretary,  SC  (“RothschUd  Letter”);  Letter  from' 
Mark  T.  Dtf  eli^  l^ce  President,  Roosevelt  & 

*  Cross,  Inc,  to  Jonathan  G.  Katz,  SEC,  dated  January 
24, 1996  (“Roosevelt  Letter”),  which  note  that  the 
extension  of  the  quotation  requirements  to  include 
non-Rule  19c-3,  will  have  an  impact  on  small 
firms.  See  infira  note  307. 

Madoff  Letter. 


should  be  required  to  maintain 
cxintinuous  two-sided  quotations.^ 
Other  commenters  believe  that  the 
Commission  should  adopt  a 
“continuousness  of  execution’’  standard 
rather  than  a  rigid  1%  volume 
threshold.^>  TUs  suggestion  would 
require  a  dealer  to  quote  if  it  executes 
orders  on  a  regular  or  continuous  basis, 
even  if  it  accounts  for  less  than  1%  of 
the  volume,  while  excluding  firom 
quotation  requirements  a  d^er  that 
executes  a  few  large  trades  that  account 
for  more  than  1%  of  the  volume.  The 
NYSE  suggests  an  additional  threshold, 
to  be  used  in  the  alternative  with  the 
1%  of  volume  threshold.^  This 
alternative  would  have  the  effect  of 
requiring  public  quotations  from  market 
m^ers  who,  while  not  accounting  for 
more  than  1%  of  the  aggregate 
transaction  voliune,  have  an  active  retail 
business  in  small-sized  trades. 

The  Conunission  believes  that 
extending  the  1%  threshold  based  on 
quarterly  aggregate  trading  volmne  to 
non-Rule  19c-3  securities  is  a 
reasonable  method  to  improve  the  scope 
of  quotation  information  to  include 
significant  OTC  market  makers  and 
specialists.  This  1%  threshold,  currently 
in  effect  for  Rule  19c-3  securities,  has 
proved  effective  in  supplying 
comprehensive  quotation  information  to 
the  market  at  large.  Moreover,  based  on 
the  increase  in  tfidrd  market  trading 
volume  for  these  securities,  the 
Conunission  does  not  believe  this 
standard  is  unduly  burdensome  on  OTC 
market  makers  or  specialists.^^  Rather, 
the  Conunission  believes  this  threshold 


^See  PSE  Latter;  Specialists  Assoc.  Letter. 

A  comparable  alternative  is  to  require  quotations 
from  all  OTC  mariwt  makers  who  account  for  more 
than  1%  of  the  Nasdaq-reported  volume  in  a 
security.  See  Investors  Rsaearch  Letter. 

In  the  same  vein,  two  commenters  suggest  that 
once  an  OTC  maricet  maker  or  specialist  displa]rs  a 
quotation  in  a  listed  security,  it  should  be  subject 
to  the  requirements  of  the  rule.  See  BSE  Letter;  CSE 
Lettw. 

Tlie  NYSE  and  CSE  suggest  further  application  of 
the  rule  to  include  brokers  and  their  private  trading 
s]rstems.  See  NYSE  Letter;  CSE  Letter. 

See  CHX  Letter;  Fahnestock  Letter;  Jefferies 
Letter;  Salomon  Brothws  Lettm;  STA  Letter.  See 
also  Rothschild  Letter. 

^  NYSE  Letter.  See  also  RPM  Letter;  Specialists 
Assoc.  Letter. 

303  The  Commission  seeks  to  avoid  inqjosing 
burdens  on  market  participants  that  are  not 
necessary  to  achieve  the  Quote  Rule’s  objective  of 
reliable  public  quotations  firom  all  significant 
maAsts  in  a  sec^ty.  The  Commission  notes  that 
the  1%  threshold  for  quotatiotu  in  Rule  19c-3 
securities  has  not  impaired  trading  in  these 
securities.  Since  the  Quote  Rule  was  amended,  OTC 
market  makers’  volunM  in  Rule  19c-3  securities  has 
increased.  See  Fmgmentation  vs.  Consolidation  at 
4-5.  The  Conunission  has  no  reason  to  believe  that 
imposing  mandatory  quotations  on  specialists  and 
OTC  market  makers  that  are  responsible  for  more 
than  1%  of  the  volume  in  a  non-Rule  19c-3  security 
will  affect  market  nurking  in  these  securities. 


strikes  a  balance  between  requiring  the 
dissemination  of  all  quotation  interest 
and  accommodating  ^ose  specialists 
and  OTC  market  m^ers  that  are  small 
entities.  The  Commission  believes  that 
OTC  market  makers  and  specialists  that 
account  for  1%  or  less  of  the  aggregate 
volume  are  not  active  enough  to  justify 
the  additional  expense  of  providing 
continuous  quotation  display.^ 
Similarly,  the  Commission  believes 
that  applying  the  1%  threshold  to  the 
total  over-the-counter  volume  in  a  listed 
security  would  extend  the  quotation 
requirements  to  inactive  market  makers. 
The  Commission  questions  whether  the 
added  quotation  information  would 
justify  ^e  added  burden.303  The 
(Commission  also  believes  that  reliance 
on  something  other  than  a  numerical 
standard  in  this  circumstance  would 
lead  to  confusion  in  the  marketplace. 
Accordingly,  the  (Commission  believes 
the  “greater  than  1%  aggregate  trading 
volume’’  threshold  for  mandatory 
quotations  continues  to  be  appropriate. 

ii.  Amendment  to  llAcl-l(a)(13) 
CDefimition  of  an  “OTC  Market  Maker’’) 
Amended  Rule  llAcl-l(a)(13)*>6 
revises  the  definition  of  “Cn^  market 
maker’’  to  include  any  dealer  who  holds 
itself  out  as  willing  to  buy  frx>m  and  sell 
to  its  customers,  or  otherwise,  a  covered 
security  for  its  own  accoimt  on  a  regular 
or  continuous  basis  otherwise  than  on 
an  exchange  in  amounts  of  less  than 
block  size.  307  Accordingly,  dealers  that 
interiialize  customer  order  flow  in 
particular  stocks,  by  holding  themselves 
out  to  customers  as  willing  to  buy  and 
sell  on  an  ongoing  basis,  would  ^ 
within  the  definition  even  thot^  they 
may  not  hold  themselves  out  to  all  otl^r 
ma^et  participants.  In  addition,  dealers 


^  A  fow  oommantors  expresMd  concern  dut  the 
amendment  to  the  Quote  Rule  would  have  a 
detrimental,  impact  on  small  firms.  See  Fahnestock 
Lettw,  NSC  Letter;  Roosevelt  Letter;  Rothschild 
Latter.  ’The  Commission  believes  the  requirement 
that  a  dealer  must  transact  greater  than  1%  of  the 
volume  in  a  security  before  quotatiotu  are 
mandated  prevents  the  rule  from  becoming 
utmecessarily  burderuosne  on  small  firms.  For 
example,  a  firo  would  not  have  to  publish 
continuous  two-sided  quotatioiu  in  ATST  unless  it 
traruacted  irrore  than  1%  of  the  aggregate 
transaction  volume,  which  the  Commission 
cotuiders  more  than  modest  volume. 

^  In  a  related  release  issued  today,  the 
Cotmnission  is  proposing  an  anaendmnt  that 
would  require  continuous  two-sided  quotatiotu 
from  OTC  irurket  ttukers  and  specialists  provided 
that  the  OTC  market  maker  or  specialist  is 
respotuible  for  mote  than  1%  of  the  aggregate 
traruaction  voluitu  for  a  security  included  on  the 
Nasdaq  Stock  MaAet.  See  Qxnpanion  Release  frv 
a  detailed  discussion  on  the  proposed  anundtrunt 
to  the  Quote  Rule. 

*»17  CFR  240.11Acl-l(a)(13). 

^The  definition,  as  proposed,  reed  “*  *  *  sell 
to  a  customer  •'•••’  lAit  has  been  modified  to  read 
“•  *  *  mU  to  iU  customers  •  •  ” 
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that  hold  themselves  out  to  partiailar 
firms  as  willing  to  receive  customer 
order  flow,  and  execute  those  orders  on 
a  regular  or  continuous  basis,  also 
would  fell  within  the  definition  of  an 
ore  market  maker. 

This  change  was  in  response  to  the 
requests  of  commenters  for  con»stency 
in  the  definition  of  OTC  market  maker 
between  proposed  Rule  llAcl-l(a)(13) 
and  proposed  Rule  llAcl-4(a)(9).S», 
e.g.,  NASD  Letter.  Additionally,  the 
Commission  stated  in  the  Proposing 
Release  that  “[a]s  in  the  past,  broker- 
dealers  will  not  be  considered  to  be 
holding  themselves  out  as  regularly  or 
continuously  willing  to  buy  or  sell  a 
security  if  they  occasionally  execute  a 
trade  as  principal  to  accommodate  a 
customer’s  request.”  Proposing  Relea.se 
at  24.  The  Commission  believes  the  new 
language  more  accurately  reflects  that 
premise. 

Most  commenters  addressing  this 
issue  assert  that  it  is  appropriate  to 
include  in  the  definition  of  OTC  market 
maker  those  dealers  who  internalize 
customer  order  flow  because  they 
believe  that  dealers  that  hold 
themselves  out  to  their  customers  as 
willing  to  buy  and  sell  securities  on  a 
continuous  b^s  should  be  required  to 
publish  quotations.  One  commenter 
asserts  that  the  amendment  will  broaden 
the  definition  of  who  should  be  required 
to  provide  transparency  and  liquidity  to 
the  NMS  to  include  deeders  that  transact 
business  with  other  firms’  order  flow 
and  with  their  own  customers,  thus 
ensuring  a  minimum  level  of  quotation 
commitment  firom  those  NMS 
participants  vying  for  public  order 
flow.^  Some  commenters,  however, 
advocate  that  more  than  internalization 
of  order  flow  should  be  required  before 
a  dealer  is  deemed  an  OTC  maricet 
maker.  These  commenters  suggest  the 
Commission  adopt  some  form  of  a 
“holding  itself  out”  standard,  so  that  the 
rule  wo^d  capture  the  quotations  of 
professional  liquidity  providers  but  not 
dealers  that  occasionally  accommodate 
a  cristomer’s  request.3>o  Other 
commenters,  deeming  the  definition  too 
inclusive,  suggest  the  Commission  add 


^  Sm  Amex  Latter;  BSE  Letter;  CHX  Lettar;  CSE 
Lattw;  OJB.  Shaw  LattMT;  Madoff  Latter;  NYSE 
Letter;  PSE  Letter;  RPM  Letter;  SIA  Letter;  STA 
Letter. 

^MadoS  Latter. 

’■oSee  NASD  Latter;  Jefferies  Letter;  SIA  Letter; 
PaineWebber  Letter;  STA  Lettw.  It  should  be  noted 
that  the  amended  definition  includes  a  requirement 
that  the  broker-dealer  hold  itself  out  to,  at  a 
minimum,  its  customers  on  a  regular  and 
continuous  basis  in  order  to  be  an  OTC  madeet 
maker. 


an  exception  for  broker-dealers  that  act 
solely  as  agents.3>> 

One  commenter  believes  that 
excluding  firms  that  transact  primarily 
block  size  orders  and  therefore  accoimt 
for  significant  volume  is  inconsistent 
with  the  Commission’s  goals  for 
increased  transparency. However, 
several  commenters  note  that  block  size 
orders  are  excluded  from  the  existing  • 
definition  of  OTC  market  maker  and 
argue  strongly  that  it  is  consistent  with 
the  purposes  of  the  rule  to  continue  to 
exclude  them.^*^ 

The  Commission  believes  that 
adoption  of  the  amendment  is 
warranted  to  ensure  the  availability  of 
quotation  information  that  accurately 
reflects  the  interests  of  all  significant 
market  participants.  Increas^ 
transparency  is  fundamental  to  the 
feimess  and  efficiency  of  the  securities 
markets.  As  noted  in  the  Market  2000 
Study,  enhanced  transparency  helps 
link  various  market  segments.3>4 
Currently,  a  dealer  can  receive  order 
flow  jfrom  internalization  or  pre-existing 
order  routing  turrangements  but  avoid 
publishing  quotations,  even  when  it 
accounts  for  more  than  1%  of  the 
volume  in  a  non-Rule  19c-3  security, 
because  it  is  not  currently  deemed  to  be 
an  OTC  market  maker.^i’  Allowing 
significant  market  makers  that  deal 
actively  in  securities  without 
publicizing  their  activity  or  making 
available  their  prices  undermines  the 
NMS  goal  of  transparency.  The 
Commission  believes  that  those  dealers 
should  be  classified  under  the  rule  as 
market  makers  and  be  required  to 
publicize  their  quotations  so  that 
investors  may  know  of,  and  trade  on 
similar  terms  with,  those  market 
makers. 

The  Commission  has  considered 
commenters’  suggestions  regarding ' 
alternative  definitions.  In  £^,  in 
response  to  the  suggestions  of  some 
commenters,  the  Commission  has 
modified  the  proposed  amendment  to 
make  clear  that  more  than  an  isolated 
transaction  is  necessary  before  a  dealer 
is  designated  an  OTC  market  maker. 


>*'SaeFahDMtock  Latteic;  SalooMMi  Brothon 
Latter;  Rotbachild  Lattw;  Inveatora  Raaaarch  Letter. 

Amax  Letter. 

’■^SeeFahnaetock  Latter;  Dillon  Letter;  Goldman 
Sachs  Letter;  Merrill  Letter;  Salomon  Biothars 
Letter. 

»4See  Market  2000  Study  at  m-7. 

Although  NASD  rules  require  dealers  iriio  are 
registered  as  CX^  maritet  makm  to  provide 
quotations,  registration  is  not  mandated.  A  dealer 
in  reported  securities  may  elect  to  dissemitrato 
quotations  1^  registering  as  a  NASD  market  maker 
and  "communicating”  its  beat  bids  and  offers  to  the 
association  by  aittaring  two-sided  quotations  in  the 
Nasdaq  System.  See  NASDh4anual,  Rule  4611. 


'The  Commission,  in  regard  to  orders 
of  block  size,  has  determined  to 
continue  to  exclude  dealers  that  hold 
themselves  out  as  only  willing  to  deal 
in  orders  equal  to  or  greatw  than  10,000 
shares.  Orders  of  blo^  size  are 
generally  negotiated  with  the  dealer  and 
exposed  upon  execution.  Block 
positioners  usually  do  not  maintain 
prices  at  which  they  are  willing  to  buy 
and  sell  a  particular  security;  rather, 
they  make  known  their  role  of  assisting 
in  the  purchase  and  sale  of  large 
positions  in  securities  at  some  price. 
Consequently,  these  dealers  do  not 
function  as  typical  dealers  that  maintain 
a  regular  or  continuous  price  quote.  'The 
Commission  has  concluded  that 
requiring  quotations  from  these  dealers 
would  not  provide  useful  price 
information  and  therefore  a  dealer  that 
acts  solely  as  a  block  positioner  should 
remain  excluded  from  the  definition. 

iii.  Amendment  to  11  Acl-1  (a)(6) 
(Definition  of  a  “Covered  Society”) 

As  amended.  Rule  llAcl-l(a)(6)3><» 
defines  “covered  security”  to  include 
any  security  for  which  a  transaction 
report,  last  sale  data  or  quotation 
information  is  disseminated  through  an 
automated  quotation  system  as 
described  in  Section  3(a)(51)(A)(ii)  of 
the  Exchange  Act.3i7  Tiiis  amendment 
would  extend  the  Quote  Rule  provisions 
to  OTC  market  makers  and  exchange 
sp>ecialists  quoting  in  Nasdaq  SmaUCap 
securities. 

The  Proposing  Release  noted  that  the 
Quote  Rule  presently  does  not  reflect 
certain  developments  in  the  Nasdaq 
market,  including  the  large  number  of 
securities  included  on  the  Nasdaq 
SmaUCap  market.  Only  one  commenter 
addressed  this  amendment.  That 
commenter,  M)T,  expressed  strong 
support  for  the  proposal,  noting  that  it 
is  both  feir  and  equitable  to  apply  the 
Quote  Rule  to  Nasdaq  SmaUCap 
securities.^"  The  Commission  beUeves 
it  is  appropriate  to  extend  coverage  of 
the  Quote  Rule  to  these  securities  in 
recognition  of  the  development  of  a 
Uquid  trading  market  and  increased 
investor  demand  for  these  securities. 
NASD  rules  concerning  quotations 
already  require  firm  quotations  for  both 
Nasdaq  SmaUCap  securities  and 
Nasdaq/National  Market  securities.^" 
Thus,  ffie  amendment  simply  extends 
coverage  of  the  Quote  Rule  requirements 
to  the  same  range  of  securities  as 


»«Rule  llAcl-l(aM6),  17  CFR  240.1 lAcl-l(aX6). 
»‘’15  U.S.C  78c(aKSlMAKU). 

»«M)T  Letter. 

See  NASD  Manual,  Rule  4813. 
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existing  NASD  firm  quote 

requirements.’*) 

c.  Response  to  Other  Specific  Requests 
for  Comments 

In  addition  to  the  Quote  Rule 
amendments  discuss^  above,  the 
Proposing  Release  solicited  comment  on 
whether:  (1)  revisions  are  necessary  to 
an  NASD  rule  that  restricts  certain 
computer  generated  quotations; and 
(2)  whether  the  ITS  linkage  should  be 
expanded  to  allow  NASD  CAES 
members  access  to  the  linkage  in  non- 
Rule  19c-3  securities. 

i.  Automatic  Generation  of  Quotations 

Requiring  active  third  market  makers 
in  non-Rule  19c-3  securities  to  quote 
also  raises  the  issue  of  whether  NASD 
members  should  continue  to  be 
prohibited  finm  using  computer  systems 
to  generate  quotations  automatically.’^ 
Cujmntly,  exchange  specialists  may  use 
automated  mechanisms  to  track  the 
NBBO  in  a  secmity  if  they  maintain  a 
quotation  size  of  no  more  than  100 
shares.’”  OTC  market  makers,  however, 
are  prohibited  by  NASD  reqiiirements 
from  using  automated  quotation 
tracking  systems. 

The  Commission  requested  comment 
on  whether  computer  generated 
quotations  should  be  permitted  if  active 
mird  market  makers  are  required  to 
quote  in  non-Rvde  19c-3  securities,  and 
if  so,  under  what  conditions. 
Commenters  in  favor  of  lifting  the 
NASD’s  automated  quotation  ban 
believe  that  worthwhile  computer 
generated  quotes  should  be 
permitted. For  example,  one 


^Section  llA(cXl)  of  the  Exchange  Act  granta 
the  Commiasion  the  authority  to  preeaibe,  among 
other  roattera,  rulea  and  regulationa  to  aaaure 
accurate  and  reliaUe  quotaticma  “with  reapect  to 
any  aecurity  other  than  an  exempted  aecurity.’*  The 
Commiaaion  believea  that  extenmng  the 
requirementa  of  the  Quote  Rule  to  Naadaq  SmallCap 
aecuritiea  will  further  theae  intereata.  No  new  coats 
should  be  imposed  on  market  participants  because 
the  NASD  rules  concerning  quotations  already  treat 
Nasdaq/National  Market  and  SmallCap  securities 
similarly. 

NASD  Manual,  Rule  6330.  The  NASD, 
however,  provides  an  automated  quotation  update 
capability  (“auto-re&eah”]  as  part  of  the  Small 
CMer  Execution  System  whidi  market  makers  may 
elect  to  use.  Specifically,  the  quote  of  a  market 
maker  using  auto-refre^  will  be  automatically 
updated  when  the  maricet  maker  exhausts  its 
exposure  limit  in  the  NASD’s  Small  Order 
Execution  SystenL 

^  See  supra  note  268,  concerning  the  impact  of 
the  ECN  amendment  to  the  1%  rule. 

^The  100-share  limitation  follows  the  ITS  Plan 
requirement  that  no  ITS  Participant  nuy  use  an 
automated  nomputw  tracking  system  to  generate 
quotas  for  more  than  100  shares  in  any  security  the 
Partkipent  trades  through  the  ITS  system. 

^See,  e.g.,  BSE  Letter;  CSE  Letter,  D.E.  Shaw 
Letter;  Investors  Research  Letters;  Lehman  Letter; 
Madofi  Letter;  Merrill  Letter;  NSC  Letter;  NYSE 
Letter;  Smith  Barney  Latter. 


commenter  stresses  that  Bban  on  all 
computer  generated  quotations  impedes 
technological  innovation,  protecting  the 
branchise  of  inefficient  market  makers  at 
the  expense  of  the  investing  public. 
Moreover,  the  commenter  asserts,  given 
the  same  regulatory  environment,  diere 
is  no  reason  to  believe  that  firms  that 
make  automated  markets  will  quote 
away  from  the  market  any  more  than 
firms  p^ting  quotes  manually.^” 

Certain  commenters,  including  the 
NA.SD,  believe  that  the  ban  should 
continue  in  effect.  In  general,  these 
commenters  believe  that  lifting  the  ban 
could  create  systems  capacity  and  data 
traffic  problems,  and  result  in  useless 
quotations  that  are  automatically 
maintained  away  from  current  market 
prices.’” 

Even  commenters  in  favor  of  lifting 
the  ban  tend  to  believe  that,  while  some 
types  of  computer  generated  quotes  are 
appropriate,  others,  such  as  quotations 
automatically  maintained  away  from  the 
best  market  quotation,  should  not  be 
permitted.  The  NASD,  which  generally 
favors  the  ban  on  automated  quotes, 
believes  it  may  be  appropriate  to  revise 
its  autoquote  poUcy  to  permit  a  market 
maker  to  automati^ly  update  its  quote 
to  match  either  the  bek  bid  or  best  offer, 
provided  liquidity  is  not  withdrawn 
frt>m  the  contra-side  of  the  quotation.  In 
this  situation,  the  NASD  believes  a 
market  maker  will  be  exposed  to  an 
execution  and  will  be  genuinely 
contributing  to  market  liquidity. 

The  Commission  believes  that  a  total 
prohibition  on  the  use  of  computer 
generated  quotes  is  not  appropriate. 

Such  an  approach  excessively  limits  the 
use  of  sophisticated  trading  strategies 
that  rely  on  automation  in  the  quotation 
process  for  their  success,  and  it  also 
may  act  as  a  competitive  disadvantage 
to  market  makers  and  specialists  that 
would  otherwise  rely  on  technology  to 
meet  their  quotation  obligations  more 
efficiently.  In  the  latter  instance,  broad 
prohibitions  on  the  use  of  computer 
generated  quotes  may  cause  some 
market  makers  and  specialists  to  restrict 
the  nvunber  of  stocks  in  which  they  are 
willing  to  make  markets. 

While  the  Commission  recognizes 
traditional  concerns  related  to  the 
accessibility  of  computer  generated 
quotes  and  the  impact  of  such  quotes  on 
systems  capacity,  it  believes  that  more 
can  and  should  be  done  in  this  area. 

This  is  particularly  true  given  the 
enhanckl  quotation  obligations  that  will 
be  imposed  on  some  market  participants 
under  the  revised  Quote  Rule.  The 


D.E.  Shaw  Letter. 

^  See,  e.g..  Dean  Witter  Letter,  NASD  Letter;  PSE 
Letter;  RPM  Specialist  Letter. 


Commission  urges  the  NASD,  ITS 
Participants, ’2’  and  other  interested 
market  participants  to  develop  revised 
standards  that  would  permit  the  use  of 
computer  generated  quotes  that 
contribute  value  to  the  meirket. 
Specifically,  the  Commission  requests 
tlmt  the  NASD  and  ITS  Participants 
resolve  this  issue  before  the  effective 
date  of  the  Quote  Rule  amendments.  In 
the  ^sence  of  such  progress,  the 
Commission  recognizes  that  it  will 
consider  invoking  its  own  authority  to 
address  this  issue. 

ii.  Expansion  of  ITS/CAES  Access 

As  discussed  in  the  Proposing 
Release,  the  uniform  application  of  the 
Quote  Rule  to  all  exchmige-listed 
securities  raises  the  issue  of  the 
disparate  treatment  of  Rule  19c-3  and 
non-Rule  19c-3  secmities  vmder  the  ITS 
Plan.  The  Commission  solicited 
comment  on  this  disparate  treatment. 
The  same  issue  arises  with  the  provision 
allowing  the  use  of  an  ECN  as  an 
intermediary  in  communicating  quotes 
to  the  public  quotation  system  if 
equivalent  access  is  provided. 

Currently,  the  ITS  Plan  provides 
access  to  the  ITS  System  to  any 
Participant  in  any  Rule  19c-3  seciuity 
in  which  the  Participant  disseminates 
continuous  two-sidkl  quotations,  but 
excludes  OTC  market  makers  from  ITS 
access  for  non-Rule  19c-3  securities.  In 
the  past,  market  makers  in  non-Rule 
19c-3  securities  were  not  subject  to 
mandatory  quote  requirements.  The 
amendments  to  the  Quote  Rule  adopted 
today  ivill  subject  OTC  market  makers 
and  exchange  specialists  to  the  same 
quotation  requirements  for  all  exchange- 
listed  securities. 

The  Commission  requested  comment 
on  whether  the  Quote  Rule  amendments 
justify  an  expansion  of  the  linkage 
between  ITS  and  the  NASD’s  CAES 
interface  to  provide  ITS  access- to  and 
from  any  market  maker  for  any 
exchange-listed  security  in  wffich  that 
market  maker  disseminates  continuous 
two-sided  quotations.  Numerous . 
commenters  support  expanding  the 
linkage  in  this  manner  because  they 
believe  an  expansion  will  enhance  fair 
competition  and  increase  opportunities 


^  The  ITS  Plan  also  places  certain  restrictioiu  on 
the  use  of  computer  generated  quotes.  See  supra 
note  323.  Given  the  technologies  that  have 
developed  during  the  nearly  20  years  that  these  ITS 
Plan  restrictions  have  been  in  place,  the 
Commission  requests  that  the  ITS  Participants 
review  these  limitations  and  whether  tiiey  continue 
to  be  appropriate,  in  whole  or  in  part,  and  whether 
new  li^tatioiu  should  replace  the  existing 
provisions  or  whether  there  should  be  any  ITS  Plan 
limitations  on  automated  quotes. 
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for  best  8}«cution.33s  Several 
commenters  also  assert  that  arguments 
previously  made  to  exclude  OTC  market 
maker  quotes  in  non-Rule  19c-3 
securities  from  ITS  are  no  longer 
valid.3» 

One  commenter  specifically  argues 
that  adoption  of  the  Commission’s 
proposals  should  end  any  objection  to 
the  NASD’s  full  pa^dpation  in  ITS 
because  the  operation  of  the  Quote  Rule 
will  reduce  opportimities  for  OTC 
market  makers  to  trade  in  ECNs  while 
simultaneously  availing  themselves  of 
the  voluntary  aspect  of  the  Quote  Rule, 
and  therefore,  will  expand  the 
imposition  of  NASD  quotation 
requirements  upon  OTC  market  makers. 
These  requirements,  according  to  the 
commenter,  are  equal  to  those  of  any 
other  market  and  add  greater 
transparency  and  liquidity  to  the 
maikets  for  exchange-list^  securities  as 
well  as  the  NMS.^^o 

Those  commenters  opposed  to  the 
expansion  generally  believe  that  the 
ejdsting  liidtation  on  ITS  access  is 
justified  in  view  of  disparities  in 
customer  protections  afforded  by 
exchanges  and  exchange  members  when 
compared  to  customer  protections 
mandated  by  NASD  rules.^^! 

The  Commission  recognizes  that  the 
expansion  of  ITS/CAES  is  a  significant 
issue  of  concern  to  many  marl^ 
partidpants.  The  Commission  therefore 
encourages  a  continuing  dialogue 
among  the  ITS  Partidpants  to  solve  this 
issue  on  a  timely  basis  and  in  a  manner 
beneficial  to  the  maricet  as  a  whole. 

d.  Operation  oi  the  Rule  With  Amended 
Defidtions 

i.  Amendment  to  llAcl-l(a)(25) 
(Definition  of  a  “Subjed  Security") 

As  a  result  of  the  amendment  adopted 
today,  OTC  maricet  makers  and 
exchange  spedalists  who  hold 
themselves  out  as  willing  to  buy  and 
sell  non-Rule  19c-3  securities  on  a 
regular  or  continuous  basis,  and  that 
accoimt  for  more  than  1%  of  the 
quarterly  aggregate  trading  volume,  will 
^  subjed  to  the  Quote  Rule  and 
requir^  to  make  continuous  two-sided 
quotations  available  to  the  public,  even 


^See,  e.g.  D.E.  Shaw  Letter;  Investora  Research 
Letter;  Lehman  Letter;  NASD  Letter;  NSC  Letter; 
Madoff  Latter;  Rothschild  Letter;  Sr^wab  Letter; 
STA  Letter. 

^  See,  e.g.,  Madoff  Letter. 

^Id.  Madoff  states  that  the  NASD  now  requires 
every  OTC  market  maker  to  conform  vrith  NMS 
principles,  respect  all  other  NMS  quotatioiu  in 
listed  sacttritias,  and  not  trade  through  better  quotes 
in  the  NMS.  Madoff  further  notes  that,  in  contrast, 
exchanges  do  not  impose  similar  restrictions  with 
respect  to  trading  through  off-exchange  quotations. 

See  Amex  Letter;  BSE  Letter;  CHX  Letter;  CSE 
Letter;  PSE  Latter;  Specialists  Assoc.  Letter. 


if  they  have  not  previoiisly  eleded  to 
register  as  OQS  market  mskers  with  the 
NASD.  This  amendment  will  close  a 
significant  gap  in  the  quotation 
information  t^t  has  been  available 
heretof(»e  to  market  participants  and 
investors.  In  a  parallel  action,  the 
Commission  is  proposing  for  comment 
an  additional  amendment  to  the  Quote 
Rtile.3^  The  Commission  believes  that 
the  additional  proposal,  if  adopted, 
would  further  improve  transparency  by 
providing  investors  with  quotation 
information  on  Nasdaq  securities  from 
significant  OTC  market  makers  and 
spedalists. 

ii.  Amendment  to  llAcl-l(a)(13) 
(Definition  of  an  ”OTC  Market  Maker”) 

The  definition  of  OTC  market  maker 
now  includes  any  dealer  holding  itself 
out  as  willing  to  transad  business  for  its 
own  account  on  a  regular  or  continuous 
basis,  wlmther  it  transacts  exdusively 
with  its  own  customers  or  with  the 
customers  of  other  dealers.  Those 
dealers  that  hold  thmnselves  out  to 
customers  as  willing  to  execute  orders 
on  a  regular  or  continuous  basis, 
whether  by  the  internalization  of 
customer  order  flow  in  particular  stocks 
or  through  arrangements  with  particular 
firms  to  execute  their  customer  order 
flow,  now  fall  within  the  definition  of 
OTC  maricet  maker.  Therefore, 
obligations  vmder  the  Quote  I^e  will 
now  apply  to  dealers  that  internalize 
customer  order  flow  or  hold  themselves 
out  to  particular  firms  as  willing  to 
execute  their  customer  order  flow,  and 
that  execute  those  orders  on  a  regular  or 
continuous  basis.  As  in  the  past,  broker- 
dealers  will  not  be  consider^  to  be 
holding  themselves  out  as  regularly  or 
continuously  willing  to  buy  or  sell  a 
security  if  they  occasionally  execute  a 
trade  as  prindpal  to  accommodate  a 
customer’s  request 

iii.  Amendment  to  11  Acl-1  (a)(6) 
(Definition  of  a  “Covered  Semirity”) 

The  amendment  extends  the  covcnage 
of  the  (^ote  Rule  to  all  Nasdaq 
securities  where  the  rule  had  previously 
applied  only  to  Nasdaq/National  Market 
securities.  As  noted  previously,  NASD 
rules  already  require  a  dealer  that  makes 
a  market  in  a  Nasdaq  SmallCap  security 
to  provide  quotations.333  The 
Commission,  therefore,  does  not  believe 
extending  the  Quote  Rule  to  include 
securities  covered  by  an  existing  NASD 
rule  will  result  in  additional  bui^ens  on 
OTC  market  makers.  Although  the 
definition  of  covered  security  has  been 
amended  to  include  Nasdaq  SmallCap 


^  See  Companion  Release. 
3»See  NASD  Rule  4613. 


securities,  an  exchange  specialist  or 
OTC  market  maker  s^  must  make  an 
election,  pursuant  to  paragraphs  (b)(5) 

(i)  and  (ii),  respectively,  of  the  Quote 
Rule.3^  Accordingly,  although  the 
definition  has  been  amended,  an  OTC 
marimt  maker  or  specialist  is  not 
mandated  by  the  ^ote  Rule  to  provide 
quotations  on  Nasdaq  SmallCap 
securities.  If,  however,  an  exchange 
specialist  or  OTC  market  maker  makes 
an  election  to  make  available 
quotations,  the  firmness  obligations 
under  paragraph  (c)  of  the  Quote  Rule 
become  operative. 

e.  Effective  Date 

The  amendments  to  Rule  11  Acl-1 
adopted  by  the  Commission  today  will 
become  effective  on  January  10, 1997. 

C.  Price  Improvement  for  Customer 
Market  Orders 

1.  Proposed  Rule 

In  the  Proposiim  Release,  the 
Commission  sought  comment  on  a 
market-wide  Price  Improvement  Rule 
for  customer  maiket  aiders.  The 
proposed  rule  was  designed  to  apply  ■ 
across  exchange  and  OTC  maikets  to 
promot»the  execution  qiudity  of  ordm 
by  providing  increased  opportunities  for 
customer  orders  to  interact  at  better 
prices  without  the  intervention  of  a 
dealer.  The  proposal  included  a  non¬ 
exclusive  safe  harbor  as  one  means  by 
which  a  specialist  or  OTC  maricet  maker 
could  be  assured  that  an  order  received 
a  sufilcient  oppmtunity  for  price 
improvement  for  purposes  of  the  rule. 

The  proposed  rule  was  intended  to 
encourage  market  participants  to  take  ' 
advantage  of  current  technologies  and 
provide  customer  marlmt  orders  with 
improved  access  to  price  improvement 
opportunities,  regar^ess  of  where  ^ch 
orders  are  routed  for  execution. 
Although  the  proposed  rule  would  have 
required  specialists  and  OTC  madcet 
mdcers  to  provide  price  improvemmit 
opportunities  for  customer  orders,  the 
Commission  did  not  prescribe  any 
particular  method  of  achieving  price 
improvement  in  recognition  of  the  feet 
that  competition  can  produce 
innovative  price  improvement 
mechanisms.  The  Commission  proposed 
a  non-exclusive  safe  harbor,  however,  to 
provide  certainty  regarding  one 
alternative  by  which  a  specialist  or  OTC 
market  maker  would  be  deemed  to  have 
satisfied  its  price  improvement 
obligation. 

Under  the  safe  harbor,  a  specialist  or 
OTC  market  maker  would  have  been 
deemed  in  compliance  with  the 


»*17  CFR  240.11Acl-l(b)(5Ki) 
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proposed  price  improvement  rule  if  it 
exposed,  in  its  quote,  a  customer  market 
order  at  an  improved  price  and 
provided  the  customer  with  a 
guaranteed  executimi  at  the  "stop" 
price.339  This  procedure  was  designed  to 
promote  the  interaction  of  exposed 
orders  at  prices  better  than  the  NBBO 
with  orders  or  trading  interetf  in  other 
markets.  The  safe  haroor  also  was 
intended  to  lead  to  increased 
competition  by  encouraging  specialists 
and  OnrC  maricet  makers  to  compete 
more  actively  for  order  flow  on  the  basis 
of  their  published  quotations.  The 
Commission  made  clear,  however,  that 
the  order  exposure  procedures  set  out  in 
the  proposed  safe  harbor  neither  would 
be  mandatory,  nor  the  exclusive  means 
by  which  to  satisfy  the  obligation  to 
provide  an  opportimity  for  price 
improvement. 

Many  of  the  145  commenters 
discus^  the  proposed  Price 
Improvement  Rule.  The  commeiUers 
raise  numerous  questions  and  concerns 
regarding  the  proposed  rule.  For 
example,  some  commeuters  claim  that 
an  abMlute  rule  would  reduce  the 
broker-dealer’s  fiduciary  obligation  of 
best  execution  to  an  algorithm, 
eliminating  the  exercise  of  professional 
judgment  in  identifying  price 
improvement  opportunifies.^^*  Instead, 
the  commenters  argue  that  customers 
and  market  professionals  should  be  able 
to  use  discretion  in  decidic^  when  and 
how  price  improvement  should  be 
sought.^ 

In  addition,  several  commenters  are 
concerned  that  the  proposed  safe  harbor 
would  become  the  industry  standard. 
These  commentms  believe  that, 
although  non-exclusive,  the  propcned 
safe  hubor  would  dictate  the  minimum 
acceptable  standard  to  follow,  thereby 
stifling  innovation  and  competition.^ 
Many  commenters  also  are  troubled  by 
various  technical  aspects  regarding  the 
application  of  the  safe  harbor.  For 


^Th»  proposed  safe  haitior  provided  for  an 
order  to  be  “stopped”  at  the  national  best  bid  (for 
a  s^  order)  or  ofo  (for  a  buy  order)  for  the  lesser 
of  either  the  full  si»  of  the  wder,  or  the  size 
associated  with  the  national  best  bid  (for  a  seU 
order)  or  offer  (for  a  buy  order). 

^See,  e.g.,  Goldman  Sachs  Letter;  Jefferies 
Letter;  ktedoff  Letter;  Morill  Letter,  NYSE  Letter; 
PaineWebber  Letter;  PSE  Letter. 

”^See,  e.g.,  CSE  Letter;  Goldman  Sachs  Letter; 
Madoff  Let^,  Merrill  Letter;  NSC  Letter;  NYSE 
Letter,  PSE  Letter. 

^See,  e.g.,  AZX  Letter;  Blume  Letter;  HHG 
Letter;  Lehman  Letter;  Merrill  Letter;  Mrargau 
Stanley  Letter;  NASD  Letter;  Salomon  LeMr; 
Schwab  Letter;  Smith  Barney  Letter;  PaineWebber 
Letter,  Roane  Letter. 

Some  commenters  believe  their  current 
operations  would  satisfy  the  rule  and,  therefore, 
they  vrould  not  need  to  utilize  the  safe  harbor 
prondures.  See.  e.g.,  Amex  Letter;  BSE  Letter:  CHX 
Letter,  NYSE  Letter;  PSE  Letter. 


example,  some  commenters  believe  the 
30-second  exposure  period  would  be 
insufficient  to  allow  other  market 
participants  to  respond  to  the  exposed 
order,  evoa  with  today’s  technology.^s* 
Othm  commenters  are  concerned  with 
the  mechanics  of  the  "stopping” 
procedures.^  At  least  one  commenter 
argues  that  the  requirement  to  stop  stock 
blurs  the  distinction  between  price 
guarantees  and  price  improvement 
opjMrtimities.^** 

'The  potential  costs  associated  with 
the  proposed  rule  also  concern  many 
commenters.  They  claim  that  necessary 
systems  upgrades  would  be 
expensive.^  In  addition,  several 
commenters  claim  that  the  number  of 
quotes  generated  as  a  result  of  the  safe 
harbor  would  pose  a  serious  threat  to 
system  capacity.^  Many  commenters 
warn  that  the  increased  traffic  would 
reduce  trading  efficiency,  decrease 
transparency  and  increase  overall 
risk.3^  Some  commenters  also  state  that 
market  price  integrity  would  be  reduced 
due  to  the  proliferation  of  flickering, 
ephemeral  quotations.^ 

A  common  suggestion  fi'om  the 
commenters  is  that  the  (Commission  not 
adopt  the  proposed  rule  prior  to 
evaluating  the  effects  of  die  other 
ioitiatives  contained  in  the  proposal.^ 
Some  commenters  believe  that  the 
amendments  to  the  ()uote  Rule  and  the 
proposed  Limit  Order  Display  Rule 
should  act  to  narrow  spreads  by 
eliciting  the  true  market  for  a  given 
security,  thereby  decreasing  the  utility 
and  necessity  of  seeking  better  prices  for 
customer  orders.  According  to  mese 
commenters,  if  such  results  are  achieved 
through  the  other  initiatives,  the 


^  See,  e.g.,  Amex  Letter;  Blume  Letter;  BSE 
Letter;  CHX  Letter;  CSE  Letter;  NYSE  Letter;  PSE 
Letter,  Schwab  Letten-  But  tee,  e.g..  Letter  from 
Re3nnond  E.  Wooldridge,  Chief  Executive  Officer, 
Southwest  Securities,  to  Mr.  Jonathsn  G.  Katz, 
Secretary,  SEC,  dated  January  9, 1996  ("Southwest 
Letter”);  ST  ANY  Letter. 

^  See,  e.g.,  Madoff  Latter;  MJT  Letter,  Smith 
Barney  Latter. 

See  Sutro  Letter. 

^  See,  e.g.,  Blume  Letter;  Dean  Witter  Letter; 
Fahnestock  Letter;  Goldman  Sachs  Letter;  LJR 
Letter;  NASD  Letter;  PaineWebber  Letter;  Ruane 
Letter;  Salomon  Letter;  Schwab  n  Letter;  SIA  Letter. 

^  See,  e.g..  Bear  Steams  Letter;  FIF  Latter, 

Merrill  Lettm  PSE  Letter;  STANY  Letter. 

***See,  e.g.,  Amex  Letter;  Bear  Steams  Letter, 
Blume  Letter;  FIF  Letter;  LJR  Lettw,  Madoff  Le^r; 
Merrill  Letter;  Mcugan  Sta^y  Letter;  NASD  Letter, 
PSE  Letter;  Salomon  Letter;  STA  Letter;  STANY 
Letter;  Specialist  Assoc.  Letter. 

^  See,  e.g..  Dean  Witter  Latter;  IQ  Letter;  Merrill 
Letter;  Morgan  Stanley  Letter,  NASD  Letter;  NYSE 
Lettw,  PSE  Letter,  Salomon  Letter;  Schwab  II  Letter; 
Specialist  Assoc  Letter,  STANY  Letter. 

^  See,  e.g..  Bear  Steams  Letter;  Dean  Witter 
Letter;  DOJ  Letter,  Goldman  Sachs  Letter;  Lehman 
Latter;  Madoff  Letter,  Morgan  Stanley  Letter,  NASD 
Letter;  NSC  Letter;  Schwab  ff  Letter;  SIA  Letter; 
Sutro  Letter. 


potential  costs  and  significant  market 
operations  changes  associated  with  the 
proposed  Price  toprovement  Rule 
would  far  outweigh  any  potential 
benefit 

Although  the  (Dommission  continues 
to  believe  that  the  opportunity  for  price 
improvement  can  contribute  to 
providing  customer  orders  with 
enhanced  executions,  the  Ckimmission 
has  determined  to  defer  action  on  the 
proposed  Price  Improvement  Rule  for 
the  present  time.  ‘The  Commission 
believes  that  the  other  initiatives 
adopted  today  will  greatly  improve  the 
price  discovery  process  and  the 
opportunity  for  customer  orders  to 
receive  enhanced  execution  prices. 

These  initiatives  should  act  to  narrow 
spreads  by  making  available  to  all 
market  participants  the  true  buying  and 
selling  interest  in  a  given  security.  The 
Commission  believes,  therefore,  that  the 
most  appropriate  course  of  action  is  to 
monitor  the  operation  of  the  initiatives 
adopted  today,  and  assess  their  impact 
on  spreads,  the  quality  of  markets,  and 
the  quality  of  executions.  This 
assessment  will  enable  the  Omunission 
to  better  determine  the  need  for  further 
Ck>mmission  action  regarding  specific 
price  improvement  obligations. 

2.  Best  Execution  Obligations 

The  proposed  Price  Improvement 
Rule  was  designed  to  complement  the 
long-standing  duties  of  broker-dealers  to 
seek  to  obtain  best  execution  of  their 
customer  orders;  the  (Dommission  did 
not  intend  for  the  proposed  rule  to 
modify  this  existing  b^  execution 
obligation.3^'^  Therefore,  the 
(Dommission’s  decision  to  defer 
consideration  of  the  proposed  rule  in  no 
way  should  be  taken  as  an  indication 
that  the  duty  of  best  execution  has  been 
altered. 

A  broker-dealer’s  duty  of  best 
execution  derives  from  common  law 
agency  principles  and  fiduciary 
obligations,  and  is  incorporated  both  in 
SRO  rules  and,  through  judicial  and 
Commission  decisions,  in  the  antifrnud 
provisions  of  the  federal  securities 
laws.3«  This  duty  of  best  execution 
requires  a  broker-dealer  to  seek  the  most 
fevorable  terms  reasonably  available 
under  the  circinnstances  for  a 
customer’s  transaction.^  The  scope  of  ' 
this  duty  of  best  execution  must  evolve 
as  changes  occur  in  the  maricet  that  give 
rise  to  improved  executions  for 
customer  orders,  including 


^Proposing  Release  at  49. 

See  Market  2000  Study,  Study  V  at  V-1,  2  and 
sources  cited  therein. 

^  See  Market  2000  Concept  Release,  supra  note 
10;  Market  2000  Study,  Study  V. 
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opportunities  to  trade  at  more 
advantageous  prices.  As  these  changes 
occur,  hrokerdeiders’  procedures  for 
seeking  to  obtain  best  execution  for 
customer  orders  also  must  be  modified 
to  consider  price  opportimities  that 
become  “reasonably  available.” 

In  the  past  the  Commission  has 
reco^iized  the  practical  necessity  of 
automating  the  handling  of  small  ordem, 
and  has  indicated  that  automated 
routing  or  execution  of  customer  orders 
is  not  necessarily  inconsistent  with  best 
execution.39i  At  the  same  time,  the 
Commission  has  emphasized  that  best 
execution  obligations  require  that 
broker-dealers  routing  orders  for 
automatic  execution  must  periodically 
assess  the  quality  of  competing  markets 
to  assiire  that  order  flow  is  dii^ed  to 
markets  providing  the  most  beneficial 
terms  for  their  customers'  orders.^sa 
While  in  the  past  quote-based 
executions  in  CDTC  securities  were 
generally  recognized  as  satisfying  best 
execution  obligations,  the  development 
of  efficient  new  facilities  has  altered 
what  broker  dealers  must  consider  in 
seeking  best  execution  of  ctistomer 
orders.333  The  Commis.sion  thus  noted 
the  importance  of  the  opportunity  for 
price  improvement  as  a  factor  in  best 
execution,  speaking  in  the  context  of 
aggregate  order  handling  decisions  for 
both  Usted  and  OTC  stocks.^s^ 

Therefore,  the  Commission  believes  that 
routing  order  flow  for  automated 
execution,  or  internally  executing  order 
flow  on  an  automated  basis,  at  the  best 
bid  or  offer  quotation,  would  not 
necessarily  satisfy  a  broker-dealer’s  duty 
of  best  execution  for  small  orders  in 
listed  and  OTC  securities.”^ 

Both  the  rule  and  the  amendments 
adopted  today  should  further  improve  a 
bro^r-dealer’s  ability  to  obtain 
improved  executions  for  customer 
orders.  These  chemges  will  enhance  the 
public  quote  by  including  in  the  public 
quotation  system  many  superior  prices 
not  currently  reflected  there.  The  ECN 
amendment  is  intended  to  publicize 
superior  market  maker  ECN  prices  in 


^Proposing  Release  at  7-10. 

M'/d.atS. 

^Payment  for  Order  Flow  Release,  supra  note 
23.  at  n.  30  and  acccHnpanying  text;  See  Securities 
Exchange  Act  Release  No.  37046  (March  29, 1996), 
61  FR  15322  (April  5. 1996)  (“CSE  Ap{aroval 
Order”);  Securities  Exchange  Act  Release  No.  37045 
(March  29. 1096),  61  FR  15318  (April  5, 1996) 

(“BSE  Approval  Order”). 

Proposing  Release  at  10. 

see  also  Payment  for  Order  Flow  Release, 
supra  note  23  at  text  accompanying  notes  31-33. 
See  CSE  Approval  Order,  supra  note  352;  BSE 
Approval  Order,  supra  note  352. 

Proposing  Release  at  9-10;  see  also  note  360 
and  accompanying  text  (factors  relevant  to  best 
execution). 


the  public  quote,  which  should  make 
these  prices  more  easily  accessible. 
Similarly,  the  Display  Rule  will  include 
more  customer  prices  in  the  public 
quote  through  requiring  the  ^splay  of 
customer  li^t  orders. 

Nonetheless,  various  markets  and 
market  makers  may  continue  to  provide 
opportunities  for  executions  at  prices 
superior  to  the  enhanced  national  best 
bid  and  offer  for  their  customer 
orders.336  For  example,  some  markets  or 
market  makers  may  continue  to  offer 
price  improvement  opportunities,  based 
on  internal  order  flow  or  execution 
algorithms.  The  Commission  believes 
that  broker-dealers  deciding  where  to 
route  or  execute  small  customer  orders 
in  listed  or  OTC  securities  must 
carefully  evaluate  the  extent  to  which 
this  order  flow  would  be  afforded  better 
terms  if  executed  in  a  market  or  with  a 
market  maker  offering  price 
improvement  opportunities.  In 
conducting  the  requisite  evaluation  of 
its  internal  order  handling  procedmes,  a 
broker-derder  must  regularly  and 
rigorously  examine  execution  ouality 
likely  to  be  obtained  fit>m  the  different 
markets  or  market  makers  trading  a 
security.”''  If  different  markets  may  be 
more  suitable  for  different  types  of 
orders  or  particular  securities,  the 
broker-dealer  will  also  need  to  consider 
such  factors. 

Where  material  differences  exist 
between  the  price  improvement 
opportunities  offered  by  menkets  or 
market  makers,  these  differences  must 
be  taken  into  accoimt  by  the  broker- 
dealer.  Similarly,  in  evaluating  its 
procedures  for  handling  limit  orders, 
the  broker-dealer  must  take  into  account 
any  materied  differences  in  execution 
quality  (  e.g.,  the  likelihood  of 
execution)  among  the  various  markets  or 
market  centers  to  which  limit  orders 
may  be  routed.  The  traditional  non¬ 
price  factors  affecting  the  cost  or 
efficiency  of  executions  also  should 
continue  to  be  considered;  ”*  however, 
broker-dealers  must  not  allow  an  order 
routing  inducement,  such  as  payment 
for  order  flow  or  the  opportunity  to 
trade  with  that  order  as  princip^,  to 
interfere  with  its  duty  of  best 


"*/d. 

1S7CSE  Approval  Order,  61  FR  at  15329.  “Price 
improvement”  in  this  context  is  defined  as  the 
difference  between  execution  price  and  the  best 
quotes  prevailing  in  the  market  at  the  time  the  order 
arrived  at  the  mudcet  or  market  maker.  Any 
evaluation  of  price  improvement  opportunities 
would  have  to  consider  not  only  the  extent  to 
which  orders  are  executed  at  prices  better  than  the 
prevailing  quotes,  but  alM  the  extent  to  which 
orders  are  executed  at  inferior  prices. 

^  See  Market  2000  Study,  Study  V  at  V-2,  3. 


execution.”^  Of  course,  as  the 
Commission  has  previously  noted,  in 
light  of  a  broker-dealer’s  obligation  to 
assess  the  quality  of  the  markets  to 
which  it  routes  packaged  order  flow 
absent  specific  instructions  from 
customers,  the  Commission  does  not 
believe  that  a  broker-dealer  violates  its 
best  execution  obligation  i^erely 
because  it  receives  payment  for  order 
flow  or  trades  as  principal  with 
customer  orders.”® 

Prices  superior  to  the  public  quote 
may  at  times  be  available  in  ECNs,  even 
after  adoption  of  the  ECN  amendment, 
based,  for  example,  on  orders  of 
institutional  participants  and  others  not 
covered  by  the  ECN  amendment. 
Superior  prices  also  may  be  available  in 
other  systems  not  classified  as  ECNs.  As 
the  Commission  noted  in  the  Proposing 
Release  in  September,  1995,  and 
reiterates  today,  where  reliable,  superior 
prices  are  reacffiy  accessible  in  such 
systems,  broker-dealers  should  consider 
these  prices  in  making  decisions 
regarding  the  routing  of  customer 
orders.”*  The  Commission  recognizes 
that  many  of  these  systems  are  less 
accessible  and  involve  higher  costs  for 
broker-dealers  than  the  public  markets. 
In  addition,  in  many  cases  it  is  not 
currently  feasible  to  efficiently  obtain 
price  information  from  these  systems  or 
link  to  these  systems  on  an  automated 
b€isis.  The  Conunission  is  not  suggesting 
that  broker-dealers  must  engage  in 
manual  handling  of  small  orders  if 
necessary  to  access  these  systems.”^ 
Nonetheless,  the  Commission  believes 
that  because  technology  is  rapidly 
making  these  systems  more  accessible, 
broker-dealers  must  regularly  evaluate 
whether  prices  or  other  benefits  offered 
by  these  systems  are  reasonably 
available  for  purposes  of  seeking  best 
execution  of  these  customer  orders.  For 
example,  if  an  ECN  provides  an 
automated  link  that  makes  it  cost 
effective  for  a  broker-dealer  to  access 
these  systems  for  its  retail  orders  on  an 
automated  basis,  the  broker-dealer  must 
take  the  prices  and  other  relevant  costs 
in  that  system  into  accoimt  in  handling 
these  customer  orders. 

Pursuant  to  the  Display  Rule,  most 
customer  limit  orders  at  superior  prices 
will  be  required  to  be  displayed  and 


^Payment  for  Order  Flow  Release,  supra  note 
23. 

»»/d. 

Proposing  Release  at  10. 

^  The  Commission  has  recognized  that  it  may  be 
impracfical,  both  in  terms  of  time  and  expense,  for 
a  broker  that  bandies  a  large  volume  of  orders  to 
determine  individually  where  to  route  each  order 
it  received.  Proposing  Release  at  8. 
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included  in  the  public  quote.^^  The 
display  of  a  limit  order  by  a  market 
maker  directly  affects  its  responsibilities 
in  handling  other  customer  orders.  The 
Conunission  has  long  said  that  broker- 
dealers  must  consider  quotation 
information  contained  in  the  public 
quotation  system  in  seeking  b^t 
execution  of  customer  orders.^  In 
executing  customer  market  orders,  a 
market  maker  must  give  no  less 
consideration  to  the  price  of  its  own 
displayed  customer  limit  order  than  any 
other  public  quotation  price.  Therefore, 
under  the  new  Display  Rule,  a  market 
maker  that  has  displayed  a  customer 
limit  order  would  be  expected  to 
provide  an  offsetting  customer  market 
order  an  execution  at  that  limit  price  at 
least  up  to  the  size  of  the  limit  order. 

In  aadition,  the  Commission  notes 
that  currently,  some  market  makers  that 
hold  a  customer  limit  order  on  one  side 
of  the  market,  priced  better  than  the 
market  maker’s  own  quote,  and  a 
customer  market  order  on  the  other  side 
of  the  market,  will  execute  both  cuders 
as  principal  rather  than  crossing  the  two 
orders.  As  a  result,  the  market  order 
customer  receives  the  best  bid  and  offer 
rather  than  receiving  the  benefit  of  a 
better  limit  order  price.  In  light  of  the 
increased  opportunities  for  price 
improvement  now  available  and  the 
rules  the  Commission  is  adopting  today, 
the  Commission  believes  that  going 
forward  this  practi.ce  is  no  longer 
appropriate  given  the  broker-dealer’s 
obligation,  as  part  of  its  duty  of  best 
execution,  to  its  market  order 
customer.^®* 

In  conclusion,  although  the 
Commission  has  determined  for  the 
present  to  defer  final  action  on  the 
proposed  Price  Improvement  Rule,  the 
Commission’s  adoption  of  the  Display 
Rule  and  the  Quote  Rule  amendments 
should  substantiaUy  improve  public 
quotaticms.  Moreover,  the  Commission 
firmly  believes  that  brdcer-dealers, 
when  deciding  where  to  route  or 
execute  customer  orders,  must  carefully 
consider  and  evaluate  opportunities  for . 
obtaining  improved  executions. 

IV.  Authority 

As  discussed  above,  the  1975  Act 
Amendments  to  the  Exchange  Act  set 

^  The  CommiMion  note*  that  the  NASD’* 
interpretation  prohihiting  market  maker*  from 
trading  ahead  of  customer  limit  order*  applies  both 
to  displayed  and  nondispla]red  customer  limit 
orders  held  by  the  market  maker.  See  NASD 
Conduct  Rule  IM  2110-2  (Trading  Ahead  of 
Customer  Limit  Ord«s). 

***  See  Quote  Rule  Adopting  Release,  supra  note 
208. 

^  Of.,  NASD  Notice  to  Members  06-10 
(Febru^,  1906)  at  43;  NASD  Notice  to  Members 
95-67  (August,  1095)  at  417. 


forth  (Congress’  goals  for  a  national 
market  system.  Several  commenters 
argue  that  the  proposed  rules  violate 
Congress’s  direction  that  the 
Commission  facilitate  the  establishment 
of,  rather  than  design,  a  national  market 
system.^  Many  of  these  comments 
were  directed  at  the  proposed  Price 
Improvement  Rule  and  in  particular  the 
proposed  price  improvement  safe 
harbor.  The  Commission  today  is 
deferring  action  on  that  rule  proposal. 

To  the  extent  that  the  comments  relate 
to  the  rule  and  amendments  adopted 
today,  however,  they  reflect  a 
fundiunental  misunderstanding 
regarding  the  purpose  of  the  rules  and 
the  Commission’s  role  in  facilitating  a 
national  market  system. 

The  Commission’s  adoption  of  these 
rules  is  fully  consistent  with  the  role 
that  Congress  envisioned  in  1975  for  the 
(Commission.  (Congress’s  direction  to  the 
(Commission  to  “facilitate”  the 
establishment  of  a  national  market 
system  for  securities  that  implemented 
(Congressionally  enumerated  objectives 
was  not  intended  as  a  limitation  on  the 
(Commission’s  authority  but  rather  was 
“designed  to  provide  maximum 
flexibility  to  the  (Commission  and  the 
securities  industry  in  giving  specific 
content  to  the  general  concept  of  the 
national  market  system.”  (Congress 
granted  the  (Commission  broad 
rulemaking  authority  over  the  national 
market  system  and  market  participants 
and  this  grant  of  specific  rulemaking 
authority  was  not  conditioned  on  the 
expectation  that  the  (Conunission  refirain 
finm  using  it. 

Althou^  Congress  expressed  a 
preference  that  where  possible  the 
national  market  system  evolve  through 
the  interplay  of  competitive  forces,  it 
recogniz^  that  “competition  may  not 
be  sufficient”  and  that  in  such  cases,  the 
Conunission  should  act  “promptly  and 
effectively  to  insure  that  die  essential 
mechanisms  of  an  integrated  secondary 
trading  system  [be]  put  into  place 
*  *  3^  (Congress  specifically 

^  See,  e.g.,  ABA  Letter;  Fahnestock  Letter;  HHG 
Letter;  L)R  Letter;  NSC  Letter;  PaineWebber  Letter; 
RPM  Letter,  Ruane  Letter;  SIA  Letter. 

^^Confmnce  Report,  supra  note  213,  at  92.  See 
Senate  Report,  supra  note  31,  at  6-9  (“the  sounder 
approach  appeared  *  *  *  to  be  to  establish  a 
statutory  scheme  clearly  granting  the  Qxnmission 
broad  authority  to  oversee  the  implementation, 
operation,  and  regulation  of  the  national  market 
system  and  at  the  same  time  to  charging  it  with  the 
clear  responsibility  to  assure  that  the  system 
develops  and  operates  in  accordance  with 
Congressional  determined  goals  and  objectives."). 
The  Conference  Committee  report  on  the  1975  Act 
Amendments  indicates  that  the  conferees  adopted 
with  minor  revisions  the  Senate’s  provisions 
concerning  the  national  market  systeoL  Conference 
Report,  supra  note  213,  at  92. 

MS  Conference  Report,  supra  note  213  at  92. 


identified  in  1975  some  of  the  concerns 
addressed  today  and  the  (Commission 
has  examined  these  issues  on  several 
occasions  over  the  intervening  years  in 
response  to  evolving  market  conditions 
and  technologies.  In  view  of  the  caution 
and  deliberation  with  which  the 
(Conunission  has  proceeded  over  the 
past  21  years,  its  actions  today  cannot 
fairly  be  viewed  as  arresting  natural 
competitive  forces,  but  rather  should  be 
regarded  as  an  attempt  to  foster 
efficiency  and  redress  shortcomings  in 
the  national  market  system  that  have 
developed  since  then,  or  that  the 
securities  industry  on  its  own  has  been 
unable  to  resolve  over  this  time. 

The  subject  matter  of  these  rule  and 
rule  amendments  is  an  area  of  the 
national  market  system  in  which 
(Congress  itself  recognized  that  the 
Commission’s  expertise  and  authority 
were  paramoimt.  Indeed,  Section  llA 
was  specifically  enacted  to  eliminate 
“arguments  about  the  SEC’s  authority” 
in  ^s  area.  For  that  reason,  the 
(Commission  was  given  “pervasive 
rulemaking  power”  with  respect  to  the 
business  of  collecting,  processing,  or  . 
publishing  information  relating  to 
quotations  for  and  transactions  in 
securities.3^  The  rules  adopted  today 
implement  Congress’  goals  as  to 
dissemination  of  trading  information: 
“to  insure  the  availability  of  prompt  and 
accmrate  trading  information,  to  assiue 
that  these  communications  networks  are 
not  controlled  or  dominated  by  fmy 
particular  market  center,  to  guarantee 
fair  access  to  such  systems  by  all 
brokers,  dealers  and  investors,  and  to 
prevent  any  competitive  restriction  on 
their  operation  not  justified  by  the 
purposes  of  the  Exchange  Act.” 

It  Dears  noting  that  the  standards 
adopted  by  the  (Commission  today  are 
intended  to  allow  markets  to  adapt  and 
evolve  in  meeting  the  objectives  of  the 
national  market  system;  the  rules 
establish  performance  standards  but  do 
not  dictate  maihet  structure.  With 
regard  to  the  Quote  Rule,  the  rules  do 
not  determine  how  non-Rule  19c-3 
market  makers  may  make  markets  or 
how  electronic  communications 
networks  may  operate.  Non-Rule  19c-3 
market  makers  are  fine  to  operate  as 
they  please  so  long  as  they  report  their 
quotations  to  the  extent  they  execute  a 
certain  level  of  voliune  in  a  security. 
Likewise,  market  makers  and  specialists 
may  place  priced  orders  in  E(CNs  of 
many  different  designs  as  long  as  they 
change  their  quotes  to  reflect  the  orders 
in  the  E(CN  or  the  ECNs  publicly  report 
the  quotes  and  provide  access  to  such 

^Conferenc*  Report,  supra  note  213,  at  93. 

^Senate  Report,  supra  note  31.  wu. 
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priced  orders.  With  regard  to  the  Limit 
Order  Display  Rule,  the  rule  does  not 
seek  to  create  a  central  limit  order  book 
or  central  limit  order  file.  Broker-dealers 
are  fiae  to  satisfy  the  rule  in  several 
different  ways,  so  long  as  the  result  is 
that  customer  limit  orders  priced  at  or 
better  than  the  NBBO  are  publicly 
dirolayed. 

^me  commenters  also  argue  that  the 
proposed  rules  are  contrary  to  Congress’ 
direction  to  assure  fair  competition 
between  auction  and  dealer  markets  as 
structures  for  the  trading  of  securities 
and  inappropriately  introduce  auction 
market  principles  into  dealer  markets. 
Although  requiring  display  of  superior- 
priced  customer  limit  orders  could  be 
viewed  as  an  auction  market  principle, 
such  a  requirement  does  not  supplwt 
the  basic  features  of  a  dealer  market  or 
imdermine  competition  between  the 
exchange  and  QIC  markets.  Congress 
clearly  intended  that  dealer  markets 
would  benefit  firom  use  of  some  auction 
market  principles  and  the  1975 
Amendments  specifically  announce  as  a 
goal  of  the  national  marl»t  system  that 
customer  orders  be  able  to  interact 
without  the  intervention  of  a  dealer  to 
the  extent  that  such  a  goal  is  consistent 
with  other  naticmal  market  system 
objectives.3'”  At  a  minimum,  where 
feasible,  customer  limit  orders  should 
have  a  meaningful  opportunity  to 
interact  with  customer  market  orders.^'^^ 

One  of  the  main  benefits 
contemplated  by  Congress  was  that  the 
national  market  system  would  enable 
investors  in  dealer  markets  to  execute 
against  another  limit  order  or  market 
order  at  a  better  price  than  currently 
being  quoted  by  a  dealer  for  his  own 
account.3‘^5  Display  of  superior-priced 
limit  orders  would  permit  investors  to 
compete  in  some  cases  with  market 
makers  and  specialists,  thereby 
increasing  the  competitiveness  of  dealer 
markets  in  these  securities  and 
enhancing  the  quality  of  customer  limit 
order  execution.  Display  of  customer 
limit  orders,  however,  would  not 
compromise  the  essential  features  of 
dealer  markets.  In  the  absence  of  any 
superior-priced  customer  limit  orders, 
dealers  would  continue  to  compete  for 
market  orders  at  their  published 
quotations  and  would  be  able  to  execute 
against  customer  limit  orders  that  would 
otherwise  prevent  the  market  maker 

See,  e.g.,  Goldman  Sachs  Letter;  Jefieriea 
Letter;  Merrill  Lynch  Letter;  RPM  Letter;  Schwab  I 
Letter,  Schwartz  k  Wood  Letter;  SIA  Letter; 
Specialist  Assoc.  Letter;  see  oho  Exchange  Act 
Section  llAtaKDlCKii),  15  U.S.C.  78k-l(aKl)(CKIi). 

Senate  Report,  supra  note  31.  at  16. 

.  r73  Exchange  Act  Set^on  llA(aKl)(CKv). 

»4Exchange  Act  Section  llA(aMl)(CKv). 

^  Senate  R^xnt  supra  note  31,  at  16. 


from  trading  with  a  market  order. 

Further,  the  widespread  use  by  OTC 
dealers  ofECNs  to  trade  at  prices  better 
than  the  dealers’  published  quotes  is  of 
such  recent  vintage  that  it  can  hardly  be 
viewed  as  a  necessary  part  of  a  dealer 
market  structure.  5^* 

V.  Summary  of  Final  Regulatory 
Flexibility  Act  Analysis 

This  following  discussion  summarizes 
the  Commission’s  analysis  of  the  rules 
adopted  today  under  the  Regulatory 
Flexibility  Act.  A  complete  final  copy  of 
the  Final  Regulatory  Flexibility  Act  is 
available  in  the  Public  File. 

The  rules  adopted  today  by  the 
Commission  are  intended  to  allow 
markets  to  adapt  and  evolve  in  meeting 
the  objectives  of  the  national  market 
system.  In  this  regard,  the  rules 
establish  performance  standards  but  do 
not  dictate  market  structure.  'The  Quote 
Rule  does  not  dictate  how  market 
makers  or  specialists  that  trade  non- 
Rule  19c-3  securities  may  conduct  their 
market  making  activities  or  how  ECNs 
may  service  their  subscribers.  Market 
makers  will  be  able  to  continue  their 
regular  market  making  activities  so  long 
as  they  report  their  quotations  if  they 
trade  more  than  1%  of  the  transaction 
volume  in  a  secmity.  Likewise,  market 
makers  and  specialists  may  place  priced 
orders  in  ECNs  of  many  different 
designs  as  long  as  they  change  their 
quotes  to  reflect  better  priced  orders 
they  have  entered  in  E^s  or, 
alternatively,  such  ECNs  provide  for  the 
public  reporting  of  these  prices  and 
provide  access  to  such  priced  orders. 
Moreover,  broker-dealers  are  free  to 
satisfy  the  Display  Rule  in  several 
different  ways,  so  long  as  the  result  is 
that  customer  limit  orders  priced  at  or 
better  than  the  NBBO  are  publicly 
displayed  in  accordance  with  the  rule. 

A.  Display  Rule 

The  Commission  considered  several 
significant  alternatives  to  Rule  llAcl-4 
consistent  with  the  Rule’s  objectives 
and  designed  to  minimize  the  impact  of 
the  rule  on  small  entities.  'The 
Commission  solicited  comment  on, 
among  other  things:  (i)  Whether  the 
display  requirement  should  be  based  on 
a  de  minimis  threshold;  (ii)  the  cla-sses 
of  securities  to  which  the  Rule  should 
apply;  (iii)  whether  to  permit  limit 
orders  to  be  delivered  to  an  exchange- 

^  While  Uie  rule  and  rule  amendments  adopted 
today  function  as  an  integrated  response  to  the 
problems  the  Commission  has  identified  in  the 
implementation  of  a  NMS,  each  separately  advances 
the  Congressional  goals  of  market  efBciency,  fair 
competition,  transparency,  and  best  execution,  and 
accordingly  the  Commission  intends  that  they  be 
treated  as  severable  for  purposes  of  review. 

V 


or  association-sponsored  system  that 
displays  limit  orders  in  accordance  with 
the  rule;  and  (iv)  whether  to  permit 
limit  orders  to  be  delivered  to  an  ECN 
or  a  PTS.  The  Commission  believes  that 
the  rule  as  adopted  imposes  a  smaller 
burden  upon  small  brokers  and  dealers 
than  do  c^er  alternatives  considered. 

The  Commission  believes  that  the 
ability  of  brokers  and  dealers  to  send  a 
limit  order  to  another  party  or  system 
that  will  display  that  order  provides  all 
brokers  and  dealers,  includ^g  small 
brokers  and  dealers,  with  the  greatest 
possible  flexibility  to  satisfy  the  NMS 
objectives  embodied  in  the  rule  in  the 
most  economical  manner.  In  thin  regard, 
the  Commission  decided  to  expand  one 
of  the  exceptions  to  the  display 
requirement  that  will  permit  market 
m^ers  to  comply  with  the  rule  by 
delivering  customer  limit  orders  to  an 
ECN  that  complies  with  the  ECN 
amendment  to  the  Quote  Rule. 
Fiurthermore,  the  Commi^on  added  a 
new  exemptive  provision  that  enables 
the  Commission  to  exempt  any 
responsible  broker  or  deder,  ECN, 
exchange,  or  assodation  firom  the 
requirements  of  the  Display  Rule. 

The  Commission  considered  allowing 
display  of  a  representative  size  of  a  limit 
order  rather  thim  the  full  size,  but 
concluded  that  display  of  the  full  size 
will  provide  the  most  accurate  picture 
of  the  depth  of  the  market  at  a  particular 
price.  The  Commission  does  not  believe 
that  it  is  practicable  to  exempt  small 
entities  from  the  Display  Rule  because 
to  do  so  would  be  inconsistent  with  the 
Commission’s  statutory  mandate  to 
protect  investors.  In  that  regard,  the 
Commission  believes  that  the  pricing 
and  size  conventions  documented  in  the 
21(a)  Report  referenced  above  make  it 
imperative  that  the  requirements  of  the 
Display  Rule  apply  to  all  market 
participants  with  equal  force.  The 
Commission  notes  diat  any  exception 
for  small  brokers  and  dealers  could 
create  an  incentive  for  Nasdaq  market 
makers  to  create  special  market  making 
subsidiaries  qualifying  as  small  broker- 
dealers  which  would  be  fiee  to  engage 
in  the  anti-competitive  practices 
identified  in  the  21(a)  Report. 

B.  Quote  Rule 

Allowing  market  makers  that  deal 
actively  in  securities  without 
publicizing  their  activity  or  making 
available  their  prices  undermines  ^e 
NMS  goal  of  transparency.  The 
Commission  believes  that  those  dealers 
should  be  recognized  as  marlmt  makers 
and  their  quotations  publicized  so  that 
investors  may  Icnow  of.  and  trade  on 
similar  terms  with,  those  market 
makers.  Therefore,  the  definition  of  OTC 
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maricet  maker  now  includes  any  dealer 
holding  itself  out  as  willing  to  transact 
business  for  its  own  account  on  a 
regular  or  continuous  basis,  whether  it 
transacts  exclusively  with  its  own 
customers  or  with  the  customers  of 
other  dealers.  Thus,  those  dealers  that 
internalize  customer  order  fiow  in 
particular  stocks  or  through 
arrangements  with  other  firms  to 
execute  that  order  flow,  now  fall  within 
the  definition  of  OTC  market  maker  and 
are  subject  to  the  obligations  undm*  the 
Quote  Rule.  As  in  the  past,  broker- 
dealers  will  not  be  considered  to  be 
holding  themselves  out  as  regularly  or 
continuously  willing  to  buy  or  sell  a 
security  if  they  occasionally  execute  a 
trade  as  principal  to  accommodate  a 
custmner’s  request.  In  response  to  the 
suggestions  of  some  commenters,  the 
Commission  has  modified  the 
amendment  to  make  clear  that  more 
than  one  isolated  transaction  is 
necessary  before  a  dealer  is  designated 
an  OTC  market  maker. 

In  addition,  the  Conunission  believes 
that  extending  the  1%  threshold  based 
on  quarterly  aggregate  trading  volume  to 
non-Rule  19c-3  secnirities  is  a 
reasonable  method  to  improve  the  scope 
of  quotation  information  to  include 
significant  OTC  marimt  makers  and 
sp«KdaIists.  This  1%  threshold,  currently 
in  effect  for  Rule  19c-3  securities,  has 
proved  effective  in  supplying 
comprehensive  quotation  information  to 
the  market  at  lar^.  Moreover,  based  on 
the  increase  in  third  market  trading 
volume  for  these  securities,  the 
Commission  does  not  believe  this 
standard  is  unduly  burdensome  on  OTC 
market  makers.  Rather,  the  Commission 
believes  this  threshold  strikes  a  balance 
between  requiring  the  dissemination  of 
all  quotation  interest  and 
acconunodatmg  those  specialists  and 
ore  market  mdmrs  that  may  be  small 
entities.  The  Commission  believes  that 
OTC  madeet  makers  and  specialists  that 
account  for  1%  or  less  of  the  aggregate 
volrune  are  not  active  enough  to  jukify 
the  additional  expense  of  providing 
continuous  quotation  display. 
Aoordingly,  the  Conunission  believes 
the  “greater  than  1%  aggregate  trading 
volume"  threshold  for  mandatory 
qucitatiems  continues  to  be  appropriate. 
To  limit  a  possible  inconsistency  in  the 
treatment  of  exchange-listed  and  Nasdaq 
seciuities,  the  Commission  today  is 
proposing  that  the  1%  test  be  extended 
nom  all  exchange-listed  securities  to  all 
Nasdac^listed  securities. 

The  Commission  considered  several 
significant  alternatives  to  the  proposed 
amendments  to  the  Quote  Rule 
consistent  with  the  Rule’s  objectives 
and  designed  to  minimize  the  impact  of 


the  amendments  on  small  entities.  The 
Commission  solicited  conunent  on 
numerous  alternatives  to  the 
amendments  proposed  to  ensure  that 
investors  receive  consolidated 
quotations  that  truly  reflect  the  best 
prices  available  for  a  security.  The 
Commission  solicited  comment  on, 
among  other  issues:  (i)  Whether  the 
Conunission  should  require  SROs  to 
amend  their  rules  to  permit  computer¬ 
generated  quotations;  (ii)  whether  there 
existed  alternatives  to  the  ECN  proposal 
that  minimized  certain  consequences  of 
the  rule  while  assuring  public 
dissemination  of  the  l^t  priced  orders 
in  such  systems;  (iii)  whether  there 
should  be  exceptions  to  the  ECN 
proposal  and  under  what  circumstances; 
and  (iv)  whether  the  objectives  of  the 
Quote  Rule  and  the  ECN  amendment 
could  be  achieved  by  allowing  ECNs  to 
furnish  prices  to  the  applicable  SRO, 
while  providing  access  to  the  prices  in 
their  ^N.  The  Commission  believes 
that  the  amendments  as  adopted  impose 
a  smaller  burden  upon  small  brokers 
and  dealers  than  does  any  other 
alternative  considered. 

In  recognition  of  the  concerns  raised 
by  some  commenters,  the  ECN  di^lay 
alternative  is  desimed  to  preserve  the 
benefits  associated  with  the  anonymity 
that  certain  ECNs  currently  offer  to 
subscribing  maiket  makers  and 
specialists.  This  alternative  also  ensures 
that  the  best  market  maker  and 
specialist  prices  in  the  ECN  are  publicly 
disseminated  and  that  non-subs^bing 
brokers  and  dealers  may  trade  with  the 
orders  represented  by  those  prices. 
Under  the  display  alternative,  the  price 
of  a  specialist’s  or  market  maker’s  order 
enter^  into  an  ECN  would  be  puldicly 
disseminated  while  the  specialist  or 
maiket  maker  remains  anonymous.  This 
alternative  not  only  preserves 
anonymity,  but  alro  eliminates  the  risk 
that  a  market  maker  or  specialist  may  be 
exposed  to  multiple  executions  at  the 
EC^  price.  With  the  addition  of  the 
alternative,  the  ECN  amendment 
permits  the  display  of  the  best  price 
either  in  the  specialist’s  or  market 
maker’s  quote  or  through  an  ECN  that 
provides  for  the  dissemination  of  the 
best  market  maker  and  specialist  prices 
entered  into  the  ECN. 

The  Commission  also  notes  that  the 
ECN  display  alternative  reduces  the 
compliance  burden  on  broker-dealers, 
including  small  entities,  by  permitting 
specialists  and  market  malmrs  to  comply 
with  the  ECN  amendment  if  the  ECN 
into  which  the  market  maker’s  order  is 
entered  ensures  that  the  best  market 
maker  prices  entered  therein  are 
communicated  to  an  exchange, 
association  or  securities  information 


processor  and  the  ECN  provides  a 
means  for  brokers  and  dealers  to  trade 
with  the  orders  market  makers  and 
specialists  put  in  the  ECN. 

The  Commission  recognizes  that  the 
ECN  display  alternative  may  reduce  the 
content  of  information  that  is  publicly 
available  because  under  this  alternative, 
the  identity  of  the  maiket  maker  or 
specialist  that  entered  the  better  priced 
order  in  the  ECN  will  be  withheld.  The 
Commission  believes  this  result  is 
justified  because  the  inside  prices  and 
full  sizes  of  orders  entered  by  maiket 
makers  and  specialists  will  be  in  the 
public  quotation  system  to  inform  the 
entire  market  of  these  prices  and  ECNs 
will  provide  equivalent  access  to  those 
prices.  Moreover,  the  Commission 
believes  the  benefits  of  fecilitating  the 
use  of  ECNs,  by  permitting  the 
continued  anonymity  of  market  makers 
and  specialists,  more  than  offset  the 
reduc^  infonnation  available  on  the 
identity  of  a  particular  market  maker  or 
spedahst. 

The  Commission  believes  the  data  it 
has  reviewed  supports  the  need  for 
prompt  adoption  of  the  ECN 
amendment  to  the  Quote  Rule.  As 
discussed  more  fully  in  the  Appendix  to 
the  21(a)  Report,  an  analysis  of  data  for 
April  throu^  June  1994  diows  that 
approximately  85%  of  bids  and  offers 
displayed  by  market  makers  on  Instinet 
and  90%  of  bids  and  offers  displayed  on 
SelectNet  (an  ECN  sponsored  by  the 
NASD)  were  at  better  prices  than  those 
disseminated  to  the  public  via  Nasdaq. 
In  addition,  apjHroximately  77%  of 
trades  executed  on  Instinet  and  60%  of 
trades  executed  on  SelectNet  were  at 
prices  superior  to  the  Nasdaq  inside 
spread.  Given  this  strong  evidence  that 
investors  would  benefit  from  public 
dissemination  of  these  hidden  prices 
that  are  broadly  disseminated  to 
subscribers  in  these  systems,  the 
Conunission  believes  that  it  is 
appropriate  to  adopt  the  amendments  to 
the  Quote  Rule. 

The  Commission  does  not  believe  that 
it  is  practicable  to  exempt  small  entities 
firom  the  Quote  Rule  amendments 
because  to  do  so  would  be  inconsistent 
with  the  Commission’s  statutory 
mandate  to  protect  investors.  In  this 
regard,  the  Commission  notes  the  clear 
evidence  of  a  two-tiered  market,  in 
which  market  makers  routinely  trade  at 
one  price  with  customers  and  at  better 
prices  with  ECN  participants.  The 
Conunission  believes  that  it  is 
imperative  to  further  the  long-standing 
objectives  of  the  1975  Amendments  to 
ensure  reliable  and  acemate  quotes  by 
making  these  prices  available  to  the 
public.  The  Commission  believes  that 
any  exception  for  small  brokers  and 
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dealers  could  create  an  incentive  for 
Nasdaq  market  makers  to  create  special 
market  making  subsidiaries  qualifying 
as  small  broker-dealers  which  would  be 
free  to  engage  in  the  anti-competitive 
practices  identified  in  the  21(a)  Report. 

A  final  copy  of  the  Final  Regulatory 
Flexibility  Act  analysis  is  available  in 
the  Public  File. 

VL  P^>erwork  Reduction  Act 

As  set  forth  in  the  Proposing 
Release,377  the  proposed  amendments  to 
Rule  llAcl-1  and  proposed  Rule 
llAcl-4  contain  collections  of 
information  within  the  meaning  of  the 
Paperwork  Reduction  Act  (“PRA’*). 
Accordingly,  proposed  amendments  to 
Rule  llAcl-1  and  proposed  Rule 
llAcl-4  were  submitted  to  the  Office  of 
Management  and  Budget  (“OMB”)  for 
review  pursuant  to  Se^on  3507  of  the 
PRA  (44  U.S.C.  3507),  and  were 
approved  by  OMB  which  assigned  the 
following  control  numbers: 

Amendments  to  Rule  llAcl-1,  control 
munber  3235-0461;  Rule  llAcl-4, 
control  number  3235-0462.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  iinless  it 
displays  a  valid  OMB  control  number.  . 
This  is  the  final  notice  regarding  the 
collection  of  information  under  Rule 
llAcl-4,  the  Display  Rule.  A  new 
notice  regarding  the  collections  of 
information  under  Rule  llAcl-1,  the 
Quote  Rule,  may  be  found  in  the 
Otmpanion  Release  (published 
elsewhere  in  the  Federal  Register  today) 
which  proposes  an  additional 
amendment  to  the  Quote  Rule.  The  PRA 
section  in  the  preamble  of  the 
Companion  Release  provides  new 
estimates  of  the  burden  in  responding  to 
the  collections  of  information  under  the 
C^iote  Rule  as  a  whole. 

The  reporting  requirement  in  Rule 
llAcl-4  is  foimd  in  17  CFR  240.1lAcl- 
4.  The  collection  of  information  is 
mandatory  and  responses  are  not 
confidential.  The  respondents  are  OTC 
market  makers,  as  defined  under  the 
rule.  (Although  exchange  specialists  are 
also  required  to  follow  the  rule,  as  noted 
in  the  Imposing  Release  the 
Commission  does  not  anticipate  any 
significant  additional  burden  on 
exchange  speciafists  in  fight  of  current 
exchange  order  handling  practices.)  The 
Rule  requires  market  m^ers  to  change 
their  puofished  quotation  to  reflect  the 
price  and/or  size  of  a  customer  limit 
order  that  would  improve  their 
published  bid  or  offer  or  otherwise 
ensure  that  such  limit  order  is 
displayed.  The  burden  on  market 


^Proposing  Release  at  70. 


makers  will  depend  on  the  extent  and 
variety  of  their  market-making  activities 
and  their  choice  of  the  various 
compliance  options  offered  by  the 
regulations,  llie  ability  of  maiiLet 
makers  to  utifi.ze  facilities  of  national 
securities  exchanges,  registered  national 
securities  associations,  and  ECNs  to 
comply  with  the  reporting  requirement 
shoiild  ease  the  compliance  burden.  The 
proposed  rule  would  have  permitted 
market  makers  to  execute  a  limit  order 
or  send  a  limit  order  to  another  market 
maker  or  exchange  or  association 
facility  that  would  ensure  display  of 
such  orders  in  lieu  of  the  market 
makers’  own  display.  Rule  llAcl-4  as 
adopted  maintains  these  alternatives 
and  also  permits  respondents  to  send  a 
limit  order  to  an  ECN  meeting  certain 
criteria.  The  information  reported  will 
be  displayed  to  all  persons  who  have 
access  to  a  quotation  montage  as  that 
term  is  defined  in  17  CFR  240.1lAcl- 
2(a)(16). 

The  Commission  carefully  considered 
comments  received  from  the  NASD  and 
SIA  concerning  the  Commission’s 
burden  estimates.^  The  NASD  stated 
that  the  Commission  underestimated  the 
niimber  of  limit  orders  to  be  displayed 
per  trading  day,  given  the  NASD’s  view 
that  Rule  llAcl-4  will  lead  to  increased 
limit  order  exposiire.  After  considering 
the  NASD’s  comment,  and  based  upon 
further  review  of  the  market  data,  the 
Conunission  is  revising  its  burden 
estimate  for  Rule  llAcl-4  as  follows. 
There  are  approximately  570 
respondents.  Each  respondent  on 
average  will  respond  to  the  collection  of 
information  42,000  times  per  year, 
based  on  a  252  trading  day  year.  The 
total  time  burden  for  each  respondent 
per  year  is  estimated  to  be  35  hours, 
based  on  an  estimate  of  3  seconds  per 
response  (i.e.,  the  time  it  takes  to  update 
a  quote  to  reflect  a  limit  order,  or  to 
transmit  the  order  for  display 
elsewhere).^'^  'The  total  anmud 
aggregate  burden  for  all  respondents  is 
estimated  to  be  19,950  hours. 


^^The  SIA  noted  thet  they  join  in  the  concerns 
expressed  by  the  NASD  that  tlie  Conunission’s 
estimates  under  the  PRA  are  too  low,  and  need  to 
be  revised  and  extended  to  indude  the  proposed 
safe  harbor  under  Rule  llAcl-5.  SIA  Letter  at  4.  As 
noted  above,  the  Commission  is  not  adopting  the 
Price  Improvement  Rule  at  this  time. 

^The  NASD  commented  that  it  believes  the  PRA 
burden  estimate  should  indude  the  time  market 
makers  spend  analyzing  market  trends  and 
following  quotation  and  last  sale  information.  The 
Conunission  has  determined  not  to  revise  its  burden 
estimate  based  on  this  comment,  because  market 
makers  otherwise  engage  in  such  activities  apart 
from  the  collection  of  information  requirement.  For 
exampie,  market  makers  are  already  required  to 
monitor  the  markets  to  ensure  that  they  do  not  trade 
ahead  of  customer  limit  orders. 


yn.  Effects  on  Competition 

Section  23(a)(2)  of  the  Exchange 
Act  ^  requires  the  Conunission  to 
consider  the  anti-competitive  effects  of 
any  rules  it  adopts  thereunder,  and  to 
balance  them  against  the  benefits  that 
further  the  purposes  of  the  Act.  As 
discussed  atx)ve,  several  conunenters 
raised  concerns  regarding  the 
competitive  implications  of  the  order 
handling  proposals.3*‘  The  foregoing 
discussion  contains  extensive  analysis 
of  the  competitive  effects  of  both  the 
rule  and  rule  amendments;  this  section 
summarizes  the  Commission’s 
conclusions.  The  Commission  has 
considered  the  proposals  in  fight  of  the 
comments  and  the  standard  embodied 
in  Section  23(a)(2)  and  has  concluded 
any  burdens  on  competition  imposed  by 
the  Display  Rule  and  the  amenc^ents  to 
the  Quote  Rule  are  necessary  and 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act,  in 
particular,  the  purposes  of  Section  11  A. 

The  Conunission  notes  that  the 
primary  burden  imposed  by  the  Display 
Rule  will  be  to  require  exchange 
speciafists  and  OTC  market  m^ers  to 
ensure  that  customer  limit  orders 
improving  their  quotes  are  displayed. 
The  Conunission  believes  that  if  systems 
upgrades  are  necessary,  those  systems 
upgrades  reflect  one-time  char^.  The 
Conunission  also  notes  that  ensuring 
public  dissemination  of  limit  orders 
enhances  market  transparency, 
mcreases  pricing  efficiency,  and  quote- 
based  competition,  and  permits 
investors’  orders  to  interact  with  all 
available  market  interest.  Moreover,  the 
limit  order  display  rule  will  provide  an 
opportunity  for  investors  to  compete 
directly  in  the  market.  This  additional 
competition  should  limit  certain 
anticompetitive  practices  identified  in 
the  21(a)  Report  and  discussed  supra. 
For  the  reasons  discussed  above,  ffie 
Commission  does  not  believe  the 
Display  Rule  will  have  a  significantly 
different  effect  on  wholesale  and  retail 
market  makers.^  The  Commission 
notes  that  the  Antitrust  Division  of  the 
U.S.  Department  of  Justice  similarly 
concluded  that  the  Display  Rule  will 
promote  competition  and  will  thereby 
benefit  the  investing  public. 

Similarly,  the  Commission  notes  that 
the  primary  burden  imposed  by  the  ECN 
Amendment  to  the  Quote  Rule  will  be 
to  require  exchange  speciafists  and  OTC 
market  makers  to  add  personnel  or 
upgrade  systems  to  ensure  that  their 
quotes  reflect  priced  orders  entered  into 
those  ECNs  that  do  not  disseminate 


“®15  U.S.C  78w(a)(2). 

See  ABA  Letter;  HIKI  Letter;  NASD  Letter. 
^  See  supra  note  124  and  accompanying  text 
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order  infonnation  to  the  relevant 
exchange  or  association.  The 
Conunission  believes  that  such  systems 
upgrades  reflect  one-time  charges.  The 
Commission  believes  that  the  ECN 
amendment  to  the  Quote  Ride  will 
impose  only  limited  competitive 
bu^ens  on  ECNs.  ECNs  which  have  ^ 
attributes  that  diflerentiate  them  from 
other  types  of  electronic  order  routing 
and  order  execution  systems,  will  have 
a  choice  whether  to  disseminate  order 
information  to  the  relevant  exchanges  or 
association.  While  choosing  this 
alternative  will  result  in  some  system 
costs,  the  Commission  believes  that  the 
alternative  will  provide  ECNs  with 
additional  business  opportunities, 
including  increased  order  flow.  The 
ECN  amendment  should  allow  ECNs  to 
function  as  valuable  facilities  for  their 
subscribers,  and  should  not  harm  ECNs 
significantly  in  their  competition  with 
o&er  order  execution  systems.^*^  The 
Commission  also  notes  that  ensuring 
public  dissemination  of  market  makers’ 
and  specialists’  priced  orders  entered 
into  ECNs  enhances  market 
transparency,  pricing  efficiency,  price 
competition,  and  allows  investors’ 
orders  to  interact  with  all  available 
market  interest. 

Finally,  with  respect  to  the 
amendments  extending  the  Mandatory 
Quote  Rule  to  non-Rule  19c-3 
securities,  the  primary  burden  imposed 
will  be  to  require  certain  brokers  and 
dealers  to  register  as  CQS  market  makers 
and  make  continuous  two-sided  quot^ 
available  to  the  pubUc.  The  Commission 
believes  that  the  benefit  to  the  investing 
public  of  ensuring  that  available  market 
interest  is  disseminated  to  the  public 
will  enhance  competition  by  facilitating 
the  routing  of  investor  orders  to  the 
market  center  displaying  the  best 
quotation  for  a  security.  The 
^mmission  believes  fliat  the  added 
transparency  resulting  firom  the 
amendment  outweighs  any  burden  to 
competition  that  may  be  imposed. 

List  of  Subfects  in  17  CFR  Part  240 

Broker-dealers,  Confidential  business 
information.  Reporting  and 
recordkeeping  requirements,  and 
Securities. 

Text  erf’ the  Roles 

Fcr  the  reasons  set  out  in  the 
preamble,  the  Commission  amends  Part 


^  /Vlthough  the  Antitrust  Division  of  the  U.S. 
Depaitment  of  Justice  expressed  concerns  about  the 
efi^i  of  the  ECN  amendntent  as  originally 
proposed,  the  Cranmission  believes  that  with  the 
quote  dissemination  alternative,  the  amendment 
will  not  impose  any  unnecessary  or  iruppropriate 
burdens  on  competitioti. 


240  of  Chapter  11  of  Title  17  of  the  Code 
of  Federal  Regulation  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  general  authority  citation  for 
Part  240  is  revised  to  read  as  follows: 

Authority:  15  U.S.C  77c,  77d,  77g.  77j, 

778.  77668,  77ggg.  77nnn,  77888,  77ttt,  78c. 
78d.  78f,  78i.  78).  78k.  78k-l.  787,  78m.  78n. 
780,  78p,  78q.  788,  78w.78x.  7877(d).  79q, 

79t.  806-20,  806-23,  806-29,  806-37,  80b-3. 
80b-4  and  8(A>-11,  unlasa  otherwise  noted. 
***** 

2.  Section  240.1lAa3-l  is  amended 
by  revising  paragraph  (a)(4)  to  read  as 
follows: 

f  240.11 Aa3-1  Dissemination  of 
transaction  reports  and  lest  sale  data  with 
respect  to  transactions  in  reported 
sacurhies. 

(a)  Definitions.  *  *  * 

(4)  The  term  reported  security  shall 
mean  any  security  or  class  of  securities 
for  which  transaction  reports  are 
collected,  processed  and  made  available 
pursuant  to  an  effective  transaction 
reporting  plan. 

***** 

3.  Section  240.1 lAcl-1  is  revised  to 
read  as  follows: 

f  240.11 Acl-1  Dissemination  of 
quotations. 

(а)  Definitions.  For  the  purposes  of 
this  section: 

(1)  The  term  aggregate  quotation  size 
shall  mean  the  sum  of  the  quotation 
sizes  of  all  responable  brokers  or 
dealers  who  have  communicated  on  any 
exchange  bids  or  offers  for  a  covered 
security  at  the  same  price. 

(2)  The  term  association  shall  mean 
any  association  of  brokers  and  dealers 
registered  pursuant  to  Section  15A  of 
the  Act  (15  U.S.C.  78o-3). 

(3)  The  terms  best  bid  and  best  offer 
shall  mean  the  highest  priced  bid  and 
the  lowest  priced  offer. 

(4)  The  terms  bid  and  offer  shall  mean 
the  bid  price  and  the  offer  price 
communicated  by  an  exchwge  member 
or  ore  market  maker  to  any  broker  or 
dealer,  or  to  any  customer,  at  which  it 
is  willing  to  buy  or  sell  one  or  more 
round  lots  of  a  covered  security,  as 
either  principed  or  agent,  but  shall  not 
include  indications  of  interest. 

(5)  The  term  consolidated  system 
shall  mean  the  consolidated  transaction 
reporting  system. 

(б)  The  term  covered  security  shall 
mean  any  reported  security  and  any 
other  security  for  which  a  transaction 
report,  last  s^e  data  or  quotation 
information  is  disseminated  through  an 
automated  quotation  system  as 


described  in  Section  3(a)(51)(A)(ii)  of 
the  Act  (15  U.S.C  78c(a)(51)(A)(u)). 

(7)  The  term  effective  transaction 
reporting  plan  sl^  have  the  meaning 
provided  in  §  240.  llAa3-l  (a)(3). 

(8)  The  term  electronic 
communications  network,  for  the 
purposes  of  §  240.1lAcl-l(c)(5),  shall 
mean  any  electronic  system  t^t  widely 
disseminates  to  third  parties  orders 
entered  therein  by  an  exchange  market 
maker  or  OTC  market  maker,  and 
permits  such  orders  to  be  executed 
against  in  whole  or  in  part;  except  that 
the  term  electronic  communications 
network  shall  not  include: 

(i)  Any  system  that  crosses  multiple 
orders  at  one  or  more  specified  times  at 
a  single  price  set  by  the  ECN  (by 
algorithm  or  by  any  derivative  pricing 
mechanism)  and  does  not  allow  orders 
to  be  crossed  or  executed  bgainst 
directly  by  participants  outside  of  such 
times;  or 

(ii)  Any  system  operated  by,  or  oh 
behalf  of.  an  OTC  market  maker  or 
exchange  maricet  maker  that  executes 
customer  orders  primarily  against  the 
account  of  such  market  maker  as 
principal,  other  than  riskless  prindpaL 

(9)  The  term  exchange  market  maker 
shall  mean  any  member  of  a  national 
securities  exchange  (“exchange”)  who  is 
registered  as  a  specialist  or  market 
maker  pursuant  to  the  rules  of  such 
exchai^. 

(10)  Ine  term  exchange-traded 
security  shall  mean  any  covered  security 
or  class  of  covered  securities  listed  and 
registered,  or  admitted  to  unlisted 
trading  privileges,  on  an  exchange; 
provided,  however.  That  securities  not 
listed  on  any  exchange  that  are  traded 
pursuant  to  unlisted  trading  privileges 
are  excluded. 

(11)  The  term  make  avcdlable,  when 
used  with  respect  to  bids,  offers, 
quotation  sizes  and  aggregate  quotation 
sizes  supplied  to  quotation  vendors  by 
an  exchwge  or  association,  shall  mean 
to  provide  circuit  connections  at  the 
premises  of  the  exchange  or  association 
supplying  such  data,  or  at  a  common 
location  determined  by  mutual 
agreement  of  the  exchanges  and 
associations,  for  the  delivery  of  such 
data  to  quotation  vendors. 

(12)  The  term  odd-lot  shall  mean  an 
order  for  the  purchase  or  sale  of  a 
covered  security  in  an  amount  less  than 
a  roimd  lot. 

(13)  The  term  OTC  market  maker 
shall  mean  any  dealer  who  holds  itself 
out  as  being  willing  to  buy  firom  and  sell 
to  its  customers,  or  otherwise,  a  covered 
security  for  its  own  accoimt  on  a  regular 
or  continuous  basis  otherwise  than  on 
an  exchange  in  amounts  of  less  than 
block  size. 
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(14)  The  tenn  plan  processor  shall 
have  the  meaning  provided  in 
S240.1lAa3-2(a)(7). 

(15)  The  term  published  aggregate 
quotation  size  shall  mean  the  aggregate 
quotation  size  calculated  by  an 
exchange  and  displayed  by  a  quotation 
vendor  on  a  teimhial  or  oUier  display 
device  at  the  time  an  order  is  presented 
for  execution  to  a  responsible  broker  or 
dealer. 

(16)  The  terms  published  bid  and 
published  offer  shall  mean  the  bid  or 
offer  of  a  responsible  broker  or  dealer 
for  a  covered  security  communicated  by 
it  to  its  exchange  or  association 
pursuant  to  this  section  and  displayed 
by  a  quotation  vendor  on  a  terminal  or 
other  display  device  at  the  time  an  order 
is  presented  for  execution  to  such 
responsible  broker  or  dealer. 

(17)  The  term  published  quotation 
size  shall  mean  the  quotation  size  of  a 
responsible  broker  or  dealer 
communicated  by  it  to  its  exchange  or 
association  piirsuant  to  this  section  and 
displayed  by  a  quotation  vendor  on  a 
terminal  or  other  display  device  at  the 
time  an  order  is  presented  for  execution 
to  such  responsible  broker  or  dealer. 

(18)  The  term  quotation  size,  when 
used  with  respect  to  a  responsible 
broker’s  or  demer’s  bid  or  offer  for  a 
covered  security,  shall  mean: 

(i)  The  number  of  shares  (or  units  of 
trading)  of  that  covered  security  which 
such  responsible  broker  or  dealer  has 
specified,  for  purposes  of  dissemination 
to  quotation  vendors,  that  it  is  willing 
to  buy  at  the  bid  price  or  sell  at  the  offer 
price  comprising  its  bid  or  offer,  as 
either  principal  or  agent;  or 

(ii)  In  the  event  such  responsible 
broker  or  dealer  has  not  so  specified,  a 
normal  unit  of  trading  for  that  covered 
security 

(19)  llie  term  quotation  vendor  shedl 
mean  any  securities  information 
processor  engaged  in  the  business  of 
disseminating  to  brokers,  dealers  or 
investors  on  a  real-time  basis,  bids  and 
offers  made  available  pursuant  to  this 
section,  whether  distributed  through  an 
electronic  communications  network  or 
displayed  on  a  terminal  or  other  display 
device. 

(20)  The  term  reported  security  shall 
mean  any  seciirity  or  class  of  securities 
for  which  transaction  reports  are 
collected,  processed  and  made  available 
pursuant  to  an  effective  transaction 
reporting  plan. 

(21)  The  term  responsible  broker  or 
dealer  shall  mean: 

(i)  When  used  with  respect  to  bids  or 
offers  commimicated  on  an  exchange, 
any  member  of  such  exchange  who 
communicates  to  another  member  on 
such  exchange,  at  the  location  (or 


locations)  designated  by  such  exchange 
for  trading  in  a  covered  security,  a  bid 
or  offer  for  such  covered  seciuity,  as 
either  principal  or  agent;  provided, 
however.  That,  in  the  event  two  or  more 
members  of  an  exchange  have 
communicated  on  such  exchange  bids 
or  offers  for  a  covered  security  at  the  • 
same  price,  each  such  member  shall  be 
considered  a  “responsible  broker  or 
dealer”  for  that  bid  or  offer,  subject  to 
the  rules  of  priority  and  precedence 
then  in  effect  on  that  exchange;  and 
further  provided.  That  for  a  bid  or  offer 
which  is  transmitted  firom  one  member 
of  an  exchange  to  another  member  who 
undertakes  to  represent  such  bid  or  offer 
on  such  exchange  as  agent,  only  the  last 
member  who  imdertakes  to  represent 
such  bid  or  offer  as  agent  shall  be 
considered  the  “responsible  broker  or 
dealer”  for  that  bid  or  offer;  and 

(ii)  When  used  with  respect  to  bids 
and  offers  communicated  by  a  member 
of  an  association  to  another  broker  or 
dealer  or  to  a  customer  otherwise  than 
on  an  exchange,  the  member 
commimicating  the  bid  or  offer 
(regardless  of  whether  such  bid  or  offer 
is  for  its  own  account  or  on  behalf  of 
anotherperson). 

(22)  The  term  revised  bid  or  offer  shall 
mean  a  market  maker’s  bid  or  offer 
which  supersedes  its  published  bid  or 
published  offer. 

(23)  The  term  revised  quotation  size 
shall  mean  a  market  maker’s  quotation 
size  which  supersedes  its  published 
quotation  size. 

(24)  The  term  specified  persons,  when 
used  in  connection  with  any 
notification  required  to  be  provided 
pvirsuant  to  paragraph  (b)(3)  of  this 
section  and  any  election  (or  withdrawal 
thereof)  permitted  under  paragraph 
(b)(5)  of  this  section,  shall  mean: 

(i)  Each  quotation  vendor: 

(ii)  Each  plan  processor;  and 

(iii)  The  processor  for  the  Options 
Price  Reporting  Authority  (in  the  case  of 
a  notification  for  a  subject  security 
which  is  a  class  of  securities  imderlying 
options  admitted  to  trading  on  any 
exchai^e). 

(25)  'The  term  subject  secttrity  shall 
mean: 

(i)  With  respect  to  an  exchange: 

(A)  Any  exchange-traded  security 
other  than  a  security  for  which  the 
executed  volume  of  such  exchange, 
during  the  most  recent  calendar  quarter, 
comprised  one  percent  or  less  of  the 
aggregate  trading  volume  for  such 
security  as  reported  in  the  consolidated 
system;  and 

(B)  Any  other  covered  security  for 
viiich  such  exchange  has  in  effect  an 
election,  pmeuant  to  paragraph  (b)(5)(i) 
of  this  section,  ta  collect,  process,  and 


make  available  to  quotation  vendors, 
bids,  offers,  quotation  sizes,  and 
aggregate  quotation  sizes  communicated 
on  such  exchange;  and 

(ii)  With  resp^  to  a  member  of  an 
association: 

(A)  Any  exchange-traded  security  for 
which  such  meml^r  acts  in  the  capacity 
of  an  ore  market  maker  unless  the 
executed  volmne  of  such  member, 
during  the  most  recent  calendar  quarter, 
comprised  one  percent  or  less  of  the 
aggregate  trading  volmne  for  such 
security  as  reported  in  the  consolidated 
system;  and 

(B)  Any  other  covered  security  for 
wUch  such  member  acts  in  the  capacity 
of  an  ore  market  maker  and  has  in 
effect  an  election,  pursuant  to  paragraph 
(b)(5)(ii)  of  this  section,  to  commimicate 
to  its  association  bids,  offers  and 
quotation  sizes  for  the  pmpose  of 
making  such  bids,  offers  and  quotation 
sizes  available  to  quotation  vendors. 

(b)  Dissemination  requirements  for 
exchanges  and  associations.  (1)  Every 
exchange  and  assodatiun  shall  estabUsli 
and  maintain  procediires  and 
mechanisms  for  collecting  bids,  offers, 
quotation  sizes  and  aggregate  quotation 
sizes  finm  responsible  brokers  or  dealers 
who  are  members  of  such  exchange  or 
association,  processing  such  bids,  offers 
and  sizes,  and  making  such  bids,  offers 
and  sizes  available  to  quotation  vendors, 
as  follows: 

(i)  Each  exchange  shall  at  all  times 
such  exchange  is  open  for  trading, 
collect,  process  and  make  available  to 
quotation  vendors  the  best  bid,  the  best 
offer,  and  aggregate  quotation  sizes  for 
each  subject  security  listed  or  admitted 
to  unlived  trading  privileges  which  is 
communicated  on  any  exchange  by  any 
responsible  broker  or  dealer,  but  shall 
not  include: 

(A)  Any  bid  or  offer  executed 
immediately  after  communication  and 
any  bid  or  offer  co^^nunicated  by  a 
responsible  broker  or  dealer  other  than 
an  exchange  market  maker  which  is 
cancelled  or  withdrawn  if  not  executed 
immediately  after  communication;  and 

(B)  Any  bid  or  offer  communicated 
during  a  period  when  trading  in  that 
security  has  been  suspended  or  halted, 
or  prior  to  the  commencement  of  trading 
in  that  security  on  any  trading  day,  on 
that  exchange. 

(ii)  Each  association  shall,  at  all  times 
that  last  sale  information  with  respect  to 
reported  securities  is  reported  pursuant 
to  an  effective  transaction  reporting 
plan,  collect,  process  and  m^e 
available  to  quotation  vendors  the  best 
bid,  best  offer,  and  quotation  sizes 
communicated  otherwise  than  on  an 
exchange  by  each  member  of  such 
association  acting  in  the  oipacity  of  an 
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OnrC  maiket  maker  for  each  subject 
security  and  the  identity  of  that  member 
(excluding  any  bid  or  offer  execiited 
immediately  ^er  communication), 
except  during  aqy  period  when  over* 
the-counter  trading  in  that  security  has 
been  suspended. 

(2)  Eacm  exchange  shall,  with  respect 
to  each  published  bid  and  published 
offer  representing  a  bid  or  offer  of  a 
member  for  a  subject  security,  establish 
and  maintain  procedures  for 
ascertaining  and  disclosing  to  other 
members  of  that  exchange,  upon 
presentation  of  orders  sought  to  be 
executed  by  them  in  reliance  upon 
paragraph  (c)(2)  of  this  section,  the 
identity  of  the  responsible  broker  or 
dealer  who  made  such  bid  or  offer  and 
the  quotation  size  associated  with  it. 

(3) (i)  If,  at  any  time  an  exchange  is 
open  for  trading,  such  exchange 
determines,  pursuant  to  rules  approved 
by  the  Securities  and  Exchange 
Commission  pursuant  to  section  19(b)(2) 
of  the  Act  (IS  U.S.C  78s(b)(2)),  that  the 
level  of  trading  activities  or  the 
existence  of  imusual  market  conditions 
is  such  that  the  exchange  is  incapable  of 
collecting,  processing,  and  maki^ 
available  to  quotation  vendors  the  data 
for  a  subject  seciuity  required  to  be 
made  available  pursuant  to  paragraph 
(b)(1)  of  this  section  in  a  manner  that 
accurately  reflects  the  current  state  of  , 
the  market  on  such  exchange,  such 
exchan^  shall  immediately  notify  all 
specified  persons  of  that  determination. 
Upon  such  notification,  responsible 
brokers  or  dealers  that  are  members  of 
that  exchange  shall  be  reliQved  of  their 
obligation  imder  paragraph  (c)(2)  of  this 
section  and  such  excl^ge  shall  be 
relieved  of  its  obligations  under 
paragraphs  (b)  (1)  and  (2)  of  this  section 
for  that  security:  provided,  however. 

That  such  exchange  will  continue,  to 
the  maximum  extent  practicable  under 
the  circumstances,  to  collect,  process, 
and  make  available  to  quotation  vendors 
data  for  that  security  in  accordance  with 
para^ph  (b)(1)  of  ^s  section. 

(iijf During  any  period  an  exchange,  or 
any  responsible  broker  or  dealer  that  is 
a  mem^r  of  that  exchange,  is  relieved 
of  any  obligation  imposed  by  this 
section  for  any  subject  security  by  virtue 
of  a  notification  made  pursuant  to 
paragraph  (b)(3)(i)  of  tMs  section,  such 
exchwge  shall  monitor  the  activity  or 
conditions  which  formed  the  basis  for 
such  notification  and  shall  immediately 
renotify  all  specified  persons  when  that 
exchange  is  once  again  capable  of 
collecting,  processing,  and  making 
available  to  quotation  vendors  the  data 
for  that  security  required  to  be  made 
available  pursuant  to  paragraph  (b)(1)  of 
this  section  in  a  manner  t^t  accurately 


reflects  the  current  state  of  the  market 
on  such  exchange.  Upon  such 
renotification,  any  eimhange  or 
responsible  broker  or  dealer  which  had 
bem  relieved  of  any  obligation  imposed 
by  this  section  as  a  consequence  of  the 
prior  notification  shall  again  be  subject 
to  such  obligation. 

(4)  Nothing  in  this  section  shall 
preclude  any  exchange  or  association 
from  making  available  to  quotation 
vendors  indications  of  interest  or  bids 
and  offers  for  a  subject  security  at  any 
time  such  exchange  or  association  is  not 
reqviired  to  do  so  piusuant  to  paragraph 
(b)(1)  of  this  section. 

(5) (i)  Any  exchange  may  make  an 
election  for  purposes  of  paragraph 
(a)(25)(i)(B)  of  tMs  section  for  any 
covered  security,  by  collecting, 
processing,  and  midang  available  bids, 
offers,  quotation  sizes,  and  aggregate 
quotation  sizes  in  that  security;  except 
that  for  any  covered  security  previously 
listed  or  admitted  to  unlisted  trading 
privileges  on  only  one  exchange  and  not 
traded  by  any  QTC  market  maker,  such 
election  shall  be  made  by  notifying  all 
specified  persons,  and  shall  be  effective 
at  the  opening  of  trading  on  the  business 
day  following  notification. 

(ii)  Any  member  of  an  association 
acting  in  the  capacity  of  an  OTC  market 
maker  may  mate  an  election  for 
purposes  of  paragraph  (a)(25)(ii)(B)  of 
this  section  for  any  covered  security,  by 
communicating  to  its  association  bids, 
offers,  and  quotation  sizes  in  that 
security;  except  that  for  any  other 
covered  security  listed  or  admitted  to 
unlisted  trading  privileges  on  only  one 
exchange  and  not  traded  by  any  other 
OTC  market  maker,  such  election  shall 
be  made  by  notifying  its  association  and 
all  spedfi^  persons,  and  shall  be 
effective  at  the  opening  of  trading  on  the 
business  day  following  notificatiem. 

(iii)  The  election  of  an  exchange  or 
member  of  an  association  for  any 
covered  security  pursuant  to  this 
paragraph  (b)(5)  shall  cease  to  be  in 
effect  if  such  exchange  or  member 
ceases  to  make  avail^le  or 
communicate  bids,  offers,  and  quotation 
sizes  in  such%ecurity. 

(c)  Obligations  of  responsible  brokers 
and  dealers.  (1)  Each  responsible  broker 
or  dealer  shall  promptly  commimicate 
to  its  exchange  or  association,  pursiiant 
to  the  procedures  established  by  that 
exchange  or  association,  its  best  bids, 
best  offers,  and  quotation  sizes  for  any 
subject  security. 

(2)  Subject  to  the  provisions  of 
paragraph  (c)(3)  of  this  section,  each 
responsible  Wker  or  dealer  shall  be 
obligated  to  execute  any  order  to  buy  or 
sell  a  subject  security,  other  than  an 
odd-lot  order,  presented  to  it  by  another 


broker  or  dealer,  or  any  other  person 
belonging  to  a  category  of  persons  with 
whom  such  responsible  broker  or  dealer 
customarily  det^,  at  a  price  at  least  as 
favorable  to  such  buyer  or  seller  as  the 
responsible  broker’s  or  dealer’s 
published  bid  or  published  offer 
(exclusive  of  any  commission, 
commission  equivalent  or  differential 
customarily  charged  by  such 
responsible  broker  or  dealer  in 
connection  with  execution  of  any  such 
order)  in  any  amount  up  to  its  published 
quotation  size. 

(3)(i)  No  responsible  broker  or  dealer 
shall  be  obligated  to  execute  a 
transaction  fer  any  subject  security  as 
provided  in  paragraph  (c)(2)  of  this 
section  to  purch^  or  sell  that  subject 
security  in  an  amount  greater  than  such 
revised  quotation  if: 

(A)  Prior  to  the  presentation  of  an 
order  for  the  purchase  or  sale  of  a 
subject  security,  a  responsible  broker  or 
dealer  has  communicated  to  its 
exchange  or  association,  pursuant  to 
paragraph  (c)(1)  of  this  section,  a  revised 
quotation  size;  or 

(B)  At  the  time  an  order  for  the 
purchase  or  sale  of  a  subject  security  is 
presented,  a  responsible  broker  or  dealer 
is  in  the  process  of  effecting  a 
transaction  in  such  subject  security,  and 
immediately  after  the  completion  of 
such  transaction,  it  communicates  to  its 
exchange  or  association  a  revised 
quotation  size,  such  responsible  broker 
or  dealer  shaU  not  be  obligated  by 
paragraph  (c)(2)  of  this  section  to 
purchase  or  sell  that  subject  security  in 
an  amount  greater  than  such  revised 
quotation  size. 

(ii)  No  responsible  broker  or  dealer 
shaU  be  obligated  to  exeemte  a 
transaction  for  any  subject  security  as 
provided  in  paragraph  (c)(2)  of  this 
section  if: 

(A)  Before  the  order  sought  to  be 
executed  is  presented,  such  responsible 
broker  or  dealer  has  communicated  to 
its  exchange  or  association  pursuant  to 
paragraph  (c)(1)  of  this  section,  a  revised 
bid  or  offer;  or 

(B)  At  the  time  the  order  sought  to  be 
executed  is  presented,  such  responsible 
broker  or  dealer  is  in  the  process  of 
effecting  a  transaction  in  such  subject 
security,  and,  immediately  after  the 
completion  of  such  transaction,  such 
responsible  broker  or  dealer 
communicates  to  its  exchange  or 
association  pursuant  to  paragraph  (c)(1) 
of  this  section,  a  revised  bid  or  offer; 
provided,  however.  That  such 
responsible  broker  or  dealer  shall 
nonetheless  be  obligated  to  execute  any 
such  order  in  such  subject  security  as 
provided  in  paragraph  (c)(2)  of  this 
section  at  its  revised  bid  or  offer  in  any 
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amount  up  to  its  published  quotation 
size  or  revised  quotation  size. 

(4)  Subject  to  the  provisions  of 
paragraph  (b)(4)  of  this  section: 

(i)  No  exchange  or  OTC  market  maker 
may  malce  available,  disseminate  or 
otherwise  communicate  to  any 
quotation  vendor,  directly  or  indirectly, 
for  display  on  a  terminal  or  other 
display  device  any  bid,  offer,  quotation 
size,  or  aggregate  quotation  size  for  any 
covered  security  which  is  not  a  subject 
security  with  respect  to  sudi  exchange 
or  OTC  market  maker;  and 

(ii)  No  quotation  vendor  may 
disseminate  or  display  on  a  terminal  or 
other  display  device  any  bid,  offer, 
quotation  size,  or  aggregate  quotation 
size  from  any  exchange  or  OTC  market 
maker  for  any  covered  security  which  is 
not  a  subject  security  with  respect  to 
such  exchange  or  OTC  market  maker. 

(5) (i)  Entry  of  any  priced  order  for  a 
covered  security  by  an  exchange  market 
maker  or  OTC  market  maker  in  that 
security  into  an  electronic 
conununications  network  that  widely 
disseminates  such  order  shall  be 
deemed  to  be: 

(A)  A  bid  or  offer  rmder  this  section, 
to  be  communicated  to  the  market 
maker’s  exchange  or  association 
pursuant  to  paragraph  (c)  of  this  section 
for  at  least  the  ininiiniiTn  quotation  size 
that  is  required  by  the  rules  of  the 
market  maker’s  exchange  or  association 
if  the  priced  order  is  for  the  account  of 
a  market  maker,  or  the  actual  size  of  the 
order  up  to  the  minimum  quotation  size 
required  if  the  priced  order  is  for  the 
account  of  a  customer;  and 

(B)  A  conununication  of  a  bid  or  offer 
to  a  quotation  vendor  for  display  on  a 
display  device  for  purposes  of 
paragraph  (c)(4)  of  this  section. 

(ii)  An  exdiange  market  maker  or 
OTC  marii;et  maker  that  has  entered  a 
priced  order  for  a  covered  security  into 
an  electronic  conununications  network 
that  widely  disseminates  such  order 
shall  be  deemed  to  be  in  compliance 
with  paragraidi  (c)(5)(i)(A)  of  this 
section  if  the  electronic 
communications  network: 

(A)  Provides  to  an  exchange  or 
association  (or  an  exclusive  processor 
acting  on  bdialf  of  one  or  more 
exchanges  or  associations)  the  prices 
and  sizes  of  the  orders  at  ^e  highest 
buy  price  and  the  lowest  sell  price  for 
such  security  entered  in,  and  widely 
disseminated  by,  the  electronic 
communications  network  by  exchange 
market  makers  and  OTC  market  makers 
for  the  covered  security,  and  such  prices 
and  sizes  are  included  in  the  quotation 
data  made  available  by  the  exchange, 
association,  or  exclusive  processor  to 


quotation  vendors  pursuant  to  this 
section;  and 

(B)  Provides,  to  any  Innker  or  dealer, 
the  ability  to  effsct  a  transaction  with  a 
priced  order  widely  disseminated  by  the 
electronic  conunui^cations  network 
entered  therein  by  an  exchange  market 
maker  or  OTC  market  maker  that  is: 

(1)  Eqtuvalent  to  the  ability  of  any 
broker  or  dealer  to  effect  a  transaction 
with  an  exchange  market  maker  or  OTC 
maricet  maker  pursuant  to  the  rules  of 
the  exchange  or  association  to  which  the 
electronic  communications  network 
supplies  such  bids  and  offers;  and 

(i)  At  the  price  of  the  highest  priced 
buy  order  or  lowest  priced  sell  order,  or 
better,  for  the  lesser  of  the  cumulative 
size  of  such  priced  orders  entered 
therein  by  exchange  market  makers  or 
OTC  market  makers  at  such  price,  or  the 
size  of  the  execution  sought  by  the 
broker  or  dealer,  for  the  covert 
security. 

(d)  ^emptions.  The  Conunission  may 
exempt  from  the  provisions  of  this 
section,  either  unconditionally  or  on 
specified  terms  and  conditions,  any 
responsible  broker  or  dealer,  electronic 
communications  network,  exchange,  or 
association  if  the  Commission 
determines  that  such  exemption  is 
consistent  with  the  public  interest,  the 
protection  of  investors  and  the  removal 
of  impediments  to  and  perfection  of  the 
mechanism  of  a  nation^  market  system. 

4.  Section  240.1lAcl-4  is  added  to 
read  as  follows: 

f 240.11 Ac1-4  Display  of  customer  limit 
orders. 

(а)  Definitions.  For  purposes  of  this 
section: 

(1)  The  term  association  shall  mean 
any  association  of  brokers  and  dealers 
registered  pursuant  to  Section  15A  of 
the  Act  (15  U.S.C.  78o-3). 

(2)  The  terms  best  bid  and  best  offer 
shall  have  the  meaning  provided  in 
§240.11Acl-l(a)(3). 

(3)  The  terms  bid  and  offer  shall  have 
the  meaning  provided  in  §  240.11Acl- 
1(a)(4). 

(4)  The  term  block  size  shall  mean  any 
order: 

(i)  Of  at  least  10,000  shares;  or 

(ii)  For  a  quantity  of  stock  having  a 
market  value  of  at  least  $200,000. 

(5)  The  term  covered  security  shall 
mean  any  “reported  security’’  and  any 
other  secmity  for  which  a  transaction 
report,  last  sale  data  or  quotation 
information  is  disseminated  through  an 
automated  quotation  system  as 
described  in  section  3(a)(51)(A)(ii)  of  the 
Act  (15  U.S.C.  78c(a)(51)(A)(u)). 

(б)  The  term  cu^omer  limit  order 
shall  mean  an  order  to  buy  or  sell  a 
covered  security  at  a  specified  price  that 


is  not  for  the  account  of  either  a  broker 
or  dealer,  provided,  however.  That  the 
term  customer  limit  order  shall  include 
an  order  transmitted  by  a  broker  or 
dealer  on  bdialf  of  a  customer. 

(7)  The  term  electronic 
communications  network  «b«ll  have  the 
meaning  provided  in  §  240.1lAcl- 
1(a)(8). 

(8)  The  term  exchange-traded  security 
shall  have  the  meaning  provided  in 
§240.1lAcl-l(a)(10). 

(9)  The  term  OTC  market  maker  shall 
mean  any  dealer  who  holds  itself  out  as 
being  willing  to  buy  from  and  sell  to  its 
customers,  or  otherwise,  a  covered 
security  for  its  own  accoimt  on  a  regular 
or  continuous  basis  otherwise  than  on  a 
national  securities  exchange  in  amounts 
of  less  than  block  size. 

(10)  The  tram  reported  security  shall 
have  the  meaning  provided  in 

§  240.11Acl-l(a)(20). 

(b)  Specialists  and  OTC  market 
makers.  For  all  covered  securities: 

(1)  Each  member  of  an  exchange  that 
is  registered  by  that  exchange  as  a 
specialist,  or  is  authorized  %  that 
exchange  to  perform  functions 
substantially  similar  to  that  of  a  * 
specialist,  ^lall  publish  immediately  a 
bid  or  offer  that  reflects; 

(1)  The  price  and  the  full  size  of  each 
customer  limit  order  held  by  the 
specialist  that  is  at  a  price  that  would 
improve  the  bid  or  offer  of  such 
specialist  in  such  security;  and 

(11)  The  full  size  of  each  customer 
lir^t  order  held  by  the  specialist  that: 

(A)  Is  priced  equal  to  the  bid  or  offer 
of  such  specialist  for  such  security; 

(B)  Is  priced  equal  to  the  nation^  best 
bid  or  offer;  and 

(C)  Represents  more  than  a  d» 
minimis  change  in  relation  to  the  size 
associated  with  the  speciahst’s  bid  or 
offer. 

(2)  Each  registered  broker  or  dealer 
that  acts  as  an  OTC  maricet  maker  shall 
publish  immediately  a  bid  or  offer  that 
reflects: 

(i)  The  price  and  the  full  size  of  each 
customer  limit  order  held  by  the  OTC 
market  maker  that  is  at  a  price  that 
would  improve  the  bid  or  offer  of  such 
OTC  market  maker  in  such  security;  and 

(ii)  The  full  size  of  each  customer 
liinit  order  held  by  the  OTC  market 
maker  that: 

(A)  Is  priced  equal  to  the  bid  or  offer 
of  such  OTC  ma^et  maker  for  such 
security; 

(B)  Is  priced  equal  to  the  national  best 
bid  or  offer;  and 

(C)  Represents  more  than  a  de 
minimis  change  in  relation  to  the  size 
associated  with  the  OTC  market  maker’s 
bid  or  offer. 
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(c)  Exceptions.  The  requirements  in 
paragraph  (b)  of  this  section  shall  not 
apply  to  any  customer  limit  c^er. 

(1)  That  is  executed  upon  receipt  of 
the  order. 

(2)  That  is  placed  by  a  customer  who 
expressly  requests,  either  at  the  time 
that  the  cnrder  is  placed  or  prior  thereto 
pursuant  to  an  individually  negotiated 
agreement  with  respect  to  such 
customer’s  orders,  that  the  ordw  not  be 
displayed. 

(3)  'That  is  an  odd-lot  order. 

(4)  That  is  a  block  size  order,  unless 
a  customer  placing  such  order  requests 
that  the  order  be  displayed. 


(5)  That  is  delivered  immediately 
upon  receipt  to  an  exchange  or 
association-sponsored  system,  or  an 
electronic  communications  network  that 
complies  with  the  requirements  of 

$  240.11Acl^l(c)(5)(U)  with  respect  to 
that  order. 

(6)  That  is  delivmed  immediately 
upon  receipt  to  another  exchange 
member  or  OTC  market  maker  ^t 
complies  with  the  requirements  of  this 
section  with  respect  to  that  order. 

(7)  That  is  an  “all  or  none”  order. 

(d)  Exemptions.  The  Commission  may 
exempt  from  the  provisions  of  this 
section,  either  unconditionally  or  on 


specified  terms  and  conditions,  any  «• 
responsible  broker  or  dealer,  electronic 
communications  network,  exchange,  or 
association  if  the  Commission 
detenninro  that  such  exemption  is 
consistent  with  the  public  interest,  the 
protection  of  investcnrs  and  the  removal 
of  impediments  to  and  perfection  of  the 
mechanism  of  a  nation^  market  system. 

Dated:  September  6, 1996. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doa  96-23210  Filed  9-11-96;  8:45  am] 
MUJNQ  CODE  SSIS^I-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-37620;  File  No.  S7-22-06] 
RIN3235-AH00 

Proposed  Quote  Rule  Amendment 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (“Commission”)  today  is 
proposing  an  amendment  to  Rule 
llAcl-1  (“Quote  Rule”)  under  the 
Securities  Exchemge  Act  of  1934.  The 
proposed  amendment  reinforces  the 
Commission’s  recent  initiatives  to  foster 
market  liquidity,  transparency  and 
efficiency.  The  amendment  to  the  Quote 
Rule  will  mandate  continuous  two- 
sided  quotations  from  over-the-coimter 
(“OTC”)  market  makers  and  exchange 
specialists  that  account  for  more  than 
1%  of  the  transaction  volume  in  a 
security  included  on  the  Nasdaq  Stock 
Market  (“Nasdaq  security”). 

DATES:  Conunents  should  be  submitted 
on  or  before  November  12, 1996. 
ADDRESSES:  Interested  persons  should 
submit  three  copies  of  their  written 
data,  views  and  opinions  to  Jonathan  G. 
Katz,  Secretary,  S^urities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  also 
may  be  submitted  electronically  at  the 
following  E-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  Number  S7-22-96; 
this  file  number  should  be  included  on 
the  subject  line  if  E-mail  is  used. 
Comment  letters  will  be  made  available 
for  public  inspection  at  the 
Commission’s  Public  Reference  Room, 
Room  1024, 450  Fifth  Street,  NW., 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  will  he 
posted  on  the  Commission’s  Internet 
web  site  (http://wrwrw.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gail  A.  Marshall,  202/942-7129, 
Attorney,  Office  of  Market  Supervision, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Mailstop  5-1, 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 
commission  is  publishing  for  comment 
proposed  amendment  to  Rule  llAcl-1’ 
under  the  Securities  Exchange  Act  of 
1934  (“Exchange  Act”).^ 


'  17  CFR  240.11AC-1. 

>15  U.S.C.  78a  to  78//  (1988). 


I.  Introduction  and  Background 

Today  in  a  related  release,^  the 
Commission  adopted  the  Display  Rule 
and  amendments  to  the  Quote  Rule 
under  the  exchange  Act.”*  The  hew  rule 
and  amendments  are  designed  to  reduce 
the  effects  of  hidden  markets  and 
enhance  transparency,  further 
permitting  investors  to  evaluate  the 
execution  quality  of  their  orders.*  The 
Commission  received  152  comment 
letters  on  the  aforementioned 
proposals*  and  has  determined  to 
propose  an  additional  amendment  to  the 
Quote  Rule  in  response  to  an  issue 
raised  by  some  commenters. 

Congress,  in  the  Securities  Acts 
Amendments  of  1975  (“1975 
Amendments”),^  authorized  the 
Commission  to  facilitate  the 
development  of  a  national  market 
system  (“NMS”)  for  U.S.  equity 
securities  by  improving  price  discovery, 
liquidity,  and  competition  among  OTC 
market  makers  *  and  exchange 
specialists.  Moreover,  the  Commission 
is  authorized,  under  Sections 
llA(c)(l)(B)  and  (F)  of  the  Exchange 
Act,*  to  assure  the  prompt,  accurate  and 
reliable  distributicm  of  quotation 
information  and  to  assure  the  fairness 
and  usefulness  of  the  form  and  content 
of  such  information. 

The  Quote  Rule  requires  all  national 
securities  exchanges  and  associations  ** 
to  establish  and  maintain  procedures  for 
collecting  firom  their  members,  bids, 
offers,  and  quotation  sizes  writh  respect 


>  See  Securities  Exchange  Act  Release  No.  37619 
(August  29, 1996)  ("Adopting  Release”). 

''The  Commission  proposed  the  new  rule  and  the 
amendments  to  the  Quote  Rule  for  public  comment 
in  October  1995.  See  Securities  Exdiaiige  Act 
Release  No.  36310  (September  29, 1995),  60  FR 
52792  (October  10, 1995)  (“Proposing  Release”). 

The  Commission  subsequently  extended  the 
comment  period.  See  also  Securities  Exchange  Act 
Release  No.  36718  (January  16, 1996),  61  FR  1545 
(January  22, 1996). 

>  See  Adopting  Release,  supra  note  3. 

"The  comment  letters  and  a  summary  of 

comments  have  been  placed  in  Public  File  Na  S7- 
30-95,  which  is  available  for  inspection  in  the 
Commission’s  Public  Reference  Room.  Commenters 
included  77  individual  investors,  10  industry 
associations,  7  self-regu’atory  organizations,  8 
academics,  41  market  participants,  and  the  United 
States  Department  of  Justice. 

>  Pub.  L.  No.  94-29,  89  StaL  97  (1975). 

*  As  used  in  this  release,  the  tem  OTC  market 
maker  includes  any  dealer  who  holds  itself  out  as 
being  willing  to  buy  from  aitd  sell  to  its  customers, 
or  otherwise,  a  covered  security  for  its  own  account 
on  a  regular  or  continuous  basis  otherwise  than  on 
an  exchange  in  amounts  of  less  than  block  size.  See 
section  240.11Acl-l(a)(12l. 

•15  U.S.C  78k-/. 

'•Section  15A  of  the  Exchange  Act  dehnes  the 
requirements  to  become  a  national  securities 
association  registered  with  the  Commission.  The 
National  Association  of  Securities  Dealers 
("NASD”)  is  the  only  association  of  brokers  and 
dealers  that  is  registered  as  a  national  securities 
association.  15  U.S.C  78o-3. 


to  any  subject  security,'*  and  for  making 
such  bids,  ofiers,  and  sizes  available  to 
quotation  vendors.  It  also  requires  every 
exchange  specialist  and  OTC  market 
maker  to  promptly  communicate  to  its 
exchange  or  association,  pursuant  to 
procedures  established  by  the  exchange 
or  association,  its  bids,  offers  and 
quotation  sizes.'^  In  addition,  the  Quote 
Rule  requires  that,  subject  to  certain 
exceptions,  the  broker  or  dealer 
responsible  for  communicating  a 
quotation  for  a  security  shall  1^ 
obligated  to  execute  any  order  presented 
to  it,  other  than  an  odd-lot  order,  by 
another  broker  or  dealer,  or  any  other 
person  belonging  to  a  category  of 
persons  with  whom  such  responsible 
broker  or  dealer  customarily  deals,  at  a 
price  at  least  as  favorable  as  its 
published  bid  or  offer  in  any  amount  up 
to  its  published  quotation  size.'* 

The  Commission  proposes  to  amend 
the  Quote  Rule  to  require  exchange 
specialists  and  OTC  market  makers  to 
publish  quotations  for  any  Nasdaq 
security  when  the  exchange  specialist  or 
OTC  market  maker  is  responsible  for 
more  than  1%  of  the  aggregate  trading 
voliune  for  that  security  for  the  most 
recent  calendar  quarter.'^  Upon  the 
effective  date  of  the  most  recent 
amendment  of  the  Quote  Rule,  the 
mandatory  quotation  requirement  wrill 
apply  to  exchange  specialists  and  OTC 
market  makers  that  trade  more  than  1% 
of  the  aggregate  trading  volume  for  an 
exchange-listed  security  for  the  most 
recent  calendar  quarter. 

n.  Discussion 

Since  the  Quote  Rule  was  adopted  in 
1978,'*  transaction  volume  on  the 
Nasdaq  Stock  Market  (“Nasdaq”)  has 
growm  substantially.  In-1985  there  were 
20.7  billion  shares  traded  on  Nasdaq'* 
compared  with  the  more  than  100 


"  Paragraph  (a)(25)  of  the  Quote  Rule,  as 
amended,  dehnes  “subject  security”  to  include 
exchange-listed  securities  for  which  an  OTC  market 
maker  or  exchange  specialist  trades  more  than  1% 
of  the  aggregate  trading  volume,  as  well  as  any  other 
security  for  which  an  OTC  market  maker  or 
specialist  has  in  effect  an  election  to  provide 
quotes. 

'•This  is  refwred  to  as  the  “mandatory 
participation”  requirement  of  the  Quote  Rule.  See 
S240.11Acl-l(c)(l). 

'•This  is  referred  to  as  the  “firmness” 
requirement  of  the  C^uote  Rule.  See  §  240.11Acl- 
l(cM2). 

''  NASD  rules  already  require  OTC  noarket 
makers  in  Nasdaq  securities,  once  they  elect  to 
disseminate  quotations,  to  register  and  maintain 
continuous  two-sided  quotations.  See  NASD  Rule 
4613.  The  Commission  believes  the  proposed 
amendments  are  consistent  with  the  existing  NASD 
requirements. 

'•  See  Securities  Exchange  Act  Release  No.  14415 
(January  26, 1978),  43  FR  4342  (February  1, 1978). 

'•  See  The  Nasdaq  Stock  Market  1986  Fact  Book 
at  4. 
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billion  shares  traded  in  1995.^^  Today 
Nasdaq  is  home  to  many  companies  that 
meet  the  listing  requirements  of  the 
primary  exchanges,  whereas  in  1978 
securities  listed  on  exchanges  and  those 
quoted  on  Nasdaq  had  more  disparate 
trading  characteristics  and  the  C^ote 
Rule  reflected  those  disparities.  The 
Commission  questions  whether 
disparate  treatment  of  market  makers  in 
ore  and  listed  seciuities  within  the 
Quote  Rule  is  still  warranted  in  light  of 
the  considerable  growth  in  the  N^daq 
market  in  the  last  decade. 

The  Commission  adopted  today  an 
amendment  to  the  Quote  Rule  that 
broadens  the  definition  of  subject 
security  to  include  any  exchange-listed 
security  for  which  an  OTC  market 
maker  or  exchange  specialist  accounts 
for  more  than  1%  of  the  aggregate 
transaction  voliune  for  the  most  recent 
calendar  quarter.'*  An  effect  of  this 
amendment  is  to  require  OTC  market 
makers  and  exchange  specialists  to 
provide  continuous  two-sided 
quotations  for  any  exchange-listed 
security  when  they  are  responsible  for 
more  than  1%  of  the  aggregate 
transaction  volume  in  that  security. 

Prior  to  this  amendment,  mandatory 
quotations  were  only  required  fit>m  OTC 
market  makers  and  exchange  specialists 
who  transacted  more  than  1%  of  the 
volume  in  a  Rule  19c-3  security.'*  The 
Commission  adopted  the  amendment  to^ 
the  definition  to  improve  transparency  ' 
and  provide  investors  with  information 
about  significant  mari^et  participants. 

Some  commenters,  in  response  to  the 
Proposing  Release,  suggest^  the 
Commission  further  improve 
transparency  by  extending  the  quotation 
requirements  of  the  Quote  Rule  to 
Nasdaq  securities.**  Hie  Commisaon, 


'^See  TheSasdaq  StockMarket  1996 Fact  Book 
at  35.  In  addition,  wdtli  unlisted  trading  privileges 
extending  to  Nasdaq  securities,  pursuant  to 
temporary  Commission  approval  of  a  joint  industry 
plam  exdiange  specialists  may  ultim^ly  transact 
significant  volume  in  these  securities.  Sw 
Seoirities  Exchange  Act  Release  No.  36985  (March 
18. 1996).  61 FR 12122  (March  25. 1996). 

»See  S240.11Acl-l(a)(25). 

'■See  $240. 19C'3.  Exchange  Act  Rule  19c-3 
prohildts  the  application  of  off-board  trading 
restrictions  to  securities  that:  (1)  Were  not  traded 
on  an  exchange  before  AfNril  26. 1979;  or  (2)  were 
traded  cm  an  exchange  on  April  26. 1979.  but 
ceased  to  be  traded  on  an  exdumge  for  any  period 
of  time  thereafter.  Accordingly,  exchange-traded 
securities  not  subject  to  off-board  tra<Ung 
restrictions  are  referred  to  as  Rule  19-3  securities, 
and  exchange-traded  securities  subject  to  off-board 
trading  restrictions  are  referred  to  as  iwn-Rule  19c- 
3  securities. 

^See  Letter  frtxn  Andrew  E.  Feldman.  Director 
and  Associate  GetMral  Counsel.  Smith  Barney,  to 
Jonathan  G.  Katz.  Secretary.  SEC.  dated  Janua^  29. 
1996  ("Smith  Barney  Letter")  and  Letter  horn 
Joseph  R.  Hardiman.  President.  The  National 
Association  of  Securities  Dealers.  Inc.,  to  Jonathan 


consistent  with  the  objectives  of  the 
1978  Amendments  and  the  amendments 
adopted  today,  is  proposing  to  amend 
the  definition  of  “subject  security” 
further  to  include  any  covered 
security  *'  for  which  the  volume 
executed  during  the  most  recmit 
calendar  quarter  by  an  exchange 
specialist  or  an  OTC  market  mu^r  in 
the  security  coiistitutes  more  than  1%  of 
the  aggregate  trading  volume  for  such 
security.**  The  effect  of  this  proposed 
amendment  would  be  to  require  any 
OTC  market  maker  or  exchange 
specialist  in  a  covered  security  ’ 
responsible  for  more  than  1%  of  the 
transaction  volume  in  that  security  to 
disseminate  continuous  two-sided 
quotations  publicly. 

Presently,  the  Quote  Rule  permits,  but 
does  not  require,  an  OTC  market  maker 
or  exchange  specialist  trading  Nasdaq 
securities  to  quote  a  two-sid^  market.**. 
Consequently,  there  could  be  (TTC 
market  makms  and  exchange  specialists 
whose  trading  constitutes  more  than  a 
de  minimis  percentage  of  the  volume  in 
a  particular  Nasdaq  security  that  do  not 
provide  continuous  two-sided 
quotations.  The  Cmnmission  believes 
this  potentially  reduces  transparency, 
thereby  depriving  the  public  of 
meaningful  information  about  the 
buying  and  selling  interest  of  significant 
market  participants.  The  proposed 
amendment  is  intended  to  enhance 
transparency  by  mandating  continuous 
two-rided  quotations  from  OTC  market 
makers  and  exchange  specialists  that 
account  for  more  than  1%  of  the 
transaction  volume  for  a  Nasdaq 
security.  The  proposed  amendment  also 


G.  Katz.  Secrataiy.  SEC,  dated  January  26, 1996 
(“NASD  Letter"). 

”Tbe  tenn  "covered  security”  !a  defined  in  the 
Quote  Rule  to  mean  any  reported  security  and  any 
(^er  security  for  wliich  a  transaction  report,  last 
sale  data  or  quotation  information  is  disseminated 
through  an  automated  quotation  system  as 
described  in  section  3  (aXSlKAXii)  of  the  Exchange 
Act  (IS  U.S.C  78c(aXSl)(AXii).  The  tenn  “r^>arted 
security”  is  defined  in  t^  ^ote  Rule  to  mean  any 
security  or  class  of  securities  for  which  transaction 
reports  are  collected,  processed  and  made  available 
pursuant  to  an  effective  reporting  plan.  See 
Paragraphs  (aX6)  and  (a)(20)  of  Ffole  llAcl-l. 

"The  Commission  first  proposed  amending  the 
Quote  Rule  to  require  OTC  market  makers 
resjMBsible  for  more  than  1%  of  the  aggregate 
trading  volume  in  NMS  securities  to  dissominate 
continuoiu  two-sided  quotations  over  ten  years  aga 
See  Securities  Exchange  Act  Release  No.  17583 
(February  27. 1981).  46  FR  15713  (March  9. 1981). 
The  Commission  did  not  adopt  the  proposal 
because,  at  that  time,  it  believed  that  there  ware 
sufficient  economic  incentives  to  mandate 
meaningful  quotation  disseminatiem  from  OTC 
market  makers.  Moreover,  the  Commission  believed 
that  meaningless  quotations  would  only  burden 
already  taxed  vendm  quotation  systems.  See 
Securities  Exchange  A^  Release  No.  18482 
(February  11, 1982),  47  FR  7399  (February  19, 

1982). 

"  See  S  240.1 1 Acl-l(b)(5Xii). 


would  eliminate  artificial  regulatory 
distinctions  between  Nasdaq  securities 
and  exchange-listed  securities. 

m.  Request  for  Comment 

The  Commission  invites  comment  on 
the  issues  raised  in  this  release, 
specifically,  expanding  the  definition  of 
subject  security  to  include  a  1%  volume 
thr^old  for  Nasdaq  securities.  The 
(Commission  requests  comments  on  the 
practical  implications  of  the 
amendment,  including  the  anticipated 
costs  and  benefits  associated  therewith. 

The  Commission  requests  comments 
generally  on  whether,  upon 
implementation  of  other  initiatives 
adopted  today,  OTC  markets,  exchange 
specialists,  and  investors  would  benefit 
from  the  new  proposal.  The 
(Commission  also  requests  comment 
concerning  whether-sufficient 
similarities  exist  among  trading  of 
Nasdaq  securities  and  exchange-listed 
securities  to  warrant  extension  of  the 
1%  rule  to  Nasdaq  securities  when 
previously  applicable  only  to  exchange- 
listed  securities.  In  addition,  the 
Commission  requests  comment  on 
whether  the  1%  threshold  is  an 
appropriate  threshold  with  respect  to 
Nasdaq^securities. 

The  Qjmmission  also  is  interested  in 
alternatives  to  this  proposal  that  would 
better  meet  the  aforementioned 
objectives. 

Finally,  the  Commission  requests 
comment  on  whether  the  proposed 
amendment,  if  adopted,  would  have  an 
adverse  effect  on  competition  or  would 
impose  a  burden  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Exchange 
Act.  (Comments  on  the  proposal  will  be 
considered  by  the  (Commission  in 
complying  with  its  responsibilities 
under  section  23(a)(2)  of  the  Exchange 
Act. 

IV.  Summary  of  the  Initial  Regulatory 
Flexibility  ^Gialysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA”)  in  accordance  with  5  U.S.C. 
603  regarding  the  proposed 
amendments  to  Rule  llAcl-1  and  Rule 
llAcl-4.  The  following  summarizes  the 
conclusions  of  the  IRFA. 

The  IRFA  uses  certain  definitions  of 
“small  entities”  adopted  by  the 
(Commission  for  purposes  of  the 
Rotatory  Flexibility  Act.  In  the  IRFA, 
the  (Commission  states  that  the 
amendment  to  the  Quote  Rule  is 
proposed  to  ensiue  that  exchange 
specialists  and  OTC  market  makers  in 
covered  securities  adhere  to  the  firm 
quote  reporting  obligations.  The  IRFA 
notes  that  the  proposed  Quote  Rule 
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amendment  would  require  OTC  market 
makers  and  exchange  specialists  to 
communicate  quotes  if  they  trade  more 
than  1%  of  a  security  included  on  the 
Nasdaq  Stock  Market,  thus  improving 
transparency  in  Nasdaq  secvirities. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  may  ^  obtained  by 
contacting  Gail  Marshall,  Division  of 
Market  Regulation,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

V.  Paperworic  Reduction  Act 

Certain  provisions  of  Rule  llAcl-1, 
as  amend^  (the  “Quote  Rule”),  contain 
“collection  of  information” 
recpiirements  within  the  meaning  of  the  • 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  (“PRA”),  and  the 
Commission  has  submitted  them  to  the 
Office  of  Management  and  Budget 
(“OMB”)  for  review  in  acxord^nce  with 
44  U.S.C,  3507(d)  and  5  CFR  1320.11 
and  1320.12.  llie  title  for  the  collection 
of  information  is:  “Rule  llAcl-1.” 
Providing  information  in  response  to  the 
collections  of  information,  as  discnissed 
below,  is  mandatory,  and  such 
responses  are  not  kept  confidential.  An 
agencry  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

In  September  1995,  the  Commission 
propos^  amendments  to  the  Quote 
Rule  as  part  of  its  proposal  to  improve 
the  handling  and  execution  of  cnistomer 
orders.^^  The  preamble  of  that  release 
included  a  PRA  section  describing,  in 
part,  how  the  proposed  amendments 
would  affect  the  munber  of  respondents 
and  the  collections  of  information 
already  contained  in  the  Quote  Rule. 
Those  proposed  amendments,  as 
mcxlified  in  part  in  response  to 
comments  received,  have  been  adopted 
and  are  published  elsewhere  in  the 
Federal  Register  today.^’  This  release 
provides  new  estimates  of  the  overall 
burden  in  responding  to  collections  of 
information  imder  the  Quote  Rule  as  a 
whole,  both  as  amended  and  in  light  of 
the  additional  amendment  proposed 
tociay.26 

The  Quote  Rule  contains  two  related 
collections  of  information  necessary  to 
disseminate  to  the  public  market 
makers’  published  quotations  to  buy 
and  sell  sectirities.  The  first  collection 
of  information  is  focmd  in  17  CFR 
240.1lAcl-l(c).  This  reporting 
requirement  obligates  each  “responsible 

2«60  FR  at  52809. 

^  See  supra  note  3. 

When  originally  promulgated,  the  collections 
of  information  contained  in  the  C^ote  Rule  were 
not  required  to  be  submitted  for  OMB  review  under 
the  version  of  PRA  that  was  in  effect  before  October 
1995.  See  5  CFR  1320.12(b). 


broker  or  dealer,”  as  defined  under  the 
rule,  to  communic:ate  to  its  exctiange  or 
association  its  best  bids,  best  offers,  and 
quotation  sizes  for  any  subject  security, 
as  defined  imder  the  rule.  The  second 
collection  of  information  is  found  in  17 
CFR  240.1lAcl-l(b).  This  reporting 
requirement  obligates  each  exchange 
and  association  to  make  available  to 

a  notation  vendors  for  dissemination  to 
le  public  the  best  bid,  best  offer,  and 
aggregate  quotation  size  for  each  subject 
sectirity.^’’  Brokers,  dealers,  other 
market  participants,  and  members  of  the 
public  rely  on  published  quotation 
information  to  determine  the  best  price 
and  market  for  execution  of  cnistomer 
orders. 

For  the  reporting  obligation  under 
Rule  llAcl-l(c),  &e  likely  respondents 
are  OTC  market  makers  and  exctiange 
specialists.  The  Commission  estimates 
that  there  are  approximately  180 
exchange  specialists  and  570  OTC 
market  maker  respondents  to  this 
collection  of  information.  Each 
exciiange  specialist  will  respond  (i.e., 
report  or  update  bids,  offers,  and 
quotation  sizes)  on  average 
approximately  806,000  times  per  year 
(including  cnistomer  limit  orders 
reflecied  in  the  quotes),  while  each  OTC 
market  maker  will  respond  on  average 
^proximately  124,000  times  per  year. 
Inese  figures  are  based  on  a  252  trading 
day  year.  The  total  annual  tiige  burden 
for  bach  exchange  specialist  is  estimated 
to  be  672  hours,  while  the  total  annual 
time  burden  for  each  OTC  market  maker 
is  estimated  to  be  103  hours.  These 
figures  are  based  on  an  estimate  of  three 
seconds  per  response  (j.e.,  the  time  it 
takes  to  update  a  quote).  'Die  annual 
aggregate  burden  for  all  respondents 
combined  is  estimated  to  be  120,960 
hours  for  excdiange  specialists,  and 
58,710  hours  for  OTC  maiicet  makers.*® 

A  third  re^rting  requirement  under  the  Quote 
Rule,  as  amended  at  17  CFR  240.11Acl-l(c)(5),  urill 
give  EC3Ms  the  option  of  reporting  to  an  exchange 
or  association  for  public  dissemination,  on  behalf 
of  their  OTC  market  maker  or  exchange  specialist 
customers,  the  best  priced  orders  and  the  foil  size 
for  such  orders  entered  by  market  makers,  to  satisfy 
such  market  makers’  reporting  obligation  under 
Rule  llAcl-l(c).  Because  this  reporting 
requiremdht  is  an  alternative  method  of  meeting  the 
market  makers'  reporting  obligation,  and  because  it 
is  directed  to  nine  or  fewer  persons  (EC^Ns),  this 
collection  of  information  is  not  subject  to  OMB 
review  under  the  PRA. 

^The  Commission  also  estimates  that  each  OTC 
market  maker  on  average  will  display  in  its  own 
quotation,  or  transmit  to  another  market  participant 
for  display,  approximately  42,000  limit  orders  per 
year.  This  translates  into  an  additional  atmual  time 
burden  per  OTC  market  maker  respondent  of  35 
hours  and  an  additional  aggregate  time  burden  for 
all  OTC  market  maker  respondents  of  19,950  hours. 
The  Cfonunission  has  included  these  ffgures  in  its 
PRA  burden  estimate  for  the  collection  of 
information  udner  the  Display  Rule,  17  CFR 
240.11AC1-4. 


The  Commission  notes  that  the  rules  of 
the  various  exchanges  and  the  NASD 
generally  already  require  exchange 
specialists  and  market  makers  to 
publish  quotations  in  those  securities 
for  which  they  act  as  market  makers  and 
publish  two-sided  quotations.*® 

The  new  amendment  to  the  Quote 
Rule  proposed  by  this  release, 
specifically  the  ^ange  to  the  definition 
of  “subject  security”  under  paragraph 
(a)(25)  of  Rule  llAcl-1,  would  require 
an  exchange  specialist  or  OTC  marVet 
maker  to  fulfill  the  reporting  obligation 
under  paragraph  (c)  it  such  specialist’s 
exchange  or  market  maker  accounts  for 
more  tl^  one  percent  of  the  aggregate 
trading  volume  for  any  covered  security 
during  the  most  recent  calendar  quarter. 
This  amendment  of  the  collection  of 
information  requirement  is  necessary  to 
expand  the  coverage  of  existing  broker- 
dealer  quotation  requirements  to 
include  all  substantial  market 
participants  in  securities  on  the  Nasdaq 
Stock  Market  and  to  improve  the  public 
information  about  the  prices  at  which 
market  makers  are  willing  to  buy  and 
sell  covered  securities.  The  Commission 
estimates  that  this  change  will  affect 
^proximately  10  OTC  market  makers. 
Inese  OTC  market  makers  are  included 
in  the  above  estimates  of  the  number  of 
respondents  and  burden  hours.  The 
Commission  also  notes  that  most,  if  not 
all,  of  these  respondents  already  are 
required  under  NASD  rules  to  report 
(heir  bids,  offers,  and  quotation  si2»8  for 
dissemination  to  the  public. 

For  the  reporting  obligation  imder 
Rule  llAcl-1  (b),  the  likely 
respondents  are  the  eight  stock 
ex(dianges  and  the  NASD.*®  The 
Commission  estimates  that  each 
exchange  or  association  (m  average  will 
respond  (i.e.,  disseminate  and  update 

»ln  comment*  submitted  in  response  to  the 
Commission’s  September  1995  release  proposing 
amendments  to  the  Quote  Rule,  the  N^D  stated  its 
viuw  that  the  Commission’s  burden  estimates  were 
too  low.  The  revised  burden  estimates  provided 
above  are  the  Commission’s  current  burden 
estimates  for  the  Quote  Rule  as  a  whole.  The  NASD 
also  commented  that  it  believes  the  PRA  burden 
estimate  should  include  the  time  market  makers 
spend  analyzing  market  trends  and  following 
quotation  and  lut  sale  information.  The 
Commission  has  determined  not  to  include  such 
activities  in  its  estimate  because  market  makers 
engage  in  them  for  reasons  apart  from  the  collection 
of  information  requirement.  For  example,  market 
makers  already  are  required  to  monitor  the  markets 
to  ensure  that  they  do  not  trade  ahead  of  customer 
limit  orders. 

^Technically,  under  the  PRA  the  (fommission  is 
not  required  to  submit  a  collection  of  information 
to  OMB  for  review  unless  it  applies  to  ten  or  more 
persons.  Because  the  collection  of  information 
under  Rule  11  Acl-l(b)  applies  to  the  entire 
securities  market  industry,  the  Commission  has 
determined  to  solicit  comments  on  the  requirement 
from  the  public  and  to  include  the  collection  of 
information  in  its  submission  to  OMB. 
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bids,  offsis,  and  quotation  sizes  to 
quotation  vendors)  approximately 
24,226,000  times  per  year  (including 
customer  limit  orders  reflected  in  the 
quotes).  These  figures  are  based  on  a 
252  trading  day  year.  Because  the 
reporting  and  di^mination  of 
quotation  information  is  computerized, 
automatic,  and  continuous,  and  because 
the  systems  that  accompli^  the 
reporting  obligation  function  have  long 
been  in  place,  the  Commission  believes 
that  it  is  not  feasible  or  realistic  to 
provide  a  burden  estimate  in  terms  of 
either  person  hours  or  costs  for  this 
coUectioh  of  information. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Conunission  solicits  comments  to — 

(i)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  biirden  of  the 
proposed  collections  of  information; 

(ui)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
coUe^ed;  and 

(iv)  Minimize  the  burden  of 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention;  Desk  Officer  for  the 
Securities  and  Exchange  Conunission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
should  also  send  a  copy  of  their 
corrunents  directly  to  the  Conunission. 
0MB  is  required  to  make  a  decision 
concerning  the  collections  of 


information  between  30  and  60  days 
after  publication,  so  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication. 

VI.  Statutory  Basis 

The  amendments  to  Rule  llAcl-1  are 
being  proposed  pursuant  to  15  U.S.C.  78 
et  seq.,  particularly  sections  llA,  6, 
10(b),  11(a)(2),  11(b),  15A,  15(c)  and 
23(a)(1);  15  U.S.C.  78k-l,  78f,  78j(b), 
78k(a)(2),  78k(b),  780-3,  78o(c),  and 
78w(a)(l)  (1988). 

List  of  Subjects  in  17  CFR  Part  240 

Brokers,  Confidential  business 
iniormation.  Reporting  and 
recordkeeping  requirements.  Securities. 

Texts  of  die  Proposed  Rule 
Amendmmits 

For  the  reasons  set  out  in  the 
preamble,  the  Conunission  proposes  to 
amend  Part  240  of  Chapter  fi  of  Title  17 
of  the  Code  of  Federal  Regulation  as 
follows: 

PART  240-QENERAL  RULES  AND 
REGULATIONS,  SECURITY 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g.  77), 
778,  77eee,  77ggg,  77nnn,  77sss,  77ttt,  7te, 
78d,  78f,  78i,  78j,  78k.  78k-l,  78/.  78in,  78n, 
780,  78p,  78q,  788,  78w,  78x,  78/li[d).  79q, 
79t,  80a-20, 80a-23. 80a-29, 80a-37.  80b-3, 
80b-4  and  80b-ll,  unle88  otiierwi8e  noted. 

it  It  it  It  It 

2.  Amending  §  240.11Acl-l  by 
revising  paragraph  (a)(25)  to  read  as 
follows: 

f  240.11 Ac1-1  Dtesamination  of 
quotations. 

(a)  Depnitions.  *  *  * 


(25)  The  term  subject  securiQ/^  shall 
mean: 

(i)  With  respect  to  an  exchange: 

(A)  Any  covered  security  other  than  a 
security  for  which  the  executed  volume 
of  such  exchange,  during  the  most 
recent  calendar  quarter,  comprised  one 
percent  or  less  of  the  aggregate  trading 
volume  for  such  seciuity  as  reported  hi 
the  consolidated  system  or  by  a  national 
security  association;  and 

(B)  Any  other  covered  security  for 
whi^  such  exchange  has  in  effect  an 
election,  pursuant  to  paragraph  (b)(5)(i) 
of  this  section,  to  collect,  process,  and 
make  available  to  quotation  vendors, 
bids,  offers,  quotation  sizes,  and 
aggregate  quotation  sizes  communicated 
on  such  exchange;  and 

(ii)  With  respect  to  a  member  of  an 
association: 

(A)  Any  other  covered  security  for 
which  such  member  acts  in  the  capacity 
of  an  ore  market  maker  unless  the 
executive  volume  of  such  member, 
during  the  most  recent  calendar  quarter, 
comprised  one  percent  or  less  of  the 
aggregate  trading  volume  for  such 
security  as  reported  in  the  consolidated 
system  or  by  a  national  securities 
association;  and 

(B)  Any  other  covered  security  for 
which  such  member  acts  in  the  capacity 
of  an  ore  market  maker  and  has  in 
effect  an  election,  pursuant  to  paragraph 
(b)(5)(ii)  of  this  section,  to  communicate 
to  its  association  bids,  offers  and 
quotation  sizes  for  the  purpose  of 
making  such  bids,  offers  and  quotation 
sizes  avail^le  to  quotation  vendors. 

*  *  *  t 

By  ti'.e  Commission. 

Dated;  August  29, 1996. 

Margamt  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-22624  Filed  9-11-96;  8:45  am] 
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DEPARTMEHT  OF  THE  TREASURY 

17  CFR  Parts  400  and  420 
RIN1505-AA53 

Office  of  the  Assistant  Secretary  for 
Financial  Markets;  Government 
Securities  Act  Regulations:  Large  • 
Position  Rules 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Financial  Markets, 

Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the 
Treasury  (“Department”  or  “Treasury”) 
is  publishing  ^al  rules  that  establish  a 
new  Part  420  providing  recordkeeping 
and  reporting  requirements  pertaining 
to  very  large  positions  in  certain 
Treasury  secririties.  The  regulations  are 
promulgated  pursuant  to  the 
Government  Seciuities  Act 
Amendments  of  1993,  which  authorized 
the  Secretary  of  the  Treasury  to 
prescribe  rules  requiring  persons 
holding,  maintaining  or  controlling 
large  positions  in  to-be-issued  or 
recently-issued  Treasury  seciuities  to 
keep  records  and  file  reports  of  such 
large  positions.  The  proposed  rules  were 
published  to  solicit  public  comment  on  . 
December  18, 1995. 

The  recordkeeping  rules  require  any 
person  or  entity  that  controls  a  position 
equal  to  or  greater  than  $2  billion  in  a 
specific  Treasury  security  to  maintain 
and  preserve  certain  records  that  enable 
the  entity  to  compile,  aggregate  and 
report  large  position  information.  If  the 
Treasury  requests  large  position 
information,  the  reporting  rules  require 
entities  to  file  a  large  position  report 
with  the  Federal  Reserve  Bank  of  New 
York  if  their  reportable  position  equals 
or  exceeds  the  large  position  threshold 
in  a  particular  Treasury  seciuity  as 
specified  by  the  Treasury  in  the  notice 
requesting  the  large  position 
information.  The  Department’s  large 
position  rules  are  intended  to  provide 
the  Treasury  and  other  securities 
regulators  with  information  on 
concentrations  of  control  that  will 
enable  them  to  understand  better  the 
possible  reasons  for  apparent  significant 
price  distortions  and  the  causes  of 
madcet  shortages  in  certain  Treasury 
securities.  Requests  by  the  Treasury  for 
this  information  are  expected  to  be  very 
infiequent. 

DATES:  The  efiective  date  is  October  15. 
1996.  Further  dates:  See  §§  420.4(a)  and 
420.5. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Papaj,  Director,  or  Kerry  Lanham, 
Government  Securities  Specialist, 


Bureau  of  the  Public  Debt,  Department 
of  the  Treasury,  at  202-219-3632. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Authority 

The  Government  Securities  Act 
Amendments  of  1993  (GSAA) '  included 
a  provision  granting  the  Department  the 
authority  to  write  rules  for  large 
position  recordkeeping  and  reporting  in 
certain  Treasury  securities.  Specifically. 
Section  104  of  the  GSAA,  which 
amended  Section  15C  of  the  Securities 
Exchange  Act  of  1934,^  authorizes  the 
Treasury  to  adopt  rules  requiring 
specified  persons  holding,  maintaining 
or  controlling  large  positions  in  to-be- 
issued  or  recently-issued  Treasury 
securities  to  maintain  records  and  file 
reports  regarding  such  positions.^  The 
provision  was  in  response  to  certain 
market  events  in  1990-91  and  is 
designed  to  improve  the  information 
available  to  the  Treasury  and  other 
regulators  regarding  very  large  positions 
of  recently-issued  Treasury  securities 
held  by  market  participants  and  to 
ensure  that  regulators  have  the  tools 
necessary  to  understand  unusual 
conditions  in  the  Treasury  securities 
market. 

The  GSAA  gives  the  IDepartment  wide 
latitude  and  discretion  in  determining 
several  key  features  and  conditions  that 
would  form  the  imderpinnings  of  the 
large  position  recordkeeping  and 
reporting  rules.  Among  the  most 
significant  of  these  features  are:  defining 
which  persons  (individually  or  as  a 
group)  hold,  maintain  or  control  large 
positions;  determining  the  minimum 
size  of  positions  to  be  reported; 
determining  what  constitutes  “control” 
for  the  purposes  of  the  rules;  prescribing 
the  manner  in  which  positions  and 
accounts  are  to  be  aggregated; 
identifying  the  types  of  positions  to  be 
reported;  determining  the  securities  that 
would  be  subject  to  the  rules;  and 
developing  the  form,  manner  and  timing 
of  reporting.  Both  the  proposed  and 
final  rules  address  these  points. 

B.  Participation  in  Rulemaking  Process/ 
Solicitation  of  Comments 

Throughout  the  process  of  developing 
large  position  rules,  the  Department  has 
sought  the  views  of  the  market 
participants  who  would  be  directly 
affected  by  such  regulations.  We 
believed  that  market  participant 
involvement  in  the  rulemaldng  initiative 


<  Pub.  L.  103-202, 107  Stat.  2344  (1993). 

*15  U.S.C  780-5. 

>Pub.  L.  103-202,  Sec  104;  107  Stat.  2344,  2346- 
2348;  15  U.S.C  78o-5(0. 


firom  its  outset  would  facilitate  greater 
understanding  of,  and  support  for,  the 
final  rules  when  implemented.  Due  to 
the  potential  complexity  of  the  rules 
and  the  myriad  of  ways  to  approach 
them,  we  sought  advice  and  initial 
comment  on  a  variety  of  conceptual 
approaches  to  designing  a  large  position 
recordkeeping  and  reporting  system. 

Accordingly,  the  Department  issued 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  on  January  24, 

1995.^  The  ANPR  addressed  several  key 
issues,  ccncepts  and  approaches  to  be 
considered  in  developing  large  position 
recordkeeping  and  reporting  rules  and 
solicited  comments,  suggestions  and 
recommendations  regarding  how  the 
requirements  should  be  structured.  The 
AI^R  abm  contained  a  detailed 
historical  background  that  provides  a 
fuller  understanding  of  the  events  and 
circumstances  that  resulted  in  the 
establishment  of  this  regulatory 
authority,  the  purposes  and  objectives  to 
be  achieved  from  large  position  rules, 
and  the  Congressional  intent  behind  this 
legislation.  The  comment  period  on  the 
ANPR  ran  through  May  24, 1995.5  jn 
response  to  the  ANPR,  the  Department 
received  seven  comment  letters  which 
were  summarized  in  the  preamble  to  the 
proposed  rules.^  Rather  than  repeating 
that  information  here,  readers  are 
referred  to  the  proposed  rules  for  a 
discussion  of  the  comments. 

C.  The  Proposed  Rules 

The  Department  published  for 
comment  proposed  large  position 
recordkeeping  and  reporting  rules  on 
December  18, 1995.'^  The  proposed  rules 
were  designed  to  strike  a  bailee 
between  achieving  the  purposes  and 
objectives  of  the  statute  and  minimizing 
costs  and  burdens  to  those  entities 
affected  by  the  regulations.  The 
proposed  rules  required  reports  to  be 
submitted  only  in  response  to  a  specific 
request  by  the  Treasury  for  large 
position  information  on  a  particular 
Treasury  security  issue.  Using  this 
approach,  reporting  would  be  an 
infirequent  event  required  primarily  in 
response  to  pricing  anomalies  in  a 
specific  Treasury  security  rather  than  a 
regular,  on-going  process  resulting  fixim 
a  certain  pr^etermined  large  position 
threshold  being  exceeded  in  a  broader 
ra^e  of  securities. 

Tne  proposed  rules  provided  a 
minimum  lauge  position  threshold  of  $2 
billion,  below  which  the  Treasury 
would  not  request  large  position  reports. 


■•60  FR  4576  (January  24, 1995). 

»  60  FR  20065  (Api-il  24, 1M5). 

«60  FR  65214  (DK»mber  18, 1995). 
*Ibid. 
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As  a  result,  very  few  entities  would  be 
required  to  file  large  position  reports. 

The  proposed  recordkeeping 
requirements  would  generally  not  apply 
to  any  reporting  entity  (as  defined  in  the 
rules)  that  did  not  control  a  position 
that  equalled  or  exceeded  $2  billicm  in 
a  Treasury  security.  For  those  entities 
currently  subject  to  recordkeeping  rules 
of  the  Securities  and  Exchange 
Commission  (SEC),  the  Treasury  or  the 
bank  regulatory  agencies,  the  proposed 
rules  would  have  imposed  only  minor 
additional  recordkeeping  requirements 
and  only  if  certain  conditions  were 
present.  Finally,  the  proposed  rules 
incorporated  several  concepts  from  the 
Treasury’s  auction  rules  (e.g.,  positions 
to  be  included  in  a  reportable  large 
position,  definition  of  a  reporting  entity 
and  method  of  aggregating  positions) 
which  have  been  in  effect  since  March 
1993  and  are  understood  by  many  of  the 
major  participants  in  the  Treasury 
securities  market.* 

In  addition  to  considering  the  views 
expressed  by  the  commenters  to  the  two 
rulemaking  proposals.  Department  staff 
has  also  consulted  with  various 
regulatory  agencies  (i.e.,  staff  of  the  SEC, 
the  Commo^ty  Futures  Trading 
Commission,  the  Board  of  Governors  of 
the  Federal  Reserve  System  and  the 
Federal  Reserve  Bank  of  New  York 
(FRBNY))  in  developing  the  ANPR,  the 
proposed  rules  and  these  final  rules. 

D.  Scope  of  Large  Position  Rules 

It  is  important  for  all  market 
participants  to  recognize  that  large 
position  rules  create  a  requirement  to 
maintain  records  and  report  information 
about  such  positions.  However,  these 
requirements  apply  only  to  entities  that 
hold  or  control  (i.e.,  exercise  investment 
discretion  over)  very  large  positions,  as 
determined  hy  the  Department,  in 
specific  Treasury  security  issues. 
Accordingly,  there  is  no  obligation  on 
executing  brokers  and  dealers  to  report 
large  trades  nor  is  th^re  an  affirmative 
duty  to  infohn  their  customers  of  the 
large  position  recordkeeping  and 
reporting  requirements  prescribed  by 
this  rulemaking. 

The  Department  emphasizes  that  large 
positions  are  not  inherently  harmful  and 
there  is  no  presumption  of  manipulative 
or  illegal  intent  on  the  part  of  the 
controlling  entity  merely  because  a 
position  is  large  enough  to  be  subject  to 
these  rules.  In  addition,  the  rules  do  not 
establish  trading  or  position  limits  or 
require  the  identification  of  large  traders 
or  the  reporting  of  large  trades.  Finally, 


■Uniform  Offering  Grcular  for  the  Sale  and  Issue 
of  Marketable  Book-Entry  Treasury  Bills,  Notes,  and 
Bonds;  31  CFR  Chapter  0,  Subchepter  B,  Part  356. 


the  GSAA  specifically  provides  that  the 
Department  shall  not  be  compelled  to 
disclose  publicly  any  information 
required  to  be  kept  or  reported  for  large 
position  reporting.  In  particular,  such 
information  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(FOIA).» 

n.  Comments  Received  in  Response  to 
Proposed  Rules 

As  discussed  in  the  ANPR  and  the 
proposed  rules,  ‘  >  the  Department  made 
the  decision,  early  on,  to  obtain  the 
views  of  the  market  participants  who 
would  be  directly  affected  by  such 
regulations.  In  the  proposed  rules, 
which  addressed  and  incorporated  those 
comments  received  in  response  to  the 
ANPR,  the  Department  strongly 
encouraged  market  participants  to 
submit  comments,  including  any 
suggestions  for  reducing  bu^ens  on  the 
industry  while  still  achieving  the 
objective  of  the  rules. 

In  response  to  the  proposed  rules,  the 
Department  received  thirteen  romment 
letters.  The  letters  were  submitted  by 
four  trade  associations,  three  primary 
govenunent  securities  dealers,  four  bank 
holding  companies  (including  two 
primary  dealers),  and  one  mutual  fund 
manager. The  Department  has 
carefrjQly  considered  the  comments  that 
were  received,  which  generally 
supported  the  approadi  and  process 
adopted  in  the  proposed  rules.  Each 
comment  letter  did  not  necessarily 
address  all  aspects  of  the  proposed 
rules. 

The  comments  have  been  summarized 
and  organized  into  the  following  eight 
basic  categories:  Control  and  the 
Definition  of  a  Reporting  Entity: 
Reporting  Threshold;  Time  Frame  for 
Submitting  Reports;  Reportable  Position 
Components;  Report  and  Recordkeeping 
Certifications;  R^ordkeeping; 
Announcement  of  a  Request  for  Reports; 
and  General  Commentary. 

A.  Control  and  the  Definition  of  a 
Reporting  Entity 

Eight  comment  letters  specifically 
addressed  this  issue.  While  the 
comments  were  generally  in  agreement 
with  the  definition  of  control  as 
proposed,  the  concept  of  control 
premised  on  an  entity’s  investment 


»5  U.S.C.  552(b)(3)(B). 

■■See  supra  note  4. 

"  See  supra  note  S. 

■2  Public  Securities  Association  (two  letters); 
Investment  Company  Institute;  British  Bankers' 
Association;  London  Investment  Banking 
Association;  Goldman,  Sachs  ft  Co.;  ).P.  Morgan 
Securities,  Inc.;  HSBC  Securities,  Inc.;  Bank  of 
America;  Cbeniical  Banking  Corporation;  Norwest 
Corporation;  BANC  ONE  Corporation;  and  Fidelity 
Management  ft  Research  Co.,  respectively. 


discretion,  and  defining  a  reporting 
entity  or  a  separate  reporting  entity 
under  a  requested  “c^e  out”  in 
conformity  with  the  single  bidder 
process  in  the  uniform  offering  circular, 
four  letters  had  specific 
recommendations. 

One  commenter  expressed  concern 
about  the  timing  and  aggregation 
requirements  given  the  definitions  of 
“control”  and  “entity”  and  believed  that 
it  would  be  difficult  to  aggregate  all  of 
its  holdings  within  th^roposed 
reporting  time  firame.  This  commenter 
recommended  that  the  definiticm  of 
“reporting  entity”  be  limited  to  alegal 
entity  that  exercises  independent 
investment  discretion,  believing  that  if  a 
narrower  definition  were  adopted  then 
their  concerns  would  be  eliminated.  The 
second  commenter,  while  agreeing  with 
the  concept  of  control  premised  on 
investment  discretion,  suggested  that  a 
participant  be  allowed  to  exclude  from 
its  reportable  position  those  securities 
for  which  the  entity  has  investment 
discretion  but  which  do  not  exceed  a 
minimum  threshold.  This  approach, 
which  would  be  similar  to  me  net  long 
position  reporting  requirement  in  the 
uniform  offering  circular,  permits 
bidders  to  exclude  amounts  in  non- 
bidffing  controlled  accoimts  under  a 
certain  threshold  from  their  reporting 
requirement.  This  commenter  asserted 
that  this  exclusion  would  significantly 
alleviate  the  burden  in  trading  amounts 
of  the  security  subject  to  investment 
discretion. 

The  third  letter,  in  specifically 
commenting  on  the  application  for 
separate  reporting  status,  similar  to  the 
separate  bidder  application 
incorporated  in  the  uniform  offering 
circular,  recommended  that  Appendix  A 
of  the  rules  be  changed  to  encompass 
organizational  components  previously 
recognized  imder  the  uniform  offering 
circular’s  definition.  The  fourth 
commenter  expressed  concern  with  the 
various  distinctions  being  drawn  among 
reporting  entities,  aggregating  entities 
and  separate  reporting  entities,  stating 
that  this  will  cause  a  myriad  of 
problems  for  complex  and  changing 
financial  services  businesses.  The 
commenter  proposed  that  a  narrower 
reporting  population  be  defined,  such  as 
those  business  units  which  are  the 
primary  bidders  for,  and  proprietary 
traders  in,  U.S.  government  securities. 
Within  these  groups,  the  commenter 
suggested  excluding  those  securities 
that  are  not  held  for  proprietary  trading. 
This  commenter  further  suggested  an 
alternative  approach  which  would  not 
require  the  aggregation  of  positions, 
where  the  different  business  units 
within  a  firm  are  clearly  independent. 
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while  excluding  all  business  imits 
where  securities  are  held  as  long-term 
investments. 

B.  Reporting  Threshold 

Seven  letters  directly  addressed  the 
proposed  $2  billion  minimum  large 
positicm  threshold.  Two  of  the  seven 
commenters  believed  this  threshold  to 
be  an  appropriate  level,  with.one  of 
these  commenters  suggesting  that  the 
rules  specifically  provide  that  the 
threshold  be  raised  from  time  to  time 
based  on  madcet  developments.  Three 
other  commenters  stated  that  by 
including  gross  financing  positions  in 
the  total  reportable  position,  all  primary 
dealers  and  larM  mariiet  participants 
would  trigger  the  $2  billion  threshold 
and  effectively  be  required  to  report 
their  positions  in  all  instances,  due  to 
their  matched  repo  book  and  other 
financing  activity,  thereby  resulting  in 
numerous  reports.  Given  these  large 
matched  book  positions,  one  of  the  three 
commenters  advocated  that  this 
threshold  be  increased  to  $5  billion, 
v^iile  another  suggested  that  the 
reportable  position  be  based  on  the 
participant’s  net  financing  position.  The 
third  commenter,  while  also  advocating 
a  significant  increase  in  the  threshold, 
went  further  by  recommending  two 
other  alternative  approaches.  ]b  the  fi^ 
approach,  the  $2  biuicm  threshold 
would  be  triggered  by  the  aggregate  of 
the  net  trading  position  and  the  net  frdls 
position,  excluoing  the  gross  financing 
position.  Tbe  second  alternative 
approach  would  provide  participants 
with  the  option  of  netting  the  gross  par 
amounts  of  securities  received  in 
financing  transactions  against  the  gross 
par  amount  of  securities  delivered  with 
the  same  term  to  the  same  counterparty. 
In  both  approaches,  the  commenter 
stated  that  this  would  only  be  to 
determine  if  a  firm  had  crossed  the 
threshold.  Once  it  was  determined  that 
the  firm  was  subject  to  reporting,  then 
its  gross  financing  positions  would  be 
reported  to  provide  for  a  full  range  of 
position  information, 
e  sixth  letter,  focusing  cm  those 
large  firms  that  operate  in  foreign 
markets,  represented  that  even  if  the 
normal  activity  of  a  participant  was 
below  the  thr^old,  if  the  participant 
was  a  part  of  a  group  of  affiliates,  it  may 
be  subject  to  the  reporting  rules.  The 
commenter  went  on  to  state  that  foreign 
affiliates,  however  minimal  their 
activity,  would  need  to  report 
information  to  the  designated  filing 
entity  unless  they  qualified  for,  and 
received,  separate  reporting  status.  This 
commenter,  and  a  seventh  commenter 
which  supported  increasing  the 
minimum  threshold,  suggested  that  the 


process  could  be  simplified  by  setting  a 
minimiun  thrediold  for  each  aggregating 
entity  below  which  the  entity’s  position 
would  not  need  to  be  included  in  the 
reporting  entity’s  report. 

C.  Time  Frame  for  Submitting  Reports 

Only  one  of  the  thirteen  comment 
letters  did  not  specifically  address  the 
subject  of  the  proposed  reporting  time 
finme  in  which  reports  must  be 
submitted  once  an  annmmcement  for 
large  position  information  on  a 
particular  security  is  made  by  the 
Treasury.  All  twelve  letters  l^ically 
stated  that  the  proposed  one  and  one- 
half  business  day  time  frame  was  too 
short  given  the  enormity  of  the  data  that 
would  need  .to  be  gathered,  reviewed 
and  aggregated.  These  letters  suggested 
that  a  longer  period  would  seem  more 
appropriate  based  on  the  effort  required 
to  compile  the  information,  the  fact  that 
current  requirements  do  not  require 
holdings  to  be  aggregated  at  a  reporting 
level,  and  the  time  needed  for 
participants  with  large  international 
presences  to  gather  me  data  from 
worldwide  affiliates,  especially  given 
the  diffarent  time  zones.  One 
conunenter  recommended  extending 
this  turnaround  time  to  at  least  three 
business  days.  Others  suggested  four  or 
five  business  days  while  several 
conunenters  recommended  that  a 
minimum  of  ten  business  days  would  be 
appropriate.  Commenters  noted  that  a 
turnaround  time  frame  of  ten  business 
days  is  the  same  as  that  for  large 
position  rules  in  place  for  the  equities 
securities  market  (i.e.,  13d  filings)  and 
is  the  same  as  that  for  the  SEC’s 
proposed  large  trader  reporting  rules. 

Cme  of  the  commenters,  while  not 
recommending  a  specific  time  frame, 
suggested  that  even  a  ten  business  day 
tumarovmd  would  be  insufficient.  'This 
letter  proposed  several  alternatives  to 
balance  the  need  to  collect  information 
quickly  and  the  burdens  on  the 
reporting  entity.  The  commenter 
suggested  that  an  initial  or  “first  cut’’ 
report  of  summary  positions  be 
prepared  which  would  contain  less 
precise  information.  Possible 
alternatives  would  be  to  subsequently 
provide  a  breakdown  of  the  various 
components  upon  request;  or,  accept  an 
initial  report  with  only  trading,  reverse 
repo,  and  securities  borrowed  positions, 
with  additional  information  to  follow  in 
a.  longer  time  frame;  or,  permit  U.S.- 
based  entities  to  report  first,  with 
information  regarding  foreign  holdings 
to  follow  upon  request;  or,  permit  filffig 
of  partial  reports  to  address  situations 
where  an  aggregating  entity  does  not 
have  its  reportable  position  ready  in 
time. 


Another  conunenter,  while 
recommending  a  time  frame  of  not  less 
than  ten  business  days  if  the  reportable 
position  includes  all  securities  received 
in  pledge  and  iin  other  collateralized 
transactions,  also  advocated  the 
iiftplementation  of  a  phased  reporting 
system  where  participants  would 
provide  certain  information  in  less  than 
ten  business  days,  with  the  balance  of 
the  required  information  to  be  provided 
by  the  tenffi  business  day.  This 
commenter  went  on  to  state  that  many 
participants  would  be  able  to  report 
their  net  trading  positions  for  all 
aggregating  entities  within  five  to  seven 
business  days.  One  commenter 
requested  that  the  final  nde  specifically 
provide  that  the  reporting  entities  could 
amend  a  filing  if  the  originai  reported 
information  was  inaccurate. 

D.  Reportable  Position  Components 

Eleven  of  the  thirteen  comment  letters 
addressed  the  subject  of  the 
composition  of  a  reportable  position. 
Certain  commenters  generally  supported 
including  in  the  total  reportable 
position  the  selected  components  as 
proposed,  such  as  net  forward  and  net 
rails  positions.  However,  the  majority  of 
commenters  objected  to  how  certain 
aspects  of  the  net  trading  and  gross 
financing  positions  were  to  be  included 
or  whether  they  should  even  be 
included  in  the  total  reportable  position. 
For  example,  two  commenters 
specifically  objected  to  a  sepafate 
reporting  of  the  net  trading  position 
components  since,  as  stat^  by  one  of 
these  commenters,  separate  reporting 
serves  no  useful  purpose  because  all 
these  positions  represent  controL  Both 
commenters  stated  that  the  positions 
should  be  reported  as  of  trade  date,  not 
settlement  date.  These  same 
commenters  stated  that  those  secxirities 
received  under  overnight  repos  should 
be  excluded  from  the  reporting  and 
recordkeeping  obli^tions  since 
investment  advisers  do  not  exercise 
effective  control  ovm*  them,  they  are  not 
rehypothecated,  and  a  significant 
portion  of  these  transactions  are  tri- 
party  repos  where  the  counterparties 
tymcally  have  the  right  of  substitution. 

^e  inclusion  of  securities  received  in 
pledge  as  collateral  for  margin  loans, 
swap  transactions,  and  other 
collateralized  credit  extended  in  the 
gross  financing  position  generated  the 
most  comments  frtnn  those  that 
addressed  the  reportable  position’s 
components.  Nine  comment  letters 
responded  similarly  that  these  pledged 
securities  should  be  excluded  from 
being  reported  in  the  gross  financing 
position.  The  commenters  stressed  ffiere 
are  minimal  policy  benefits  to  be 
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derived  by  including  them  and  that  this 
information  would  be  of  marginal 
utility.  The  inclusion  of  these  securities 
is  based  on  the  premise  that  the  pledgee 
maintains  control.  However,  the 
commenters  stated  that  firms  do  not 
control  those  securities  received  in 
pledge  since  the  pledgor  often  has  the 
right  to  substitute  them  in  accordance 
with  the  market  practice  of  pledging 
general  collateral  rather  than  specific 
securities  identified  by  particular 
CUSIPs  (i.e.,  a  imique  identifying 
number  assigned  to  each  separate 
security  issue  and  separate  STRIPS 
component).  The  letters  also  stressed 
that  most  firms  or  market  participants 
do  not  have  a  systematic  method  for 
aggregating  these  positions  firm-wide 
and  do  not  f>ossess  the  operational 
capacity  or  systems  to  track  those 
securities  pledged  by  CUSIP.  It  was 
argued  that  it  would  be  prohibitively 
expensive  to  design  and  implement 
systems  and  proc^ures  to  track  these 
pledged  securities  by  CUSIP.  Two 
letters,  in  particular,  stressed  that  if 
these  securities  received  in  pledge  and 
securities  in  other  collateralized 
transactions  were  to  be  included  in  the 
final  rules  then  market  participants 
should  continue  to  be  provided  the 
option  to  exclude  the  securities 
collateral  over  which  the  pledgor  retains 
the  right  to  substitute  or  which  is 
subject  to  third  party  custodial 
relationships.  Further,  the  amoimt  of 
such  exclusions  should  not  be  required 
to  be  reported  separately  in  a 
memorandum  entry  in  the  report.  One 
letter  stated  that  the  rules  should  allow 
for  the  netting  of  repos  and  reverse  . 
repos  when  the  counterparty  is  a 
primary  government  securities  dealer. 

Two  comihenters  requested  further 
clarification  on  difierent  position 
components.  One  of  the  letters  stated 
that  while  fails  should  be  included  in  a 
reportable  position,  the  rules  should 
clarify  that  fails  are  not  included  in  the 
calculation  for  the  cash/immediate  net 
settled  position.  The  second  letter 
requested  clarification  on  the  treatment 
of  forward  start  repos  and  reverse  repos, 
believing  that  they  should  be  included 
in  the  gross  financing  i>osition.  This 
commenter  also  requested  clarification 
that  fails  to  receive  or  fails  to  deliver 
would  not  be  included  in  the  cash/ 
immediate  net  settled  position  since  this 
would  avoid  double  counting  in  the 
reports.  This  letter  suggested  that  fails 
be  treated  similm'ly  to  forwards  and  that 
fails  should  be  able  to  be  netted  with 
other  components  as  either  a  positive  or 
negative  number.  This  commenter 
suggested  amending  the  proposed  rules 
to  permit  net  fails  to  be  less  than  zero. 


E.  Report  and  Recordkeeping 
Certifications 

Six  letters  specifically  commented  on 
the  proposed  report  and  recordkeeping 
certifications  and  essentially  objected 
to,  or  would  find  problematic,  the 
requirement  that  only  certain  senior 
executives  would  be  permitted  to  sign 
the  report  and  certify  the  adequacy  of 
the  reporting  entity’s  recordkeeping 
system.  It  was  recommended  that  the 
rules  be  broadened  to  provide  that 
others,  such  as  the  chief  legal  or 
compliance  officers,  or  individuals 
authorized  by  the  designated  filing 
entity,  be  able  to  sign  the  reports  and 
recordkeeping  certifications.  This 
approach  would  be  consistent  with  the 
requirement  under  Section  13  of  the 
Securities  Exchange  Act  of  1934. 

Three  letters,  in  particular,  expressed 
concern  about  the  obligations  and 
responsibilities  with  respect  to  the 
certifications  that  must  be  given  by  the 
designated  filing  entity  on  behalf  of  the 
reporting  entity  and  its  aggregating 
entities.  It  was  recommended  that  the 
certifications  in  the  final  rules 
specifically  permit  the  designated  filing 
entity  to  rely  on  certifications  or  other 
reasonable  bases  of  evidence  of  the 
accuracy  of  the  information  as  provided 
by  the  aggregating  entities. 

F.  Recordkeeping 

Five  letters  directly  addressed  the 
proposed  recordkeeping  requiremrats. 
Two  of  these  letters  objected  to  applying 
the  rules  to  those  entities  that  had  a 
large  position  at  any  time  dining  the 
two-year  period  ending  ninety  days  after 
publication  of  the  final  rules  since  the 
reviews  of  records  to  determine  whether 
a  large  position  was  held  would  be  an 
extensive,  time  consuming,  and  very 
costly  process  and  would  amount  to  a 
retroactive  application  of  a  new 
requirement.  It  was  recommended  that 
if  this  requirement  were  retained, 
entities  bie  given  the  option  of  certifying 
or  notifying  the  FRBNY  that  the  holding 
of  a  large  position  is  based  on  the 
entity’s  general  knowledge  of  past 
investment  and  trading  activities, 
without  actually  reviewing  their  records 
to  document  this  fact.  Another  two 
letters  specifically  commented  on  the 
imposition  of  a  significant 
recordkeeping  burden  on  imregulated 
aggregating  entities.  Both  letters  stressed 
the  view  that  this  additional  compliance 
burden,  with  these  unregulated  firms 
having  to  design  and  implement 
recordkeeping  systems,  may  cause 
certain  entities  to  either  re-evaluate  or 
curtail  their  participation  in  the 
Treasury  market.  One  letter  suggested 


that  these  unregulated  entities  be 
excluded  from  these  requirements. 

G.  Announcement  of  a  Request  for 
Reports 

Five  letters  addressed  the  issue  that 
the  Treasury  would  annually  test  the 
reporting  of  large  positions  % 
requesting  reports.  Four  letters 
recommended  that  when  this  request  for 
large  position  information  is  made,  the 
Treasury  should  notify  market 
participants  that  it  is  a  test.  This  is 
because  some  participants  will  a^iune 
that  all  such  requests  are  real  and  their 
reactions  may  create  price  anomalies 
where  none  existed.  One  letter,  in 
particular,  stressed  that  advising  market 
participants  that  the  request  is  a  test 
would  not  cause  firms  to  be  less  diligent 
in  complying  with  the  rules  and  that 
firms  would  in  every  case  have  a  legal 
obligation  to  submit  the  required 
information  in  a  timely  and  accurate 
manner. 

One  letter  recommended  that  the  start 
of  the  response  period,  in  which  the 
reports  would  be  required  to  be 
submitted,  should  be  triggered  by 
publication  of  the  announcement  in  the 
Federal  Register,  which  would  provide 
more  certainty  than  a  press  release,  that 
the  notice  was  received.  Another  letter, 
firom  a  trade  association,  suggested  that 
while  they  support  the  issuance  of  a 
press  release  and  publication  in  the 
Federal  Register,  they  would  also  like  to 
be  immediately  notified  when  the 
release  is  provided  to  third  party  wire 
services  so  that  they  can  redistribute  the 
notice  to  their  members. 

H.  General  Commentary 

Nine  of  the  thirteen  comment  letters 
expressed  general  support  for  the 
proposed  rules  and  the  desired  efiect  to 
prevent  and  detect  market 
manipulation.  Specifically,  the  letters 
supported  the  approach  t^en  in 
providing  for  a  $2  bilUon  reporting 
threshold,  an  on-demand  reporting 
system  where  reports  are  required  to  be 
submitted  in  response  to  infrequent 
requests,  and  relying  on  records  that  are 
already  required  to  ^  maintained. 

Three  of  the  nine  letters  stated  that 
certain  features  of  the  proposed  rules 
would  be  overly  burdensome  and  pose 
compliance  problems. 

One  commenter  agreed  that  the 
proposed  rules  strike  the  appropriate 
balance  between  achieving  the  purpo.ses 
of  the  statute  and  minimizing  the  costs 
to  the  affected  entities.  Another 
commenter,  while  generally  supportive, 
strongly  objected  to  the  Treasury 
reserving  the  right  to  collect  information 
on  securities  issues  that  are  older  than 
those  specified,  since  accommodating 
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historical  information  requests  would 
impose  significant  cost  burdens  and 
business  disruptions.  A  third 
commenter  suggested  that  the  FRBNY 
adopt  an  appendix  to  the  final  rules  that 
would  identify  acceptable  submission 
methods.  A  fourth  commenter  reiterated 
the  view  it  expressed  in  response  to  the 
ANPR  that  the  particular  features  of  the 
Treasury  bill  market  make  it  difficult  to 
accumulate  a  concentration  in  these 
issues.  A  fifth  commenter  stated  that  the 
final  rules  should  explicitly  include  a 
provisidh  providing  that  any 
information  tequir^  to  be  kept  or 
reported  will  be  exempt  from  FOIA  and 
provided  confidential  treatment  given 
its  concern  that  the  Treasury,  in 
following  up  on  a  report,  would  seek  the 
names  of  its  advisory  clients.  This  same 
corrunenter  also  stated  that  it  does  not 
believe  that  the  GSAA  provides  the 
Treasury  with  the  authority  to  request 
information  on  seciuities  issues  older 
than  those  defined  as  recently-issued 
and,  therefore,  this  provision  should  be 
eliminated. 

Three  commenters  opposed  the 
application  of  the  large  position  rules  to 
foreign  firms.  One  letter  expressed  the 
commenter’s  belief  that  there  are 
complications  for  those  firms  operating 
in  foreign  markets  and  that  the  proposed 
rules  raise  concerns  about  the  potential 
effect  on  the  liquidity  of  the  govenunent 
securities  market.  This  corrunenter 
stated  that  the  recordkeeping 
requirerrrents  and  open-end^  obligation 
to  file  large  position  reports  could  make 
Treasury  securities  less  attractive  to 
foreign  participants,  many  of  whom 
structure  their  business  so  as  not  to 
bring  themselves  under  direct  U.S. 
regulation.  This  letter  further  urged  that 
the  issuance  of  the  final  rules  be 
delayed  until  the  Treasury  is  absolutely 
certain  that  these  rules  meet  the  stated 
goal.  Another  commenter,  in  addition  to 
expressing  concerns  with  compliance 
costs  (particularly  for  major  European 
financial  conglomerates),  raised  the 
issue  of  the  extension  of  extra-territorial 
regulation  by  U.S.  authorities.  It  was 
this  commenter’s  belief  that  the  extra¬ 
territorial’ application  of  the  rules  would 
be  unwarranted  in  principle  and 
unworkable  in  practice  and  would 
“aggravate  problems  over  the  trade  in 
services.’’  'The  corrunenter  suggested 
that  an  alternative  approach  would  be  to 
rely  more  on  memoranda  of 
understanding  (MOUs)  with  European 
supervisors  and  less  on  regulations. 

Tl^  letter  further  questioned  the 
enforcement  capacity  with  which  U.S. 
authorities  would  have  to  enforce  the 
regulations  outside  national 
jurisdiction,  in  the  context  of  large 


foreign  conglomerates.  To  this  extent, 
the  commenter  recorrunended  a 
narrower  definition  of  the  reporting 
population. 

A  third  commenter  stated  that  the 
extra-territorial  scope  of  the  large 
position  rules  should  be  modified, 
particularly  with  respect  to  firms 
domiciled  in  countries  where  foreign  • 
regulators  have  MOUs  with  U.S. 
authorities.  This  corrunenter  stated  that 
the  Treasury  should  explore  the 
possibility  of  obtaining  large  position 
information  from  the  foreign  regulatory 
authorities  rather  than  directly  finm  the 
firms.  It  was  represented  that  this 
process  would  “build  on  *  *  *  the 
increasing  and  important  trend  of 
enhancing  cooperation  between 
regulators  in  the  securities  markets 
*  *  *.’’ This  corrunenter  further  stated 
that  large  position  reporting  may  not  be 
needed  at  all  for  firms  based  in  foreign 
jurisdictions  which  have  rules  in  place 
to  prohibit  market  manipulation. 

m.  Sectkm-by-Section  Analjrsis  of 
Changes  in  Response  to  Comments 

A.  Section  420.1 — Applicability 

In  preparing  the  applicability  section 
of  the  final  rules,  one  change  was  made 
from  the  proposed  rules.  The  change 
provides  a  total  exemption  from  the 
large  position  rules  to  foreign  central 
bai^,  foreign  governments  and 
international  monetary  authorities  (e.g.. 
World  Bank)  (collectively,  foreign 
official  organizations).  The  proposed 
rules  had  provided  these  entities  a 
partial  exemption  from  the  rules  limited 
to  the  portion  of  their  positions 
maintained  at  the  FRBNY.  In  response 
to  the  ANPR,  the  Treasury  had  received 
comments  (from  the  FRBNY  and  the 
Investment  Company  Institute)  on  the 
regulatory  treatment  of  these 
organizations  and  public  comment  was 
specifically  requested  on  the  approach 
t^en  in  the  proposed  rules.  No  further 
comments  were  received. 

The  Department  has  determined  to 
grant  the  foreign  official  organizations  a 
total  exemption  after  careful 
consideration  of  the  costs  and  benefits 
resulting  from  subjecting  them  to  large 
position  rules.  The  Treasury  believes 
that  attempting  to  regulate  these  entities 
would  create  significant  potential  legal 
and  practical  problems.  Additionally, 
for  the  infrequent  occasion  when  foreign 
official  organizations  may  control  a 
large  position  in  a  Treasxuy  security, 
this  information  is  likely  to  be  available 
from  other  sources.  Accordingly,  the 
Treasury  perceives  very  little  benefit  to 
be  obtained  from  regulating  the  foreign 
official  organizations  in  relation  to  the 
costs  that  would  be  incurred.  It  is  for 


this  reason  that  they  are  being  granted 
a  full  exemption. 

The  exemption  provided  to  foreign 
official  organizations  does  have  one 
limitation.  To  the  extent  that  such  an 
organization  has  an  ownersliip  interest 
in  an  mitity  that  engages  primarily  in 
commerci^  transactions  (e.g.,  a 
nationalized  commercial  be^),  the 
exemption  does  not  extend  to  that 
entity.  This  limitation  is  designed  to 
provide  equivalent  treatment  to  all 
coirunercial  market  participants 
regi^less  of  their  ownership  structure. 

Three  commenters  objects  to  the 
applicability  of  the  rules  to  foreign  firms 
(i.e.,  foreign  private  financial 
enterprises).  Two  argued  that  the  extra¬ 
territorial  application  of  the  rules  by 
U.S.  regulators  would  be  either 
imwarranted  in  principle  and 
unworkable  in  practice  or  unnecessary 
for  many  foreign  firms  since  they  are 
already  subject  to  the  rules  of  their 
domestic  supervisor  prohibiting  market 
manipulation.  Tlie  coirunenters 
recommended  that,  in  lieu  of  an  extra¬ 
territorial  application  of  the  rules. 
Treasury:  (1)  Rely  more  on  MOUs  with 
foreign  regulators  to  obtain  needed 
-information,  and  (2)  define  a  narrower 
reporting  population  for  the  rules  (e.g., 
oiily  business  units  that  are  primary 
bidders  for,  and  proprietary  traders  in. 
Treasury  securities). 

Treasury  has  considered  the  problems 
related  to  the  ability  of  U.S.  regulators 
to  obtain  large  position  information 
from  foreign  investors.  As  a  result. 
Treasury  expects  that  U.S.  regulators 
will  continue  to  cooperate  with  foreign 
securities  regulators  through  MOUs  and 
other  means  when  and  if  such  actions 
become  necessary.  It  is  impractical  to 
exempt  foreign  investors  ^m  the  large 
position  rules  since  the  potential  exists 
for  these  entities  to  amass  large 

K'  ions  in  Treasury  securities,  and 
er,  the  granting  of  such  an 
exemption  could  cause  U.S.-based 
entities  to  move  their  securities 
holdings  overseas  to  foreign  firms. 
Accordin^y,  the  Treasury  has  decided 
to  retain  me  requirement  that  foreign 
private  financial  enterprises  be  subject 
to  the  large  position  rules. 

The  commenters  also  asserted  that 
compliance  costs  for  foreign  firms — 
especially  European  financial 
conglomerates — ^would  be  considerable. 
The  Treasury  believes  that  the  changes 
made  to  the  proposed  rules,  as 
explained  in  the  remainder  of  this 
section  of  the  preamble,  together  with 
the  fact  that  the  on-demand  reporting 
system  does  not  require  aggregation  of 
positions  on  a  daily  basis,  will  focilitate 
the  ability  of  affected  firms,  including 
foreign  firms,  to  comply  with  the  rules 
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without  incurring  substantial 
compliance  costs. 

B.  Section  420.2 — Definitions 

Comments  were  received  on 
paragraph  420.1(d)  of  the  proposed 
rules,  which  reserves  the  Treasury’s 
right  to  collect  information  on  certain 
Treasury  securities  which  do  not  meet 
the  rewlatory  definition  of  "recently- 
issued”  but  reporting  on  them  would  be 
consistent  with  the  purposes  of  the 
GSAA.  The  commenters  believed  that 
such  a  reservation  of  rights  was  beyond 
the  scope  of  the  Treasury’s  authority. 

The  purpose  of  the  provision  was  to 
provide  notice  to  market  participants 
that,  while  the  definition  of  "recently- 
issued”  narrowed  the  routine  coverage 
of  the  large  position  rules  to  a  small 
universe  of  securities,  the  authority 
provided  to  the  Treasury  by  the  GSAA 
is  broad  enough  to  be  applied  to  a  larger 
group  of  securities  and  that,  in  certain 
rare  circumstances,  the  Treasury  may 
choose  to  invoke  this  broader  authority. 
Treasury  continues  to  hold  this  view. 

After  consideration  of  these 
comments,  and  to  make  clear  that 
“recently-issued”  is  not  limited  by 
statute  to  the  two  or  three  most  recent 
issues  of  a  security,  the  Department  has 
removed  paragraph  420.1(d)  but  revised 
the  definition  of  “recently-issued”  in 
paragraph  420.2(g)  of  the  final  rules. 

The  revision  adds  a  new  subparagraph 
(5)  to  the  definition  of  “recently-issued” 
to  include  Treasury  security  issues  older 
than  those  specified  in  subparagraphs 
420.2(g)(1)  and  (2)  where  the  large 
position  information  is  necessary  and 
appropriate  for  monitoring  the  impact  of 
concentrations  of  positions  in  Treasury 
securities.  As  discussed  in  the  preamble 
to  the  proposed  rule,*^  the  Treasury 
believes  that  this  authority  to  request 
large  position  information  on  older 
security  issues  would  only  be  used  in 
exceptional  circumstances.  One 
example  is  the  April  and  May  1991  two- 
year  Treasury  note  squeeze  situations  in 
which  these  securities  remained  of 
concern  to  the  Treasury  beyond  the  time 
that  would  otherwise  have  been  covered 
by  the  definition  of  “recently-issued”  in 
subparagraphs  420.2(g)  (1)  and  (2).  It  is 
not  the  Department’s  intention  to  gather 
information  on  securities  that  have  been 
outstanding  for  an  extended  period  of 
time. 

The  definiticm  of  gross  financing 
position,  paragraph  420.2(c),  was  the 
subject  of  a  number  of  comments 
principally  on  two  different  aspects  of 
the  proposed  definition;  the  inclusion  of 
securities  collateral  and  the  scope  of  the 
optional  exclusion.  As  previously 
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described  in  Section  Il.D.,  many 
commenters  were  particularly 
concerned  about  the  broad  scope  of  the 
definition  of  the  gross  financing 
position.  As  proposed,  the  gross 
financing  position  included  amounts  of 
a  security  received  from  any  financing 
transaction,  including  collateral  for 
commercial  loans  or  financial 
derivatives.  Commenters  represented 
that  compliance  with  the  extensive 
reach  of  this  position  component  would 
be  unduly  burdensome  and  for  a  large, 
diversifi^  reporting  entity  could  not  be 
calculated  within  the  provided 
reporting  time  fiame.  Some  of  the 
commenters  stated  that  in  order  to 
calculate  the  gross  financing  position 
they  would  have  to  develop  automated 
systems  at  substantial  cost.  The 
commenters  did  not  object  to  the 
treatment  of  security  financing 
transactions  such  as  reverse  repurchase 
agreements  and  bonds  borrow^. 

After  reviewing  the  comments,  the 
Department  has  determined  to  limit  the 
scop>e  of  the  gross  financing  position. 
Specifically,  all  commercial  lending 
transactions  that  include  Treasury 
securities  as  collateral  will  be  excluded 
from  the  gross  financing  position.  These 
transactions  include  financings  such  as 
lines  of  credit,  general  purpose  business 
loans  and  other  securitized  loans 
unrelated  to  activities  in  the  financial 
markets.  This  change  should  greatly 
simplify  the  computation  of  &e  gross 
financing  position  for  entities  such  as 
large  commercial  banks  that  extend 
secured  commercial  credit  from  a  large 
number  of  locations  and  do  not 
maintain  a  centralized  register  of  the 
specific  collateral  for  these  transactions. 

In  preparing  the  final  rules,  the 
Treasury  carefully  considered  the 
commenters’  further  objections  to  the 
inclusion  of  securities  received  as 
collateral  for  financial  derivatives  such 
as  swap  agreements.  The  commenters 
represent^  that  since  these  activities 
are  generally  conducted  in  unregulated 
affiliates  of  regulated  entities,  there  are 
few  standardized  systems  for  tracking 
the  sp>ecific  collateral  obtained  and  that 
creating  an  obligation  to  determine 
whether  a  specific  security  is  held  as 
collateral  in  a  very  short  time  frame, 
even  on  an  on-demand  basis,  would 
require  the  development  of  extremely 
expensive  automated  systems.  The 
Department  weighed  these  arguments 
against  the  potential  importance  of  this 
information  in  ascertaining  control  of  a 
particular  security  and  decided  that  the 
benefits  of  including  them  were  greater 
than  the  burdens  to  market  participants. 
Factors  affecting  this  decision  were  the 
growing  popularity  of  collateral 
structures  for  financial  derivatives,  the 


practical  similarities  between  these 
structures  and  reverse  repos  and  bonds 
borrowed  transactions,  as  well  as  the 
fact  that  large  market  participants  that 
would  be  affected  by  ^e  lar^  position 
rules  already  have  non-integrated 
systems  for  tracking  this  collateral  to 
conduct  daily  mark-to-market 
calculations  and  to  determine  the 
sufficiency  of  the  collateral. 

Additionally,  as  is  di^ssed  later  in  the 
preamble,  the  Department  has  also 
determined  to  extend  the  reporting  time 
frame.  Accordii^y,  a  Treasury  security 
that  has  been  received  as  collateral  for 
a  financial  derivative  transaction  or 
other  securities  transaction  (e.g.,  margin 
loan)  must  be  included  in  the  gross 
financing  position. 

In  response  to  the  proposed  rules, 
commenters  also  noted  mat  the  optional 
exclusion  provided  in  the  definition  of 
gross  financing  position  for  transactions 
in  which  securities  were  transferred 
without  effective  control  was  restricted 
to  only  some  financing  transactions.  The 
Department  is  sympathetic  to  this 
concern  and  is  revising  the  definition  in 
paragraph  420.2(c)  in  &e  final  rules  to 
permit  the  optional  exclusion  to  be 
available  on  the  same  terms  for  any 
collateral  transaction  in  which 
securities  are  received.  The 
circumstances  in  which  control  is 
deemed  to  not  exist — the  right  to 
substitute  securities,  a  third  party 
custodial  relationship  or  hold-in¬ 
custody  agreements — ^remain  unchanged 
from  the  proposal.  Extension  of  the 
exclusion  to  all  components  of  the  gross 
financing  position  should  further 
mitigate  the  impact  of  including 
financial  derivatives  collateral  in  the 
definition  since  many  of  these 
agreements  provide  for  the  right  to 
substitute  securities. 

As  a  clarifying  point  in  response  to 
one  commenter,  the  Department  notes 
that  forward  start  reverse  repo 
transactions  are  to  be  included  in  the 
gross  financing  position  just  as  forward 
settling  trades  are  in  the  net  trading 
position. 

While  the  Department  is  not  revising 
the  definition  in  paragraph  42Q.2(d)  of 
large  position  threshold,  it  emphasizes 
that  the  $2  billion  level  is  only  an 
absolute  minimum  reporting  level.  The 
Treasiuy  wishes  to  reiterate  that,  while 
the  $2  billion  threshold  triggers  the 
recqrdkeeping  requirements  pursuant  to 
section  420.4,  no  reporting  burden  is 
created  imtil  the  Treasury  issues  a 
notice  for  informatiop  on  a  specific 
security.  The  Treasury  envisions  that 
the  level  specified  in  emy  actual  request 
for  large  position  information  would 
most  likely  be  significantly  in  excess  of 
$2  billion  and  would,  therefore,  affect 
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only  a  small  number  of  entities. 
Accordingly,  no  change  is  being  made  to 
the  definition. 

Comments  were  specifically  requested 
on  the  treatment  of  fails  in  the 
composition  of  a  reportable  position. 

The  only  negative  comments  received 
on  this  component  suggested  that  the 
net  fails  position  be  permitted  to  be  a 
negative  number.  The  Department  has 
decided  to  retain  the  cvirrent  restriction 
that  the  net  fails  po.sition  should  be 
reported  as  zero  if  it  is  negative.  Fails  to 
dehver  that  exceed  fails  to  receive 
should  not  be  used  to  reduce  the  size  of 
a  reportable  position  because  their  size 
is,  to  a  great  extent,  controllable  by  the 
reporting  entity.  The  Department  also 
wishes  to  clarify  that  fails  are  not  to  be 
included  in  the  net  trading  position  and, 
therefme,  are  not  double  coimted  in 
computing  a  reportable  position. 

In  paragraph  420.2(f).  the  definition  of 
net  trading  position,  the  Department 
requested  comment  on  the  proposed 
treatment  of  forward  settling  positions. 
The  comments  that  were  received  on 
this  issue  were  supportive  of  the 
proposed  treatment.  Accordingly,  no 
change  has  been  made  to  the  treatment 
of  forward  settling  positions  in  the  net 
trading  position.  As  a  reminder,  all  the 
components  of  a  reportable  position  are 
to  be  computed  on  a  trade  date  basis. 

One  commenter  requested  that  the 
criteria  for  designation  of  a  separate 
reporting  entity  within  the  definition  of 
a  reporting  entity,  paragraph  420.2(i) 
and  Appendix  A,  modified  to  parallel 
more  dosely  the  criteria  for  designation 
as  a  separate  bidder  in  the  uniform 
offering  circular.  Spedfically,  the 
commenter  asked  that  organizational 
components  within  an  entity  be 
permitted  to  estabhsh  themselves  as 
separate  reporting  entities  as  they  are 
permitted  to  be  separate  bidders  in  the 
uniform  offering  circular.  To  ensure 
consistency  between  the  imiform 
offering  circular  and  the  large  position 
rules,  the  Department  has  made  a 
darifying  chwge  to  the  term  aggregating 
entity  as  defin^  in  paragraph  420.2(a) 
and  as  used  in  Appendix  A  of  the  large 
position  rules.  These  revisions  clarify 
that  an  organizational  component  (e.g., 
a  bank  trust  dep>artment)  falls  within  the 
definition  of  aggregating  entity  and  may 
be  recognized  as  a  separate  reporting 
entity.  Appendix  A  has  been  further 
revis^  to  clarify  that  any  entity, 
induding  an  organizational  component 
thereof,  ^at  has  already  received 
recognition  from  the  Treasury  as  a 
separate  bidder  in  Treasury  auctions 
pursuant  to  the  uniform  offering  circular 
is  also  recognized  as  a  separate 
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reporting  entity  without  requesting  such 
status.  However,  the  separate  reporting 
entity  must  continue  to  abide  by  the 
conditions  set  out  in  the  uniform 
offering  circular  that  are  required  for 
recognition  as  a  single  bidder,  which 
parallel  the  conditions  set  out  in 
Appendix  A  of  the  large  position  rules 
for  recognition  as  a  separate  reporting 
entity. 

C.  Section  420.3 — Reporting 

1.  On-Demand  Reporting  System 

The  on-demand  reporting  system 
approach  that  the  Treasury  proposed  for 
filing  large  position  reports  received 
overwhelming  support  from  the  v 
commenters.  In  an  on-deqiand  reporting 
system,  large  position  reports  are 
required  to  be  prepared  and  filed  only 
in  response  to  a  notice  from  the 
Treasury  requesting  large  position 
information  on  a  spedfic  issue  of  a 
Treasury  security  by  those  reporting 
entities  whose  positions  exceeded  the 
large  position  reporting  threshold 
spedfied  in  the  notice. 

Nine  of  the  twelve  organizations  that 
submitted  consent  letters  addressed 
the  on-demand  reporting  requirement 
and  all  of  them  support^  the  proposed 
reporting  method  in  which  large 
position  reports  would  be  submitted 
only  in  response  to  a  spedfic, 
infrequent  request  by  me  Treasury.  The 
commenters  agreed  with  the  Treasury’s 
assessment  that  an  on-demand  reporting 
system  would  be  significantly  less 
costly  and  burdensome  than  a  regular 
reporting  system.  An  on-demand  system 
would  target  the  reporting  to  a  specific 
issue  of  a  Treasury  security  in  response 
to  price  distortions  or  market  anomalies, 
while  still  achieving  the  legislative  and 
poUcy  goals  of  stren^ening  the  abiUty 
of  the  regulatory  agendas  to  deter 
possible  manipulation  of  the  Treasury 
securities  market.  Thus,  the  on-demand 
approach  is  essential  to  the  Treasury’s 
overall  commitment  to  design  rules  that 
strike  an  appropriate  balance  between 
achieving  the  purposes  and  objectives  of 
the  statute  and  minimizing  costs  and 
burdens  to  those  entities  affeded  by  the 
regulations.  Accordingly,  the  on- 
demand  reporting  requirement  in 
paragraph  420.3(a)  is  being  adopted 
without  change  fiom  the  proposed  rules. 

2.  Notice  Requesting  Large  Position 
Reports 

Another  of  the  provisions  of 
paragraph  420.3(a)  identifies  the 
information  that  will  be  provided  in  the 
notice  that  will  be  issued  by  the 
Treasmy  (i.e.,  press  release  and 
subsequent  Federal  Register  notice) 
requesting  the  preparetion  and 


submission  of  large  position  reports. 
Paragraph  420.3(a)  is  being  mo^fied  to 
indicate  that  the  notice  will  also 
contain,  where  applicable,  identification 
of  the  STRIPS  principal  component  that 
is  related  to  the  specific  Treasury 
security  issue  for  which  large  position 
information  is  being  requested.  This 
information  is  being  added  because  the 
STRIPS  principal  component,  which 
must  be  reported  as  part  of  the  net 
trading  position,  has  a  different  security 
description  and  CUSIP  number  ^m  the 
related  Treasury  note  or  bond  that 
would  be  the  subject  of  the  Treasury’s 
revest  for  information. 

The  preamble  discussion  to  the 
proposed  rules  indicated  that  the 
Treasury  notice  requesting  large 
position  information  would  be  provided 
to  major  news  and  financial 
publications  and  electronic  financial 
wire  services  for  subsequent 
dissemination,  and  published  in  the 
Federal  Register. This  procedure  was 
proposed  because  we  believe  that  the 
press  release  requesting  large  position 
information  would  be  given  wide  and 
timely  distribution  wi  Aout  undue  delay 
in  the  same  maimer  as  Treasury  offering 
announcements  and  auction  results. 
However,  the  Public  Securities 
Association  (PSA)  has  expressed 
concern  about  relying  on  the  press  for 
notification  of  the  large  position 
information  request  and  that  some 
entities  may  not  have  access  to  the 
particular  wire  service  carrying  the 
notice.  For  these  reasons,  the  PSA  has 
requested  that  the  Treasury  provide  it 
with  a  facsimile  copy  of  the  notice  so 
that  the  PSA  can  immediately  notify  its 
members  of  the  reporting  obligation.  To 
facilitate  broad  and  timely 
dissemination  of  the  notice.  Treasury 
will  provide  the  PSA  with  a  copy  of  the 
press  release  at  the  time  it  is  issued.  The 
Treasury  will  similarly  make  a  copy  of 
the  notice  available  to  other  industry  or 
trade  associations  at  their  request. 

3.  Information  Required  in  Large 
Position  Reports 

— ^Net  Trading  Position 

Paragraph  420.3(c),  together  with 
Appendix  B,  details  the  specific 
information  that  must  be  provided  in 
the  large  position  information  reports. 

In  the  proposed  rules,  pciragraph 
420.3(c)(1)  identified  the  specific 
component  positions  of  the  total 
reportable  position  that  must  be 
reported  by  the  reporting  entity.  For  the 


■’  Since  the  Federal  Register  is  the  designated 
federal  publication  for  providing  official  notice, 
publishing  the  Treasury  notice  in  that  publication 
is  legally  sufficient  for  “constructive  notice”  of  the 
request. 
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net  trading  position,  which  is  one  of 
three  positions  that  constitute  the  total 
reportable  position,  the  proposed  rules 
required  each  of  the  following  five 
components  to  be  listed  in  the  large 
position  report:  (1)  Cash/inunediate  net 
settled  positions;  (2)  net  when-issued 
positions  for  to-be-issued  and  reopened 
issues;  (3)  net  forward  mttling  positions, 
including  next  day  settling  positions;  (4) 
net  positifins  in  futures  contracts  that 
require  delivery  of  the  specific  security; 
and  (5)  net  holdings  of  STRIPS  prind]^ 
components  of  the  security. 

commenters  obiected  to  the 
requirement  that  each  of  the  five 
components  of  the  net  trading  position 
be  reported  separately  since  me  only 
difference  among  these  items  is  their 
settlement  date.  One  of  these 
commenters  also  stated  that  the  separate 
reporting  of  the  net  holdings  of  STRIPS 
prindpm  cmnponents  of  a  security  does 
not  appear  to  be  necessary.  In  response 
to  the  comments  and  also  to  reduce  the 
amount  of  information  that  must  be 
included  in  the  large  position  report,  we 
are  revising  the  find  rules  to  eliminate 
the  separate  reporting  of  the  five 
components  that  comprise  the  net 
trading  position.  Reporting  only  the 
total  net  trading  position,  rather  than 
each  of  the  five  components,  is  also 
consistent  with  the  way  the  net  long 
position  is  reported  under  the 
Treasury’s  auction  rules.  Accordingly, 
paragraph  420.3(c)(1)  has  been  revis^ 
to  require  a  reporting  entity  to  report 
only  its  net  trading  position,  gross 
financing  position,  net  fails  position  and 
the  total  reportable  position,  which  is 
the  sum  of  the  three  positions.  However, 
Treasury  or  FRBNY  staff  may  require,  as 
a  follow-up  inquiry  pursuant  to 
paragraph  420.3(e),  a  reporting  entity  to 
provide  the  amount  of  each  component 
that  constitutes  the  net  trading  position. 
Reporting  entities  must  make  good  faith 
efforts  to  respond  to  such  inquiries  and 
provide  any  additional  information 
requested  in  a  timely  manner. 

— Gross  Financing  Position 
The  gross  financing  position  is  the 
second  of  three  positions  constituting 
the  total  repcrtame  position  that  must 
be  included  in  the  large  position  report 
pursuant  to  paragraph  420.3(c)(1)  of  the 
final  rules.  As  discussed  at  length  in 
Sections  ILD.  and  III.B.  of  this  preamble, 
the  gross  financing  position  was  the 
subject  of  extensive  comments  regarding 
the  inclusion  of  securities  collateral  in 
the  position,  the  Scope  of  the  volimtary 
exclusion  that  permitted  firms  to  reduce 
the  gross  financing  position  by  the 
amount  of  securities  received  over 
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which  they  did  not  have  effective 
contra'  and  the  requirement  to  report 
the  amount  of  the  voluntary  exclusion 
as  a  memorandum  entry.  Si^on  III.B. 
discusses  how  the  definition  of  gross 
financing  position  is  being  modified  to 
narrow  the  scope  of  transactions  that  are 
covered  and  how  the  voluntary 
exclusion  is  being  expanded  to  cover  all 
compmaents  in  tlm  gross  financing 
position.  No  changes  to  paragraph 
420.3(c)(1)  are  necessary  to  address 
these  issues. 

However,  the  Treasury  has  changed 
the  provision  in  paragraph  420.3(c)(2)  of 
the  proposed  rules  that  would  have 
required  the  amount  of  the  voluntary 
exclusion  to  be  reported.  Entities  that 
would  have  taken  advantage  of  the 
voluntary  exclusion  would  have  been 
required  to  report  the  amount  of  the 
exclusion  in  Mmnmandum  #2.  The 
Treasury  agrees  with  the  commenters 
who  stated  that  requiring  this 
memorandum  entry  would  impose 
additional  burdens,  thus  negating  the 
benefits  that  would  be  derived  firam 
exercising  the  voluntary  exclusion.  As  a 
result,  the  Treasury  is  revising 
paragraph  420.3(c)(2)  in  the  final  rules 
by  delating  the  requirement  to  report 
Memorandum  #2-^0^^  amount  excluded 
firam  the  gross  financing  position — ^in 
the  large  position  report. 

— ^Net  Fails  Position 

Regarding  the  net  fails  position, 
whidb  is  the  third  component  of  the 
total  reportable  position,  two 
commenters  requested  clarification  that 
fails  should  not  be  included  in  the  cash/ 
immediate  net  settled  position 
component  of  the  net  trading  position. 
The  Department  concurs  with  the  views 
expressed  by  the  conunenters  and 
reiterates  the  clarification  it  made  in  the 
preamble  to  the  proposed  rules  that 
positions  remaining  vmsettled  after  their 
*  scheduled  settlement  date  are  not  to  be 
included  in  the  computation  of  the.net 
trading  position.  As  discussed  earlier, 
the  final  rules  adopt  without  change  ^e 
treatment  of  the  net  fails  position  as 
proposed,  i.e.,  net  fails  must  be  reported 
either  as  a  positive  number  or  zero. 

— ^Trade  Date  Reporting 

Paragraph  420.3(c)(3)  has  been  revised 
with  technical  and  conforming  changes. 
Language  has  been  added  to  this 
provision  to  state  explicitly  that  all 
position  amounts  on  the  large  position 
report  should  be  reported  on  a  trade 
date  basis.  Since  two  commenters  stated 
that  positicms  should  be  reported  as  of 
trade  date  rather  than  settlement  date, 
we  believe  this  revision  to  the  final 
rules  will  eliminate  any  confusion  or 
misunderstanding  regarding  this  issue. 


A  conforming  change  is  also  beiim 
made  to  paragraph  420.3(c)(3)  to  refiect 
that  the  net  trading  position  ^ould  be 
reported  as  one  net  number  rather  than 
reporting  each  of  the  five  net  trading 
position  elements.  See  the  discussion 
above  in  the  section  entitled  Net 
Trading  Position. 

— Supplemental  Information 

As  described  in  the  proposed  rules, 
paragraph  420.3(e)  requires  that  a 
reporting  entity  prpvide,  in  response  to 
a  request  firam  the  FRBNY  or  the 
Treatsury,  information  in  support  of  its 
large  position  report.  Such  a  request 
co^d  include  the  detail  on  the  five 
components  of  a  net  trading  position. 
Examples  of  other  information  that  may 
be  requested  include  the  terms  of 
repuToiase  agreements  involving  the 
security,  such  as  rate  and  maturity,  as 
well  as  transaction  volume  for  the 
reported  security. 

4.  Report  Signatories  and  Certifications 

In  the  proposed  rules,  paragraph 
420.3(c)(5)  provided  a  listing  of  the 
administrative  information  that  must  be 
included  in  the  large  position  report,  the 
individuals  authorized  to  sign  the 
report,  and  the  required  certification 
language  attesting  to  the  accuracy  and 
completeness  of  &e  report  and  to 
compliance  by  the  reporting  entity  with 
the  large  position  rules  under  this  part. 

A  number  of  commenters  recommended 
that  the  list  of  those  individuals 
authorized  to  sign  the  large  position 
reports  be  expanded  to  include  other 
officials  and  further  that  authority  to 
sim  be  permitted  to  be  delegated  to 
other  individuals.  Addition^y,  many 
ccHiunenters  requested  that  the 
certification  language  be  changed  to 
permit  the  designated  filing  entity  to 
rely  on  certifications  or  other  reasonable 
bases  of  evidence  received  from  the 
aggregating  entities  regarding  the 
accuracy  and  completeness  of  the  large 
position  information  provided  by  the 
ageregating  entities. 

m  response  to  these  comments,  the 
Department  is  liberalizing  and 
providing  greater  flexibility  for  the 
signatory  and  certification  requirements. 
Paragraph  420.3(d)(5)  as  it  appeared  in 
the  proposed  rules  is  being  separated 
into  two  paragraphs.  New  paragraph 
420.3(c)(5)  lists  the  specific 
administrative  information  ffiat  must  be 
provided  in  the  large  position  report 
without  any  substantive  change  firam 
the  proposal. 

New  paragraph  420.3(c)(6)  lists  the 
individuals  auffiorized  to  sign  the  large 
position  reports  and  provides  the 
specific  certification  language  that  must 
be  included  in  each  report.  This 
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provision  is  being  revised  in  the  final 
rules  by  adding  the  chief  compliance 
officer  and  diief  legal  officer  to  the  list 
of  officials  authorized  to  sign  the  large 
positi(xi  reports.  In  broadening  the  list 
of  authorizing  officials,  the  Department 
believes  affected  firms  will  have  greater 
flexibility  to  determine  the  appropriate 
signatory  for  a  particular  report. 

New  paragraph  420.3(c)(6)  also 
contains  a  provision  requiring  two 
certification  statements.  The  first 
certification  statement  requires  the 
p«rs(m  signing  the  large  position  report 
to  cmtify  that  the  information  contained 
in  the  report  with  respect  to  the 
designated  filing  entity  is  accurate  and 
complete.  This  is  consistent  with  the 
certification  in  the  proposed  rules. 
However,  the  certification  language 
regarding  (i)  the  accuracy  and 
completeness  of  the  large  position 
information  related  to  the  other 
aggregating  entities  and  (ii)  compliance 
by  the  reporting  entity,  including  all 
aggregating  entities,  with  the  lar^ 
positicm  recordkeeping  and  reporting 
rules  has  been  modifi^  to  permit  such 
certifications  based  on  lesser  standards 
of  assurance.  The  final  rule  language 
mil  enable  the  signatories  to  mi^e  the 
required  certifications  based  on  a 
standard  of  reasonable  inqiiiry  and  best 
knowledge  and  belief.  Su^  an  approach 
permits  the  authorized  official  to  rely  on 
certifications,  schedules  or  other 
reasonable  bases  of  evidence  that  the 
aggregating  entities  provide  to  the 
designated  filing  entity  pertaining  to 
their  holdings  of  large  positions  and 
compliance  with  the  rules. 

Tms  certification  approach  adopted  in 
the  final  rules  is  similar  to  that  us^  by 
the  SEC  regardii^  reports  filed  under 
Secticms  13(d)  and  13(g)  of  the  . 
Securities  Ex^ange  Act  of  1934.*'^ 

5.  Reporting  Time  Frame 

Twelve  of  the  thirteen  ramment 
letters  objected  to  the  one  and  one-half 
business  day  reporting  time  fieme  in  the 
proposed  ndes  and  recommended 
longer  time  firames  ranging  from  three  to 
ten  brisiness  days.  In  addition,  two 
commenters  recommended  a  phased 
reporting  approach  with  staggered 
deadlines  ^  different  types  of 
positions. 

The  Department  is  extending  the  time 
frame  for  filing  the  large  position  reports 
frmn  one  and  one-half  to  three  and  one- 
half  business  days  as  prescribed  in  new 
paragraph  420.3(c)(7).  Accordingly, 
reports  must  be  received  by  12:00  noon 
E^em  time  at  the  FRBNY,  Maricet 
Reports  Division,  on  the  fourth  bx'siness 


'^17  CFR  240.13d-l;  240.13d-101;  240.13<1-102,' 
item  10;  15  U.3X1  78m(d),  78m(g). 


day  after  the  issuance  of  the  Treasury 
press  release  requesting  large  position 
information. 

The  Department  is  sympathetic  to  the 
concerns  expressed  by  the  commenters 
regarding  the  time  and  effort  that  will  be 
ne^ed  to  compile,  aggregate  and  file 
the  large  position  reports,  particularly 
where  reporting  entities  have  a  large 
nvunber  of  abrogating  entities, 
including  foreign  affiUates.  To  be 
weighed  against  these  concerns  is  the 
need  that  the  report  be  filed  relatively 
quickly  in  order  to  accomplish  its 
purpose.  However,  we  believe  that  the 
significant  changes  that  have  been  made 
in  the  final  rules — revising  the 
definition  of  gross  financing  position  to 
exclude  securities  received  as  collateral 
for  commercial  loans;  expanding  the 
voluntary  exclusion  for  the  gross 
financing  position  to  cover  securities 
received  on  any  component  of  the 
position;  eliminating  the  requirement  to 
report  as  a  memorandum  entry  the 
amoxmt  of  the  voluntary  exclusion; 
eliminating  the  need  to  report  separately 
each  of  the  five  components  of  the  net 
trading  position;  and  expanding  the 
flexibility  regarding  the  signatory  and 
certification  requirements — ^will  reduce 
the  burdens  assisted  with  meeting  the 
three  and  one-half  business  day 
reporting  requirement. 

The  Department  also  wants  to  clarify 
a  misunderstanding  on  the  part  of  some 
commenters  that  the  large  position  rules 
impose  an  on-going  aggregation 
requirement.  Neither  the  proposed  rules 
nor  these  final  rules  impose  a  daily 
aggregation  requirement  for  large 
position  information.  The  Department 
adopted  the  on-demand  method  of 
reporting  specifically  to  avoid  requiring 
entities  to  redesign  or  develop  systems 
that  would  summarize,  compile  and 
aggregate  large  position  information  on 
a  daily  basis.  Vfhile  all  aggregating 
entities  subject  to  the  rules  must  make 
records  of  their  transactions  on  a  daily 
basis,  only  the  designated  filing  entities 
are  required  to  have  a  process  to 
aggregate  the  large  position  information 
on  behalf  of  the  reporting  entity,  and 
then  only  in  response  to  a  specific 
request  ^m  the  Treasury  for  large 
position  reports.  The  Department  is  not 
persuaded  that  the  rules  require  firms  to 
develop  system  interfaces  or  integrated 
systems  to  compile  and  aggregate  the 
required  large  position  information. 

The  Department  did  not  adopt  the 
recommendation  for  a  phased  reporting 
system.  We  believe  siu^  a  system  would 
impose  uimecessary  administrative 
bu^ens  and  add  imneeded  complexity 
to  the  reporting  process. 


6.  Report  Media 

In  response  to  a  request  for 
clarification,  paragraph  420.3(d)  has 
boen  revised  to  indicate  that  fac^mile 
and  delivned  hard  copy  reports  are  the 
acceptable  media  for  the  la^  position 
reports.  Reporting  entities  sho^d 
contact  the  FRBI^  staff  to  worii;  out 
arrangements  if  they  wish  to  submit  the 
reports  in  a  different  type  of  media. 

7.  Testing  of  Large  Position  Reporting 
System 

The  Department  reiterates  its 
intention  to  test  the  accuracy  and 
reliability  of  the  large  position  reporting 
system  by  requesting  large  position 
reports  at  least  armually,  regardless  of 
market  conditions  for  a  particular 
security.  Many  commenters  expressed 
concerns  that,  by  the  Treasury  not 
disclosing  that  a  request  for  large 
position  information  is  a  test,  the  market 
will  assume  the  request  is  real  and  may 
react  negatively,  thus  creating  price 
anomalies  where  none  existed.  While 
the  Department  may  armoimce  a  test  as 
such,  we  intend  to  preserve  our  policy 
prert^ative  to  request  large  position 
information  without  stating  that  the 
request  is  a  test.  The  Department 
appreciates  and  imderstands  these 
concerns  but  believes  that  the  market 
should  be  able  to  discern,  based  on  the 
market  prices  for  the  secimty  issue 
selected  for  the  test,  that  the  request  for 
large  position  information  is  (mly  a  test. 

D.  Section  420.4 — Recordkeeping 

The  recordkeeping  rules  require  large 
position  holders  to  make  and  preserve 
records  related  to  large  positi(xi 
reporting  requirements.  The  final 
recordkeeping  rules  contain  minor 
modifications  to  the  proposed  rules, 
reflecting  the  Treasury’s  review  of 
issues  raised  in  the  comment  letters. 

'  The  proposed  recordkeeping  rules 
lequir^,  among  other  things,  that  each 
designated  filing  entity,  in  instances 
where  its  reporting  entity  controlled  a 
reportable  position  of  at  least  $2  billion 
in  any  Treasury  security  during  the 
prior  two-year  period  ending  90  days 
after  publication  of  the  final  rule, 
submit  a  letter  to  the  FRBNY 
“certifying”  that  the  designated  filing 
entity  had  or  would  have  by  the 
effective  date  a  recordkeeping  system 
capable  of  making,  verifying  the 
accuracy  of,  and  preserving  the  requisite 
records.  (A  technical  change  has  been 
made  in  these  final  rules  regarding  this 
letter.  Pursuant  to  section  420.4(a)(2)  of 
the  final  large  position  rules,  the  letter 
must  now  be  submitted  to  the 
Treasury’s  Bureau  of  the  Public  Debt, 
rather  tJvan  to  the  FRBNY.) 
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Four  commenters  objected  to  this 
requirement.  Three  commenters 
asserted  that  the  provision,  which 
effectively  requir^  certain  firms  to 
review  positions  dating  hack  two  years, 
was  unduly  timeH:onsuming  and  costly 
since  such  information  could  not  be . 
readily  collected  and  aggregated.  The 
third  commenter  objected  on  the 
grounds  that  certain  entities, 
particularly  banks,  are  not  required  to 
maintain  securities-related  records  that 
cover  all  Treasury  securities  held  as 
collateral  (e.g.,  collateraLreceived  to 
secure  extensions  of  credit)  and  are  not 
required  to  maintain  records  by  CUSIP. 
In  addition,  three  commenters  stated 
that  the  designated  filing  entity  should 
not  be  expected  to  certify  the  accuracy 
of  the  records  of  other  aggregating 
entities  within  the  reporting  entity. 

The  Treasvtry  believes  that  relatively 
few  entities  will  be  subject  to  the 
recordkeeping  rules  because  few  entities 
hold,  have  held,  or  expect  to  hold 
reportable  positions  emial  to  or  greater 
than  $2  billion.  Nevertheless,  in  order  to 
ease  the  burden  on,  and  costs  to,  the 
firms  that  will  be  subject  to  the  rules 
when  they  become  effective,  the  final 
recordkeeping  rules  eliminate  the 
requirement  &at  an  affected  designated 
filing  entity  make  a  certification  in  its 
letter  to  the  Bureau  of  the  Public  Debt. 
Instead,  paragraph  420.4(a)(2)  of  the 
final  rules  requires  the  designated  filing 
entity  to  “state”  in  its  letter  that  it  has 
in  place  or  will  have  in  place  a 
recordkeeping  system  to  meet  the 
requirements  of  the  rules.  Further,  the 
final  rules  clarify  the  distinction 
between  the  designated  filing  entity’s 
recordkeeping  system  requirements  and 
those  of  the  other  aggregating  entities  in 
the  reporting  entity;  each  letter  to  the 
Bureau  of  the  PubUc  Debt  now  must 
also  contain  a  statement  that,  after 
reasonable  Ihquiry  and  to  the  best  of  its 
knowledge  and  belief,  the  designated 
filing  entity  “represents”  that  its 
aggregating  entities  also  have  in  place  or 
will  have  in  place  specified 
recordkeeping  systems.  In  determining 
whether  to  submit  a  letter  and  to  have 
the  required  recordkeeping  systems  in 
place  by  the  effective  date,  a  designated 
filing  entity  can  now  make  such 
determinations  as  a  result  of  a 
reasonable  bases  of  evidence,  or  its 
general  knowledge,  of  the  magnitude  of 
its  own  positions  and  those  of  its 
aggregating  entities  over  the  two-year 
time  fiame.  These  changes  allow  firms 
to  avoid  the  time  and  cost  of  conducting 
a  detailed  review  of  their  positions 
covering  the  prior  two-year  time  period. 

Further,  as  described  in  Section  III.C. 
of  this  preamble,  the  final  rules 
substantially  reduce  the  amount  of 


information  required  to  be  reported 
pertaining  to  certain  kinds  of  collateral 
received  to  secure  extensions  of  credit 
(e.g.,  collateral  for  commercial  loans). 
This  change  obviates  the  need  to 
maintain  information  on  some  of  the 
securities  collateral  about  which  one 
commenter  e^ressed  concerns. 

Section  m.Cf.  also  discussed  the 
reasons  for  incorporating  into  the  final 
reporting  rules  an  expansion  of 
categories  of  officials  who  are 
authorized  to  sign  and  certify  the 
reports.  Using  the  same  rationale,  the 
final  recordkeeping  rules  in  paragraph 
420.4(a)(3)  provide  that  the  same 
expanded  list  of  officials  of  the 
designated  filing  entity  are  authorized  to 
sign  the  letter  to  the  Bureau  of  the 
Public  Debt. 

The  final  recordkeeping  rules  include 
two  additional  changes  from  the 
proposed  rules.  In  the  event  that  a 
designated  filing  entity  obtains  any 
certifications  or  schedules  from  its 
aggregating  entities  pertaining  to  their 
holdings  of  a  reportable  position, 
paragraphs  420.4(b)(2)  and 
420.4(c)(2)(ii)  reqmre  the  designated 
filing  entity  to  maintain  copies  of  such 
certifications  or  schedules. 

The  Treasury  emphasizes  that, 
although  the  final  recordkeeping  rules 
impose  a  modest  amoimt  of  new 
requirements,  particularly  with  regard 
to  entities  that  are  not  currently  subject 
to  federal  securities  recordkeeping  rules, 
the  new  requirements  are  not  expected 
to  necessitate  significant  automation  or 
administrative  expenses  for  the  affected 
firms.  As  discuss^  in  the  preamble  to 
the  proposed  rules.  Treasury  places  a 
great  deal  of  importance  on  minimizing 
die  compliance  burden  on  all  affected 
entities,  including  unregulated  ones.  As 
a  result.  Treasury  intentionally  avoided 
imposing  the  vast  majority  of  the 
requirements  contained  in  SEC  Rule 
17a-3  on  the  unregulated  entities. 
Instead,  Treasury  selected  the  most 
b€isic  record  (similar  to  the  blotter 
requirement  of  SEC  Rule  17a-3)  that 
would  be  crucial  to  documenting  and 
preparing  large  position  reports  without 
imposing  a  burden  on  the  few 
unregulated  firms  that  are  likely  to  be 
subject  to  the  recordkeeping 
requirements.  It  is  our  understanding 
that  such  investors  already  maintain 
records  capturing  most  or  all  of  the 
information  required  by  the 
recordkeeping  rules. 

E.  Section  420.5 — Effective  Date 

Section  420.5  sets  out  the  effective 
date  for  both  the  recordkeeping  and 
reporting  provisions  of  the  large 


'»17CFR240.17a-3. 


position  rules.  The  rules  provide  for  a 
delayed  effective  date  approximately  six 
months  after  the  date  of  this 
publication.  This  period  of  time  is 
provided  to  give  affected  entities 
sufficimt  time  to  make  the  necessary 
preparations  for  compliance.  Only 
paragraph  420.4(a)  is  not  subject  to  this 
date  but  instead  contains  its  own 
specific  dates  for  compliance. 

F.  Appendix  B  to  Part  420 — Sample 
Large  Position  Report 

The  sample  large  position  report  in 
Appendix  B  has  been  shortened  to 
conform  to  the  changes  in  paragraph 
420.3(c)  of  the  final  reporting  rules. 

Refer  to  Section  in.C.  of  this  preamble 
for  an  explanation  of  the  changes. 

IV.  Special  Anafysis 

The  rules  do  not  meet  the  criteria  for 
a  “significant  regulatory  action” 
pursuant  to  Executive  Order  12866. 

In  the  preamble  to  the  proposed  rules, 
pvursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.),  the 
Department  certified  that  these 
amendments,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  was  not  prepaid.  The 
proposed  and  final  rules  establish  a 
minimmn  large  position  threshold  of  $2 
billion  which  assures  market 
participants  that  the  Treasiury  would  not 
request  large  position  reports  below  that 
minimmn  amount.  The  Department 
continues  to  believe  that  there  are  no 
small  entities  that  will  control  positions 
of  $2  billion  or  greater  in  any  Treasury 
security.  Based  on  this  fact  and  its 
review  of  the  final  rules  being  adopted 
herein,  and  since  no  comments  were 
received  related  to  this  particular  issue, 
the  Department  has  concluded  there  is 
no  reason  to  alter  the  previous 
certification. 

The  collections  of  information 
contained  in  the  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of 1995  (44  U.S.C. 
Chapter  35)  under  Control  Number 
1535-0089.  Under  the  Act,  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
di^lays  a  valid  0MB  control  nmnber. 

'me  information  is  being  collected  by 
the  Department  to  enable  the  Treasury 
and  other  regulators  to  imderstand 
better  the  possible  reasons  for  any 
apparent  significant  price  distortions 
and  the  possible  causes  of  market 
shortages  in  certain  Treasury  secmities. 
The  collection  of  information  will  help 
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ensure  that  the  Treasury  securities 
maricet  remains  liquid  and  efficient,  and 
is  not  viewed  as  subject  to 
manipulation.  The  final  rules  apply  to 
nearly  all  market  participants 
controlling  large  positions  as  defined  in 
the  rules.  Per  paragraph  420.3(c),  it  is  a 
mandatory  requirement  that  reporting 
entities  with  reportable  positions  that 
equal  or  exceed  the  specified  threshold 
in  a  Treasury  notice  respond  through 
their  designated  filing  entities  by  filing 
a  report  in  the  required  format  and 
within  the  specified  reporting  time 
frame.  The  GSAA  provides  that  the 
Department  shall  not  be  compelled  to 
disclose  publicly  any  information 
required  to  be  kept  or  reported  for  large 
position  reporting.  Such  information  is 
exempt  frt»m  disclosure  under  FOIA.*® 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  4,940  hours. 

Estimated  armual  number  of 
recordkeepers:  100. 

Estimated  annual  number  of 
respondents:  10. 

Estimated  armual  frequency  of 
response:  On  occasion. 

(^mments  on  the  accuracy  of  the 
estimate  for  this  collection  of 
information  or  suggestions  to  reduce  the 
burden  should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  Department 
of  the  Treasury,  Washington,  D.C., 

20503;  with  copies  to  the  Government 
Securities  Regulations  Staff,  Bureau  of 
the  Public  Debt,  Room  515,  999  E  Street, 
NW.,  Washington,  D.C.  20239-0001. 

List  of  Subjects 
17  CFR  Part  400 

Administrative  practice  and 
procedure.  Banks,  banking.  Brokers, 
Government  securities.  Reporting  and 
recordkeeping  requirements. 

17  CFR  Part  420 

Foreign  investments  in  U.S., 
Government  securities.  Investments, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  17  CFR  Chapter  IV, 
subchapter  A  is  amended  as  follows: 

PART  400— RULES  OF  GENERAL 
APPLICATION 

1.  The  authority  citation  for  part  400 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  78o-5. 

2.  In  §  400.1,  paragraph  (e)  is  added  as 
follows: 


See  supra  note  9. 


$400.1  Scope  of  regulationa. 
***** 

(e)  Section  104  of  the  Government 
Securities  Act  Amendments  of  1993 
(Pub.  L.  103-202, 107  Stat.  2344) 
amended  Section  15C  of  the  Act  (15 
U.S.C.  78o-5)  by  adding  a  new 
subsection  (f),  authorizing  the  Secretary 
of  the  Treasury  to  adopt  rules  to  require 
specified  persons  holding,  maintaining 
or  controlling  a  large  position  in  to-be- 
issued  or  recently-issued  Treasury 
securities  to  report  such  a  position  and 
make  and  keep  records  related  to  such 
a  position.  Part  420  of  this  subchapter 
contains  the  rules  governing  large 
position  reporting. 

3.  Part  420  is  added  to  read  as  follows: 

PART  420— LARGE  POSITION 
REPORTING 

Sgc 

420.1  Applicability. 

420.2  Definitions. 

420.3  Reporting. 

420.4  Recordkeeping. 

420.5  Effective  Date. 

Appendix  A  to  Part  420 — Separate  Reporting 
Entity. 

Appendix  B  to  Part  420 — Sample  Large 
Position  Report. 

Authority:  15  U.S.C.  78o-5(f). 

$420.1  Applicability. 

(a)  This  part,  including  the 
Appendices,  is  applicable  to  all  persons 
that  participate  in  the  government 
securities  market,  including,  but  not 
limited  to:  government  securities 
brokers  and  dealers,  depository 
institutions  that  exercise  investment 
discretion,  registered  investment 
companies,  registered  investment 
advisers,  pension  funds,  hedge  funds 
and  insurance  companies  that  may 
control  a  reportable  position  in  a 
recently-issued  marketable  Treasury 
bill,  note  or  bond  as  those  terms  are 
de^ed  in  §  420,2. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  foreign  central  banks, 
foreign  governments  and  international 
monetary  authorities  are  exempt  frum 
this  part.  This  exemption  is  not 
applicable  to  a  broker,  dealer,  financial 
institution  or  other  entity  that  engages 
primarily  in  commercial  transactions 
and  that  may  be  owned  in  whole  or  in 
part  by  a  foreign  government. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section.  Federal  Reserve  Banks  are 
exempt  from  this  part,  for  the  portion  of 
any  reportable  position  they  control  for 
their  own  accoimt. 

§420.2  Definitions.  ' 

For  the  purposes  of  this  part: 

(a)  “Aggregating  entity”  means  a 
single  entity  (e.g.,  a  parent  company. 


affiliate,  or  organizational  component) 
that  is  combined  with  other  entities,  as 
specified  in  paragraph  (i)  of  this  section, 
to  form  a  reporting  entity.  In  those  cases 
where  an  entity  has  no  affiliates,  the 
aggregating  entity  is  the  same  as  the 
reporting  entity. 

(b)  “Control”  means  having  the 
authority  to  exercise  investment 
discretion  over  the  purchase,  sale, 
retention  or  financing  of  specific 
Treasury  securities.  Only  one  entity 
should  be  considered  to  have 
investment  discretion  over  a  particular 
position. 

(c)  “Gross  financing  position^’  is  the 
sum  of  the  gross  par  amounts  of  a 
security  issue  received  from  financing 
transactions,  including  reverse 
repurchase  transactions  and  bonds 
borrowed,  and  as  collateral  for  financial 
derivatives  and  other  securities 
transactions  (e.g.,  margin  loans).  In 
calculating  the  gross  financing  position, 

8  reporting  entity  may  not  net  its 
positions  against  repurchase 
transactions,  securities  loaned,  or 
securities  pledged  as  collateral  for 
financial  derivatives  and  other 
securities  transactions.  However,  a 
reporting  entity  may  elect  to  reduce  its 
gross  financing  position  by  the  par 
amount  of  the  security  received  in 
transactions:  in  which  the  counterparty 
retains  the  right  to  substitute  securities: 
that  are  subject  to  third  party  custodial 
relationships;  or  that  are  hold-in¬ 
custody  agreements. 

(d)  “Large  position  threshold”  means, 
with  respect  to  a  reportable  position,  the 
dollar  par  amount  such  position  must 
equal  or  exceed  in  order  for  a  reporting 
entity  to  be  required  to  submit  a  large 
position  report.  The  large  position 
threshold  will  be  announced  by  the 
Department  and  may  vary  with  each 
notice  of  request  to  report  laigge  position 
information  and  with  each  specified 
Treasury  security.  However,  under  no 
circumstances  will  a  large  position 
threshold  be  less  than  $2  billion. 

(e)  “Net  fails  position”  is  the  net  par 
amount  of  “fails  to  receive”  less  “fails 
to  deliver”  in  the  same  security.  The  net 
fails  position,  as  reported,  may  not  be 
less  than  zero. 

(f)  “Net  trading  position”  is  the  net 
sum  of  the  following  respective 
positions  in  the  specific  security  issue: 

(1)  Cash/immediate  net  settled 
positions; 

(2)  Net  when-issued  positions; 

(3)  Net  forward  positions,  including 
next-day  settling; 

(4)  Net  futures  contract  positions  that 
require  delivery  of  the  specific  security; 
and 

(5)  Net  holdings  of  STRIPS  principal 
components  of  the  security. 
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(g)  “Recently*issued”  means: 

(1)  With  respect  to  Treasury  securities 
that  are  issued  quarterly  or  more 
frequently,  the  three  most  recent  issues 
of  the  security  (e.g.,  in  early  April,  the 
January,  February,  and  March  2-year 
notes). 

(2)  With  respect  to  Treasury  securities 
that  are  issued  less  frequently  than 
quarterly,  the  two  most  recent  issues  of 
the  security. 

(3)  With  respect  to  a  reopened 
seciuity,  the  entire  issue  of  a  reopened 
security  (older  and  newer  portions) 
based  on  the  date  the  new  portion  of  the 
reopened  security  is  issued  by  the 
Department  (or  for  when-issued 
securities,  the  scheduled  issue  date). 

(4)  For  all  Treasury  securities,  a 
security  announced  to  be  issued  or 
auctioned  but  unissued  (when-issued), 
starting  from  the  date  of  the  issuance 
announcement.  The  most  recent  issue  of 
the  seairity  is  the  one  most  recently 
annoimced. 

(5)  Treasury  security  issues  other  than 
those  specific  in  paragraphs  (g)(1)  and 
(2)  of  this  section,  provid^  that  such 
large  position  information  is  necessary 
and  appropriate  for  monitoring  the 
impact  of  concentrations  of  positions  in 
Treasu^  securities. 

(h)  “Reportable  position”  is  the  sxun 
of  the  net  trading  positions,  gross 
financing  positions  and  net  fails 
positions  in  a  specified  issue  of 
Treasury  securities  collectively 
controlled  by  a  reporting  entity. 

(i)  “Reporting  entity”  means  any 
corporation,  partnership,  person  or 
other  entity  and  its  affiliates,  as  further 
provided  herein.  For  the  purposes  of 
this  definition,  an  affiliate  is  any:  entity 
that  is  more  than  50%  owned,  directly 
or  indirectly,  by  the  aggregating  entity 
or  by  any  other  affiliate  of  the 
aggregating  entity;  person  or  entity  that 
owns,  directly  or  indirectly,  more  than 
50%  of  the  aggregating  entity;  person  or 
entity  that  owns,  dire^y  or  indirectly, 
more  than  50%  of  any  other  affiliate  of 
the  aggregating  entity;  or  entity,  a 
majority  of  whose  board  of  directors  or 
a  majority  of  whose  general  partners  are 
directors  or  officers  of  the  aggregating 
entity  or  any  affiliate  of  the  aggregating 
entity. 

(1)  Subject  to  the  conditions 
prescribed  in  Appendix  A,  one  or  more 
aggregating  entities,  either  separately  or 
together  with  one  or  more  other 
aggregating  entities,  may  be  recognized 
as  a  separate  reporting  entity. 

(2)  Notwithstanding  this  definition, 
any  persons  or  entities  that  intentionally 
act  together  with  respect  to  the  investing 
in,  retention  of.  or  financing  of. 

Treasury  securities  are  considered, 
collectively,  to  be  one  reporting  entity. 


§420.3  Reporting. 

(a)  A  reporting  entity  is  subject  to  the 
reporting  requirements  of  this  section 
only  when  its  reportable  position  equals 
or  exceeds  the  Is^e  position  threshold 
specified  by  the  Department  for  a 
specific  Treasiuy  security  issue.  The 
Department  shall  provide  notice  of  such 
threshold  by  issuance  of  a  press  release 
and  subsequent  publication  of  the 
notice  in  the  Federal  Regist^.  Such 
notice  will  identify  the  Treasury 
security  issue  to  be  reported  (including, 
where  applicable,  identification  of  the 
related  STRIPS  principal  component); 
the  date  or  dates  (as  of  close  of  business) 
for  which  the  large  position  information 
must  be  reported;  and  the  applicable 
large  position  threshold  for  that  issue.  It 
is  ffie  responsibility  of  a  reporting  entity 
to  take  reasonable  actions  to  be  aware  of 
such  a  notice. 

(b)  A  reporting  entity  shall  select  one 
entity  from  among  its  aggregating 
entities  (i.e.,  the  designated  filing  entity) 
as  the  entity  designated  to  compile  and 
file  a  report  on  behalf  of  the  reporting 
entity.  The  designated  filing  entity  shall 
be  responsible  for  filing  any  large 
position  reports  in  response  to  a  notice 
issued  by  the  Department  and  for 
maintaining  the  additional  records 
prescribed  in  the  applicable  paragraph 
of  §420.4. 

(c) (1)  In  response  to  a  notice  issued 
under  paragraph  (a)  of  this  section 
requesting  large  position  information,  a 
reporting  entity  with  a  reportable 
position  that  equals  or  exceeds  the 
specified  large  position  threshold  stated 
in  the  notice  shall  compile  and  report 
the  amounts  of  the  reporting  entity’s 
reportable  position  in  the  order 
specified,  as  follows: 

(1)  net  trading  position: 

(ii)  gross  financing  position; 

(iii)  net  fails  position;  and 

(iv)  total  reportable  position. 

(2)  The  large  position  report  should 
include  the  following  additional 
memorandum  item:  a  total  that  includes 
the  amounts  of  securities  delivered 
through  repurchase  agreements, 
securities  loaned,  and  as  collateral  for 
financial  derivatives  and  other 
securities  transactions.  This  total  shoiild 
not  be  reflected  in  the  gross  financing 
position. 

(3)  An  illustration  of  a  sample  report 
is  contained  in  Appendix  B.  The  net 
trading  position  shall  be  one  net  number 
and  reported  as  the  applicable  positive 
or  negative  number  (or  zero).  The  gross 
financing  position  and  net  fails  position 
should  ea^  be  reported  as  a  single 
entry.  If  the  amoimt  of  the  net  fails 
position  is  zero  or  less,  report  zero.  All 
position  amounts  should  be  reported  on 


a  trade  date  basis  and  at  par  in  millions 
of  dollars. 

(4)  All  positions  must  be  reported  as 
of  the  close  of  business  of  the  reporting 
date(s)  specified  in  the  notice. 

(5)  Ea^  submitted  lai'ge  position 
report  must  include  the  following 
administrative  information  in  addition 
to  the  reportable  position:  the  name  of 
the  reporting  entity,  the  address  of  the 
principal  place  of  business,  the  name 
and  addr^  of  the  designated  filing 
entity,  the  Treasury  security  that  is 
being  reported,  the  CUSIP  number  for 
the  security  being  reported,  the  report 
date  or  dates  for  which  information  is 
being  reported,  the  date  the  report  was 
submitt^,  the  name  end  telephone 
number  of  the  person  to  contact 
regarding  information  reported,  and  the 
name  and  position  of  the  authorized 
individual  submitting  this  report. 

(6)  The  large  position  report  must  be 
signed  by  one  of  the  following:  the  chief 
compliance  officer,  chief  legal  officer, 
chief  financial  officer;  chief  operating 
officer;  chief  executive  officer;  or 
managing  partner  or  equivalent  The 
designate  filing  entity  must  also 
include  in  the  report,  immediately 
preceding  the  signature,  a  statement  of 
certification  as  follows: 

By  signing  below,  I  certify  that  the 
information  contained  in  this  report  with 
regard  to  the  designated  filing  entity  is 
accurate  and  complete.  Furthn,  after 
reasonable  inquiry  and  to  the  best  of  my 
knowledge  and  belief,  1  certify:  (i)  That  the 
information  contained  in  this  report  with 
regard  to  any  other  aggregating  entities  is 
accurate  and  complete;  and  (ii)  that  the 
reporting  entity,  including  all  aggregating 
entities,  is  in  compliance  with  the 
requirements  of  17  CFR  Part  420. 

(7)  The  report  must  be  filed  before 
noon  Eastern  time  on  the  fourth 
business  day  following  issuance  of  the 
press  release. 

(d)  A  report  to  be  filed  pursuant  to 
paragraph  (c)  of  this  section  will  be 
considered  filed  when  received  by  the 
Federal  Reserve  Bank  of  New  York, 
Market  Reports  Division.  The  report 
may  be  fil^  with  the  Federal  Reserve 
Ba^  of  New  York  by  facsimile  or 
delivered  hard  copy.  The  Federal 
Reserve  Bank  of  New  York  may  in  its 
discretion  also  authorize  additional 
means  of  reporting. 

(e)  A  reporting  entity  that  has  filed  a 
report  piusuant  to  paragraph  (c)  of  this 
section  shall,  at  the  request  of  the 
Department  or  the  Federal  Reserve  Bank 
of  New  York,  timely  provide  any 
supplemental  information  pertaining  to 
such  report. 

(Approved  by  the  Office  of  Management  and 
Budj^t  under  control  number  1535-0089) 
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§420.4  Recordkeeping. 

(a)(1)  Notwithstanding  the  provisions 
of  paragraphs  (b)  and  (c)  of  this  section, 
an  aggregating  entity  must  make  and 
maintain  records  pursuant  to  this  part  as 
of  its  effective  date,  but  only  if  the 
aggregating  entity  has  controlled  a 
portion  of  its  reporting  entity’s 
reportable  position  in  any  Treasury 
security  when  such  reportable  position 
of  the  reTOrting  entity  has  equaled  or 
exceeded  the  minimum  large  position 
threshold  specified  in  §  420.2(d)  (i.e.,  $2 
billion)  during  the  prior  two-year  period 
ending  December  11, 1996.  Subsequent 
to  the  effective  date,  an  aggregating 
entity  that  controls  a  portion  of  its 
reporting  entity’s  reportable  position  in 
a  recently-issued  Treasmy  security, 
when  such  reportable  position  of  the 
reporting  entity  equals  or  exceeds  the 
minimum  large  position  threshold,  shall 
be  responsible  for  making  and 
maintaining  the  records  prescribed  in 
this  section. 

(2)  m  the  case  of  a  reporting  entity 
whose  reportable  position  in  any 
Treasiiry  security  has  equaled  or 
exceed^  the  minimum  large  position 
threshold  during  the  prior  two-year 
period  ending  £)^mber  11, 1996,  each 
such  reporting  entity’s  designated  filing 
entity  shall  submit  a  letter  to  the 
Government  Securities  Regiilations 
Staff,  Bureau  of  the  Public  Debt,  999  E 
Street,  N.W.,  Room  515,  Washington, 

DC  20239,  stating  that  the  designated 
filing  entity  has  in  place,  or  will  have 
in  place  by  the  effective  date,  a 
recordkeeping  system  (including 
policies  and  procedvires)  capable  of 
making,  verifying  the  accuracy  of.  and 
preserving  the  records  requir^ 
pursuant  to  this  section.  The  letter  shall 
further  state  that,  after  reasonable 
inquiry  and  to  the  best  of  its  knowledge 
and  belief,  the  designated  filing  entity 
represents  that  all  other  aggregating 
entities  have  in  place,  or  will  have  in 
place  by  the  effective  date,  a  system 
(including  policies  and  procedures) 
capable  of  making,  verifying  the 
accuracy  of,  and  preserving  the  records 
required  pursuant  to  this  section. 

C3)  The  letter  specified  in  paragraph 
(a)(2)  of  this  section  must  be  signed  by 
one  of  the  following:  the  chief 
compliance  officer;  chief  legal  officer; 
chief  financial  officer;  chief  operating 
officer;  chief  executive  officer;  or 
managing  partner  or  equivalent.  The 
letter  must  be  received  by  the  Bureau  of 
the  Public  Debt  no  later  than  January  21, 
1997. 

(b)  Records  to  be  made  and  preserved 
by  entities  that  are  subject  ta  tite 
recordkeeping  provisions  of  the 
Commission,  the  Department,  or  the 
appropriate  regulatory  agencies  for 


financial  institutions.  As  an  aggregating 
entity,  compliance  by  a  registered 
brokenor  dealer,  registered  govenunent 
securities  broker  or  dealer,  noticed 
financial  institution,  depository 
institution  that  exercises  investment 
discretion,  registered  investment 
adviser,  or  registered  investment 
company  with  the  applicable 
recordkeeping  provisions  of  the 
Commission,  the  Department,  or  the 
appropriate  regulatory  agencies  for 
financial  institutions  shall  constitute 
compliance  with  this  section,  provided 
that  if  such  entity  is  also  the  designated 
filing  entity  it: 

(1)  Makes  and  keeps  copies  of  all  large 
position  rep>orts.  filed  pursucuit  to  this 
part; 

(2)  Makes  and  keeps  supporting 
documents  or  schedules  used  to 
compute  data  for  the  large  position 
reports  filed  pursuant  to  this  part, 
including  any  certifications  or 
schedules  it  receives  fit>m  aggregating 
entities  pertaining  to  their  holdings  of  a 
reportable  position; 

(3)  Makes  and  keeps  a  chart  showring 
the  organizational  entities  that  are 
aggregated  (if  applicable)  in  determining 
a  reportable  position;  and 

(4)  With  respect  to  recordkeeping 
preservation  requirements  that  contain 
more  than  one  retention  period, 
preserves  records  required  by 
paragraphs  (b)(l)-(3)  of  this  section  for 
the  longest  record  retention  period  of 
applicable  recordkeeping  provisions. 

(c)  Records  to  be  made  and  kept  by 
other  entities.  (1)  An  aggregating  entity 
that  is  not  subject  to  the  provisions  of 
paragraph  (b)  of  this  section  shall  make 
and  preserve  a  journal,  blotter,  or  other 
record  of  original  entry  containing  an 
itemized  record  of  all  transactions  that 
fall  within  the  definition  of  a  reportable 
position,  including  information  showing 
the  account  for  which  such  transactions 
were  effected  and  the  following 
information  pertaining  to  the 
identification  of  each  instrament:  the 
type  of  security,  the  par  amount,  the 
CUSEP  number,  the  trade  date,  the 
matimty  date,  the  type  of  transaction 
(e.g.,  a  reverse  repur^ase  agreement), 
and  the  name  or  other  designation  of  the 
{>erson  firom  whom  sold  or  purchased. 

(2)  If  such  aggregating  entity  is  also 
the  designated  filing  entity,  then  in 
addition,  it  shall  make  and  preserve  the 
followring  records: 

(i)  Copies  of  all  large  position  reports 
filed  pursuant  to  this  part; 

(ii)  Supporting  documents  or 
schedules  used  to  compute  data  for  the 
large  position  reports  filed  pursuant  to 
this  part,  including  any  certifications  or 
schedules  it  receives  from  aggregating 


entities  pertaining  to  their  holdings  of  a 
reportable  position;  and 

(iii)  A  chart  showing  the 
organizational  entities  that  are 
aggregated  (if  applicable)  in  determining 
a  reportable  position. 

(3)  With  respect  to  the  records 
required  by  paragraphs  (c)  (1)  and  (2)  of 
this  section,  each  such  aggregating 
entity  shall  preserve  such  records  for  a 
peric^  of  not  less  than  six  years,  the  first 
two  years  in  an  easily  accessible  place. 

If  an  aggregating  entity  maintains  its 
records  at  a  location  other  than  its 
principal  place  of  business,  the 
aggregating  entity  must  maintain  an 
index  that  states  the  location  of  the 
records,  and  such  index  must  be  easily 
accessible  at  all  times. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  1535- 
0089) 

§420.5  Effective  Date. 

The  provisions  of  this  part,  except  for 
§  420.4(a),  shall  be  first  effective  on 
March  31, 1997. 

Appendix  A  to  Part  420 — Separate 
Reporting  Entity 

Subject  to  the  followring  conditions, 
one  or  more  aggregating  entity (ies)  (e.g., 
parent,  subsidiary,  or  organizational 
component)  in  a  reporting  entity,  either 
separately  or  together  wriffi  one  or  more 
other  aggregating  entity(ies),  may  be 
recognized  as  a  separate  reporting 
entity.  All  of  the  following  conditions 
m\ist  be  met  for  such  entity(ies)  to 
qualify  for  recognition  as  a  separate 
reporting  entity: 

(1)  Such  entity(ies)  must  be 
prohibited  by  law  or  regulation  firom 
exchanging,  or  must  have  established 
wrritten  internal  procedures  (i.e., 

Chinese  walls)  designed  to  prevent  the 
exchange  of  information  related  to 
transactions  in  Treasury  securities  wdth 
any  other  aggregating  entity; 

(2)  Such  entity(ies)  must  not  be 
created  for  the  purpose  of 
ciitnimventing  these  large  position 
reporting  rules; 

(3)  Decisions  related  to  the  purchase, 
sale  or  retention  of  Treasury  securities 
must  be  made  by  employees  of  such 
entity(ies).  Employees  of  such  entity(ies) 
who  make  decisions  to  purchase  or 
dispose  of  Treasury  securities  must  not 
perform  the  same  function  for  other 
aggregating  entities;  and 

(4)  The  records  of  such  entity(ies) 
related  to  the  owmership,  financing, 
purchase  and  sale  of  Treasury  securities 
must  be  maintained  by  such  entity(ies). 
Those  records  must  be  identifiable — 
separate  and  apart  firom  similar  records 
for  other  aggregating  entities. 
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To  obtain  recognition  as  a  separate 
reporting  entity,  each  aggregating  entity 
or  group  of  aggregating  entities  must 
request  such  recognition  from  the 
Department  pursuant  to  the  procedures 
outlined  in  paragraph  400.2(c)  of  this 
title.  Such  request  must  provide  a 
description  of  the  entity  or  group  and  its 
position  within  the  reporting  entity,  and 
provide  the  following  certification: 

“(Name  of  the  entity(ies)l  hereby 
cer^es  that  to  the  heist  of  its  knowledge 
and  belief  it  meets  the  conditions  for  a 
separate  reporting  entity  as  described  in 
Appendix  A  to  17  CFR  Part  420.  The 
a^ve  named  entity  also  certifies  that  it 
has  established  written  policies  or 


procedures,  including  ongoing 
compliance  monitoring  processes,  that 
are  designed  to  prevent  the  entity  or 
group  of  entities  from: 

“(1)  Exchanging  any  of  the  following 
information  with  any  other  amregating 
entity  (a)  positions  that  it  holu  or  plam 
to  trade  in  a  Treasury  seciirity;  (b) 
investment  strategies  that  it  plans  to 
follow  regarding  Treasury  securities; 
and  (c)  financing  strategies  that  it  plans 
to  follow  regarc^g  Treasury  securities, 
or 

“(2)  In  any  way  intentionally  acting 
together  with  any  other  aggregating 
entity  with  respect  to  the  purchase,  sale, 
retention  or  financing  of  Treasury 
securities. 


“The  above-named  entity  agrees  that 
it  will  promptly  notify  the  Department 
in  writing  when  any  of  the  information 
provided  to  obtain  separate  reporting 
entity  status  changes  or  when  this 
certification  is  no  longer  valid.” 

Any  entity,  including  any 
organizational  component  thereof,  that 
previously  has  received  recognition  as  a 
separate  bidder  in  Treasury  auctions 
from  the  Department  pursuant  to  31 
CFR  Part  356  is  also  recognized  as  a 
separate  reporting  entity  without  the 
ne^  to  request  such  status,  provided 
such  entity  continues  to  be  in 
compliance  with  the  conditions  set  forth 
in  Appendix  A  of  31  CFR  Part  356. 


Appendix  B  to  Part  420— Sample  Large  Position  Repmt 

Formula  for  Determining  a  Reportable  Position 

[$  Amounts  in  millions  at  par  value  as  of  trade  date] 


Security  Being  Reported . . . 

Date  For  Whi^  Information  is  Being  Reported  . 

1.  Net  Trading  Position  (Total  of  ca^immediate  net  settled  {KMitions;  net  when-issued  positions;  net  forward  po¬ 

sitions,  including  next  day  settling;  net  futures  contracts  that  require  delivery  of  the  specific  security;  and  net 
holding  of  STR^  principal  components  of  the  security.) . j. . . 

2.  Gross  Financing  Position  (Total  of  securities  received  through  reverse  repos  (including  forward  settling  reverse 
repos),  bonds  borrowed,  financial  derivative  transactions  and  as  collateral  for  other  securities  transactions 


which  total  may  be  reduced  by  the  optional  exclusion  described  in  §  420.2(c).)  .  +  $ 

3.  Net  Fails  Position  (Fails  to  receive  less  fails  to  deliver.  Jf  equal  to  or  less  than  zero,  report  0.)  .  +  $ 

4.  Total  Reportable  Position . . . . .  s  $ 


Memorandum:  Report  one  total  which  includes  the  gross  par  amounts  of  securities  delivered  through  repurchase  agreements,  securities 
loaned,  and  as  collateral  for  financial  derivatives  and  other  securities  transactions.  Not  to  be  included  in  item  #2  (Gross  Financing  Posi¬ 
tion)  as  reported  above. 

$ _ 

Administrative  Information  To  Be  Provided  in  the  Report 

Name  of  Reporting  Entity: 

Address  of  Principal  Place  of  Business: 

Name  and  Address  of  the  Designated  Filing  Entity: 

Treasury  Security  Reported  on: 

CUSIP  Number: 

Date  or  Dates  for  Which  Information  Is  Being  Reported: 

Date  Report  Submitted: 

Name  and  Telephone  Number  of  Person  to  Contact  Regarding  Information  Reported: 

Name  and  Position  of  Authorized  Individual  Submitting  this  Report  (Chief  Compliance  Officer,  Chief  Legal  Officer;  Chief  Financial  Offi¬ 
cer,  Chief  Operating  Officer;  Chief  Executive  Officer,  or  Mana^ng  Partner  or  Equivalent  of  the  Designated  Filing  Entity  Authorized  to 
Sign  Such  Report  on  Behalf  of  the  Entity): 

Statement  of  Certification:  “By  signing  below,  I  certify  that  the  information  contained  in  this  report  with  regard  to  the  designated  filing 
entity  is  accurate  and  complete.  Furffier,  after  reasonable  inquiry  and  to  the  best  of  my  knowledge  and  belief,  I  certify:  (i)  that  the  infor¬ 
mation  contained  in  this  report  with  regard  to  any  other  aggregating  entities  is  accurate  and  complete;  and  (ii)  that  the  reporting  entity, 
including  all  aggregating  entities,  is  in  compliance  with  the  requirements  of  17  CFR  Part  420.” 

Signature  of  Authorized  Person  Named  Above: 

Dated:  August  14, 1996. 

Darcy  Bradbury, 

Assistant  Secretary  (Financial  Markets). 

[FR  Doc.  96-23331  Filed  9-11-96;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMmiSTRATION 

48  CFR  Parts  1,3, 4, 6. 8, 9, 12, 14, 16, 
19, 22, 23, 25, 27, 29, 31, 32, 36. 37. 42, 
45. 47, 49. 52  and  53 

FAR  Case  96-312] 

RIN9000^AH23 

Federal  Acquisition  Regulation; 
Certification  Requirements 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Administrator  of  the 
Office  of  Federal  Procurement  Policy 
has  requested  that  the  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimdl  issue  a 
proposal  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  remove 
particular  certification  requirements  for 
contractors  and  offerors.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30, 1993.  Tffis  is  not  a  major 
rule  imder  5  U.S.C.  804. 

OATES:  Comments  should  be  submitted 
on  or  before  November  12, 1996  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  and  F  Streets. 
NW.,  Room  4037  Washington.  DC 
20405. 

Please  cite  FAR  case  96-312  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  O’Neill  at  (202)  SOl-3856  in 
reference  to  this  FAR  case.  For  genmal 
information,  contact  the  FAR 


Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  96-312. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Administrator  of  the  Office  of 
Federal  Procurement  Policy  has 
reviewed  the  certifications  in  the  FAR. 
The  Federal  Acquisition  Regulatory 
Council  (FARC)  has  made 
recommendations  as  to  the  retention  of 
certain  certifications  and  the 
Administrator  has  approved  the 
retention  of  certifications  discussed 
herein.  As  a  result,  the  Administrator 
has  issued  a  proposal  which  we  are  now 
publishing  on  behalf  of  the 
Administrator  of  Federal  Procurement 
Policy  as  a  proposed  rule. 

This  proposed  rule  amends  FAR  Parts 
1.  3. 4. 6. 8. 9, 12. 14, 16. 19. 22.  23. 

25,  27,  29. 31,  32.  36,  37.  42. 45,  47.  49, 
52  and  53  to  remove  particular 
certification  requirements  for 
contractors  and  offerors.  Tho  proposed 
rule  implements  Section  4301b  of  the 
Nation^  Defense  Authorization  Act  for 
Fiscal  Year  1996  (Pub.  L.  104-106). 
Section  4301b  requires  the 
Administrator,  Office  of  Federal 
Procurement  Policy,  to  issue  for  public 
comment  a  proposid  to  remove  fi-om  the 
FAR  those  certification  requirements  for 
contractors  and  offerors  that  are  not 
specifically  imposed  by  statute.  The 
Administrator  may  omit  such  a 
certification  only  if  (1)  The  FAR  Council 
provides  the  Administrator  with  a 
written  justification  for  the  requirement 
and  a  determination  that  there  is  no  less 
burdensome  means  for  administering 
and  enforcing  the  particular  regulation 
that  contains  the  certification 
requirement;  and  (2)  the  Administrator 
approves  in  writiiig  the  retention  of  the 
certification  reouirement. 

The  proposea  rule  implements 
Section  4301b  by  removing  certification 
requirements  for  contractors  and 
offerors  not  specifically  imposed  by 
statute.  A  separate  FAR  case  96-013  has 
been  initiated  to  identify  and  delete  any 


representations  that  place  an 
imneoessary  burden  on  contractors  and 
offerors. 

Review  of  certifications  imposed  by 
the  Small  Business  Administration 
revealed  that  representations,  not 
certifications,  were  imposed  by  the 
Small  Business  Act  (15  U.S.C.  645(d)). 
Therefore,  in  the  FAJR  text  at  19.001, 
19.301, 19.703  and  the  provisions  at 
52.219-1,  52.219-15,  52.219-18,  52- 
219-19,  and  52-219-21,  representations 
have  been  substituted  for  certifications. 
These  representations  will  be  reviewed 
tmder  FAR  case  96-013. 

Review  of  certifications  contained  in 
the  FAR,  revealed  that  several 
certifications  are  required  by  outside 
source  documents.  For  example,  the 
following  certifications  are  required  by 
Department  of  Labor  regulations:  FAR 

52.222- 8,  Payrolls  and  Basic  Records; 
FAR  52.222—15,  Eligibility  under  the 
Davis  Bacon  Act;  FAR  52.222-41  (n) 
and  (p),  Service  Contract  Act;  FAR 

52.222- 48  Exemption  from  the  Service 
Contract  Act  for  ADP  services;  and  FAR 

52.222- 21,  Certification  of 
Nonsegregated  Facilities.  Also,  the 
following  certifications  are  required  by 
Executive  order.  FAR  22.1020,  Seniority 
Lists;  and  FAR  52.223—13,  Toxic 
Chemical  Release  Reporting.  The 
following  certifications  are  required  by 
regulations  issued  by  the  Cost 
Accounting  Standards  Board:  FAR 
Provision  52.230-1,  Appendix  B;  FAR 
30.201-3,  30.201-4,  30.202-6,  and 
30.602-1,  The  disposition  of  these 
certifications  will  not  be  covered  by  this 
proposal,  but  in  accordance  with  section 
4301(b)(1)(B)  of  the  Federal  Acquisition 
Reform  Act,  and  vmder  the  authority  of 
the  Department  of  Labor  with  regard  to 
the  lalmr  certifications;  and  by  the 
Office  of  Management  and  Budget,  with 
regard  to  those  required  by  Executive 
oitier  and  the  Cost  Accoimting 
Standards  Board. 

The  FAR  certifications  for  contractors 
and  offerors  proposed  for  elimination 
are  summarized  below: 


FAR  Certification  Requirements  Recommended  for  Deletion 


FARdte 

Ciause/provision  No. 

Title 

Remarks 

3.502-2(i)(1) . 

Subcontractor  kickbacks . . 

Revise  langusige  to  delete  certification. 
Revise  language  to  delete  certification. 
Delete  clause. 

4.1Q2(d)  . 

Joint  ventiinw*  . 

1.106  _ 

6.302-3(b)(1)(viiO 

52208-1  . . . 

Required  Sources  for  Jewel  Bearings 
and  Related  Hems. 

8.002  _ 

82 

12.S04(a)(16) 

52208-2  . 

Jewel  Bearing  and  Related  Items  Certifi¬ 
cate. 

Delete  provision. 

9.505-4(c)  - - 

52209-7  . 

Organizations^  Conflicts  of  Interest  Cer¬ 
tificate— Marketing  Consultants'. 

Revise  language  to  delete  certification. 

9506(a) . . 

Procedures  (Organizational  Conflict  of 
Interest. 

Revise  Ismguage  to  delete  certification. 
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FAR  Certificahon  Requirements  Recommended  for  Deletion— Continued 


FARdte 


Clausa/provision  No. 


Titie 


9.506(d)(4) 

1.106  _ 

9.507-1 

1.106  _ 

9.507-1 
9.507-1  (d) 


12.503 


14.405(f)  _ 


16.306(d)(2) 


19.001  .. 
19.301 


19.703 


52209-7 

52209-8 


52212-3 


52219-1  .. 

52219-18 

52219-19 

52.219-21 


Procedures  (Organizational  Conflict  of 
Interest). 

Organizational  Conflict  of  Interest— Mar¬ 
keting  Consultant. 

Organizational  Conflict  of  Interest— Advf- 
sory/Assistance  Services. 

Organizational  Conflict  of  Interest - 

Offeror  Representations  and  Certifi- 
catione— Commercial  Items  Minor  iiv 
formalities  or  irregularities  in  bids. 


19.303(c)(3) 

9^1  (h)(1)  . 

?9ir>*;  . 

152219-15  (b)  &  (c) . 

52223-1  . 

23.106 

99?«y>(H)(i)  . 

9^  ROI  (r.)  . . 

52223-3  . . 

52223-7  . 

i0Q(e)  . . 

52225-1  . 

3nfi 

52225-6  . . . 

25408(e)(1) 

. 

52225-8  . 

dnR(9)(9)  . 

52225-9  ....r. . 

25A0A(f>)(^) 

52225-21  . 

9R  AnA(i-i) 

97?V1.'1(a)  . 

27  408 

52227-12  . 

27.409(q) 

29  30^(h)(S) 

.»»2  227-ia  . 

R2  227-91  . 

SI  iin 

52242-4  . . . 

42.709-2 

Level  of  effort . . . 

SmaH  Business  Program  Representation 


Notification  of  Competition  Limited  to  Eli¬ 
gible  8a  Concerns. 

SB  Concern  Representation  for  SB  Com¬ 
petitiveness  Demorrstration  Prograra 
SB  Size  Representation  for  Targeted  lr>- 
dustry  Categories  Under  the  SB  Com¬ 
petitiveness  Demoratration  Prograra 
Determining  Product  or  Service  Classi¬ 
fications. 

General  (self-certification) . . 


Notice  of  Participation  by  Organizations 
for  the  Handicapped. 

Clean  Air  and  Water  Certification . . 


Policy— Hazardous  material 


Hazardous  Material  Identification  and 
Material  Safety  Data. 

Notice  of  Radioactive  Materials . 


Buy  American  Certificate 


Balance  of  Payments  Program  Certifi¬ 
cate. 

Balarx»  of  Payment  Prospun. 

Buy  American  Act— Trade  Agreements— 
Balance  of  Payments  Program  Certifi¬ 
cate. 

Buy  American  Act— Trade  Agreements— 
Balance  of  Payments  Program. 

Buy  American  Act— North  American  Free 
Trade  Agreement  (NAFTA)  Implemeiv 
tation  Act— Balance  of  Payments  Pro¬ 
gram. 

Solicitation  provisions  and  corrtract 
clauses. 

Patent  Rights — Retention  by  the  Cort- 
tractor  (Short  form). 

Patent  Rights — Retention  by  the  Con¬ 
tractor. 

Patent  Rights— Acqirisition  by  the  Gov- 
emmenL 

Technical  Data  Certification,  Revision, 
and  Withholding  of  Payment— Major 
Systems. 

State  and  local  tax  exemptiorts . 


Certification  of  Indirect  Costs 


Remarks 


Revise  language  to  delete  certificate. 

Delete  provision. 

Delete  provision. 

Delete  language— Language  refers  to 
FAR  clauses  52209-7  and  -8. 

Revised  language  to  reflect  revisions  in 
this  propose. 

Revise  language  to  specify  represento- 
tions  in  lieu  of  certifications.  FAR 
52222-22  and  52222-25  are  rep- 
resentatiorrs  as  required  by  statute, 
not  certHicaHons. 

Revise  language  to  delete  certification 
requirement 

Revise  language  to  delete  certification 
requirement  arxt  substitute  representa¬ 
tions  as  required  by  law. 


Revise  language  to  delete  certification 
requirement 

Revise  language  to  delete  certification 
requirenrent 

Delete  clause. 

Revise  language  to  delete  certification 
requirement. 

Revise  language  to  delete  certification 
requirement 

Revise  language  to  delete  certification 
requiremerk. 

Revise  language  to  delete  certification  if 
prior  condHions  are  not  changed. 

Revise  language  to  delete  certification 
requirement 

Revise  language  to  delete  certification 
requirement. 

Revise  language  to  delete  certification 
requirement 

Revise  language  to  delete  certificate  re¬ 
quirement 

Revise  language  to  delete  certification 
requirement. 


Revise  larrguage  to  delete  certification 
requirement 

Revise  language  to  delete  certification 
requirement 

Revise  language  to  require  declaration  in 
lieu  of  certification,  as  required  by  stat¬ 
ute. 


Revise  language  to  delete  certification 
requirement 

Revise  language  to  delete  nonstatutory 
certification. 
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FAR  Certification  Requirements  recommended  for  Deletion— Continued 


Clause/provtsion  No. 


FAR  cite 


Remarks 


31.205-22(0)  and  (e)  .  Legislative  Lobbying  costs  .  Revise  language  to  delete  certification 

requirement. 

32.805  . .  Procedures  (Assignments)  .  Revise  language  to  delete  certification 

requirement. 

36.205(b)(3) .  Statutory  cost  limitations .  Revise  language  to  delete  certification 

requirement 

37.402  .  52.237-7  .  Indemnification  and  Medical  Liability  In-  Revise  language  to  require  evidence  in 

surance.  lieu  of  certification. 

45.606-1  .  Submission . Revise  language  to  delete  certification 

requirement. 

52J245-8  .  Liability  for  the  Facilities .  Revise  language  to  delete  certification 

requirement. 

47.303-1 7(d)(3)(i0 . . .  Contractor-prepaid  commercial  bills  of  Revise  language  to  delete  certification 

lading,  small  package  shipments.  rer^rement. 

47.305-1 1(b)  . . .  52.247-^.:. .  Diversion  of  Shipment  under  F.o.b.  Des-  Delete  clause. 

tination  Contras. 

47.403-3  . . . . .  Disallowance  of  expenditures .  Revise  language  to  delete  certification 


45.606-1 


47.303-1 7(d)(3)(i0 


47.403-3  . . . . .  Disallowance  of  expenditures .  Revise  language  to  delete  certification 

requirement. 

52.247-2  .  Permits,  Authorities,  or  Franchises  .  Revise  language  to  delete  certification 

requirement. 

47.404  .  52.247-63  .  Preference  for  U.S.-Rag  Air  Carriers .  Revise  language  to  delete  certification 

requirement. 

49  U.S.C.  40118  directs  agencies  to  erv 
sure  transportation  is  by  U.S.  carriers. 

49.108-3(b)  . . .  SettlennerTt  procedures  .  Revise  language  to  delete  certification 

requirement. 

52.209- 3  .  First  Article  Approval  (Alt  I)  .  Revise  language  to  delete  certification 

rer^irement.  * 

52.209- 4  .  First  Article  Approval  (Alt  I)  .  Revise  language  to  delete  certification 

requirement. 

52.215- 35  .  Annual  Representations  and  Certifi-  Revise  language  to  require  acknowledg- 

cations — Negotiation.  merit  in  lieu  of  certifK^ation. 

52.216- 2  .  Ecorromic  Price  Ar^ustment— Standard  Revise  language  to  delete  certification 


Supplies. 

52.216-3  . .  EcorK>mic 


»rK>mic  Price 
Semistandard— Supplies. 


requirement. 

Adjustment—  Revise  language  to  delete  certification 
requirement. 


52.216-4  .  Economic  Price  Adjustment— Labor/Ma-.  Revise  language  to  delete  certification 

terial.  requirement. 

52.228-5  .  Insurance — ^Work  on  a  Government  In-  Revise  language  to  delete  certification 


stallation. 


requirement. 


52.228- 8  . .  Liability  and  Insurance — Leased  Motor  Revise  language  to  delete  certification 

Vehicles.  rer^irement. 

52.228- 9  .  Cargo  Insurance  .  Revise  language  to  delete  certification 

requirement. 

SF  129 .  Revise  form  to  delete  certification  re¬ 

quirement 

Part  22  Form — SF  1445  .  Revise  form  to  delete  certification  re¬ 

quirement 

Part  29  Form— SF  1094,  SF  1094A . Revise  forms  to  delete  certification  re¬ 

quirement 

Part  45  Forms — SFs  1423,  1426,  1428,  Revise  forms  to  delete  certification  re- 
1430,  1432, 1434.  quirement 


The  FAR  certifications  specifically  imposed  by  statute  are  summarized  below: 

FAR  Certification  Requirements  Required  by  Statute 


Remarks  . 


FAR  cite 

Clause/provision  No. 

Title 

3.802(0)  . 

52.203-11  . 

Certification  arxl  Disclosure  Regarding 

Payments  to  Influence  Certain  Federal 

3.803  . 

52.21 2-3(e) 

Transactions. 

3.804 

3.808 

9.904(a)(2)  . 

Certification  for  testing  arxi  evaluation 
costs. 

Price  Reduction  for  Defective  Cost  or 

52.214-27  . . . 

Pricing  Data— Modifications— Sealed 

Bidding. 
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FAR  cite 


FAR  Certification  Requirements  Required  by  Statute— Continued 


Clause/provision  No. 


Remaiks 


52214-28  . . .  Subcontractor  Coat  or  Pricing  Date—  Required  by  10  USC  230ea(a)(2)  and  41 

ModMcationa— Sealed  Bidding.  USC  2S4b. 

15.804-4  _  52215-22,-23,-24,-25  TINA _  Required  by  10  USC  2308a  and  41  USC 

254b. 

22.407  . .  52222-6  _ _  Certified  Payrol  and  Basic  Records  . ....  Requir^  by  40  USC  276. 

23.404(b)(2)(iii) _ _ _  52223-8  _  Estiinate  of  Percentage  of  Recovered  Required  42  USC  6962(c)(3). 

Material  for  Designated  Items  to  be 
Used  in  the  Performance  of  the  Con¬ 
tract 

23.405(a) .  52223-4  _ _ _  Recovered  Material  Certification - -  Required  by  42  USC  6962(c)(3)(A)(0. 

23.404(b)(4) _ _ _  52223-9  _  Certification  of  Percentage  of  Recovered  Required  by  42  USC  6962(c)(3). 

23.405(c)  Materiai  Content  for  EPA  Designatod 

items  Used  in  Performance  of  the 
Contract 

52229-2  .  North  Carolna  State  and  Local  Sales  Required  by  North  Carolina  State  Law. 

and  Use  Tax 

52232-33  _  Mandatory  Information  for  Eiectronic  Required  by  31  USC  3332 

Funds  Transfer. 

52232-64  (Optfonte) 

33201  .  52233-1  . .  Disputes -  Required  by  41  USC  605(c)(1). 

33202 

33207 

33208 

33211(c)(2) 

33211(e) 

33214(a)(5) 

42.703-2  _  52242-4  ... _  Certificate  of  Indrect  costs . .  Required  by  10  USC  2324(h)  and  41 

USC  256(h). 

Contractor  certification . .  Required  by  10  USC  2419  and  41  USC 

606(c)(1). 


15.804-4  _  52215-22,  -23,  -24,  -25 


23.404(b)(4)  _ _ _  52223-9 

23.405(C) 


29.304(d) 


50.303-2 


Contractor  certification 


The  FAR  certifications  approved  in  writing  for  retention  by  the  Administrator  for  Federal  Procurement  Policy  are 
summarized  below: 

FAR  Certification  Requirements  Which  OFPP  Has  Given  Approval  To  Retain 


FARdte 


Ciause/provision  No. 


Remarks 


32202-4(b)(3) . 

32.304-8  . . 

32.503- 4  . 

32.503- 5  _ 

32.503- 0(a)(9) . 

32.503- 14  (a)  and  (c) 


32.905(c)(1) 


32.1009  (a)  and  (c)  and 
32.1010(c). 


46.315  . 

46.504 

49!l0&-4(a)(1)(iii) 
49.602-1  (a) 

49.1 12-1  (h)  . 


52203-2  .  Certificate  of  Independent  Price  Deter-  See  foliowing  justification. 

minatioa 

52209-6  .  Certification  Regardfog  Debarment,  Sus-  See  foiiowing  justification. 

pension.  Proposed  DebarmenL  and 
Other  Responsibility  Matters. 

52213-1  .  Fast  Payment  Procedure  . .  See  following  justification. 

Security  for  Government  financing -  See  foflowing  justification. 

Other  borrowing . .  See  foliowing  justification. 

Approval  of  progress  payment  requests  See  following  justification. 
A^nistration  of  process  payments  —  See  Justificteion  under  32.503-9. 

Liquidation  rates-altemate  method _  See  foHow^  Justification. 

Protection  of  Government  title  (progress  See  foliowing  Justification, 
payment). 

52232-4  . . - .  Payments  urxier  Transportation  Con-  See  following  Justification. 

tracts  and  Transportation  Related 
Service  Contracts. 

52232-5  .  Payments  Under  Fixed-Price  Construe-  See  following  Justification.  . 

tion  Contracts. 

52232.32  .  Performance-Based  Payments .  See  foflowing  Justification. 

52232-12  (a),  (o) .  Advance  Payments .  See  foflowing  Justification. 

52232-1 6(g) . .  Progress  Payments  . See  foiiowing  Justification. 

Agreement  to  recognize  a  successor  in  See  foflowing  Justification, 

irtierest  (novation  agreement). 

Agreement  to  recognize  contractor's  See  foliowing  Justification, 
change  of  name. 

52246-15  .  Certificate  of  Conformance .  See  following  Justification. 

Authorization  for  subcontract  settlements  See  foflowing  Justification, 

without  approval  or  ratification. 

Certification  arxl  approval  of  partial  pay-  See  foflowing  Justification, 
ments. 

Discontinuarx»  of  vouchers  .  See  following  Justification. 
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FAR  Certification  Requirements  Which  OFPP  Has  Given  Approval  To  Retain— Continued 


FARdte 

Clause/provision  No. 

Title 

Remaiks 

afi.304-9  . 

Submission  of  settlement  proposal  (fee 
only). 

Fixed-price  contracts-complete  termi¬ 
nation. 

Fixed-price  contracts-partial  termination 

Cost-reimbursement  contracts-complete 
termination,  if  settlement  includes  cost 

Fixed-price  contracts-seWements  with 
subcontractors  only. 

Termination  for  Convenience  of  the  Gov- 

See  foHowing  Justification. 

See  following  Justification. 

See  following  Justification. 

See  following  Justification. 

See  following  Justification. 

See  following  Justification. 

49.603-1  . . 

49.603-2  _ 

aO  MTWt  . /. . 

52249-2  (c),  (d)  . . 

52249-3  (c),  (d)  . 

emment  (Fixed-Price). 

Termination  for  ConvenierK^  of  the  Gov- 

See  following  Justification. 

52249-6(0  . 

emment  (Dismantling,  Demolition,  or 
Removal  ^  Improvements). 

Termination  for  Convenierx^  of  the  Gov- 

See  following  Justification. 

52249-6  (d),  (e)’ . 

52249-11  (0,  (d)  _ 

emment  (Blucational  and  Other  Non¬ 
profit  Institutions). 

Termination  (Cost-Reimbursement)  . 

Termination  of  Work  (Consolidated  Fa- 

See  following  Justification. 

See  following  Justification. 

P^it  Forms  . . 

cHities  or  Facilities  Acquisition). 

Part  49  Forms-SFs  1435,  1436,  1437, 
1438, 1439,  and  1440. 

See  following  Justification. 

FAR  Provision  52.203-2  and  the 
prescription  at  3.103  require  that 
ofierors  certify  that  proposed  prices 
were  arrived  at  independently  without, 
for  the  purpose  of  restricting 
competition,  consultation  with  other 
competitors.  This  certification  is 
required  to  continue  to  maintain  the 
integrity  of  the  Government 
procurement  process  by  insuring  fair 
access  to  all  interested  contractors.  The 
requirement  that  Certificates  of 
Independent  Price  Determination 
(QPDs)  be  submitted  by  ofierors  for 
Government  contracts  is  being  retained. 
First,  QPDs  require  the  disclosure,  by 
ofierors,  of  wi&  whom  prices  were 
discussed  or  to  whom  prices  were 
disclosed,  so  that  contracting  officers 
can  determine  whether  ofiers  have  been 
prepared  according  to  the  bid 
requirements  set  out  in  Government 
Requests  for  Proposals.  Unlike  private 
contracting  situations,  important  public 
policy  concerns  may  dictate  in  some 
instances  thaf  only  independently 
prepared  bids  are  acceptable,  while  in 
other  circiunstances  teaming  agreements 
may  be  acceptable  or  even  actively 
solicited.  Second,  certain  fypes  of  pre¬ 
bid  conduct  or  communications  among 
competitors,  such  as  attempting  to 
induce  another  firm  to  submit,  or  not  to 
submit,  an  ofier  or  disclosing  price 
information,  may  adversely  affect  the 
competitiveness  of  their  offers  and  yet 
not  constitute  an  unlawful  '‘agreement” 
under  Federal  antitrust  laws.  With 
taxpayer  dollars  at  stake,  the  public 
deserves  the  price  and  quality  benefits 
of  vigorous  competition.  QPDs  are 
necessary  to  preclude  conduct  and 


communications  that  diminish  the 
competitiveness  of  the  Federal 
contracting  process.  The  Government 
must  be  able  to  hold  those  who  seek  to 
obtain  public  monies  to  the  highest 
standa^  of  conduct  at  all  times,  and 
public  funds  must  be  protected  fix>m 
unlawful  collusion  in  the  bidding 
process.  These  policy  considerations 
justify  retaining  the  requirement  for  the 
submission  of  QPDs.  ITie  Department  of 
Justice  has  concluded  that  this 
certification  will  not  place  a  significant 
burden  on  most  offerors.  The  continued 
preparation  of  QPDs  will  not  place  a 
significant  burden  on  most  offerors.  For 
many  businesses,  and  particularly  for 
small  businesses,  very  few  officitds  are 
responsible  for  determining  the  prices 
being  offered  on  Government  contracts* 
The  Department  relies  on  the  certificate 
in  trials  of  bid  rigging  conspiracies 
because  the  certificate  demonstrates  that 
the  defendant  weis  put  on  notice  of 
antitrust  prohibitions  against  collusive 
bidding  and,  in  turn,  responded 
fiaudulently  when  asked  to  certify  the 
independent  and  non-coUusive  nature 
of  its  bid. 

FAR  Provision  52.209-5  and  the 
prescriptions  at  9.408  and  9.409  require 
certified  information  from  offerors 
regarding  debarment,  suspension,  and 
other  responsibility  matters.  This 
information  is  crucial  to  contracting 
officers  in  evaluating  the  responsibility 
of  prospective  contractors.  Not  cdl  the 
information  that  an  offeror  submits 
under  the  provision  at  52.209-5  is 
available  ^m  the  ^neral  Services 
Administration’s  (GSA)  List  of  Parties 
Excluded  from  Federal  Procurement  and 


Nonprocurement  Programs.  While  the 
list  is  updated  by  GSA  to  reflect 
suspensions  and  reinstatements  by  other 
Federal  eigencies,  the  list  can  not  be 
precisely  correct  at  all  times. 
Consequently,  the  certification  required 
by  this  provision  is  necessary  to  afford 
protections  to  both  the  Government  and 
contractors  by  providing  contracting 
officers  with  accurate  information  at  all 
times  on  which  to  evaluate  contractor 
respoirsibility.  The  alternative  is 
extensive  preaward  surveys. 

FAR  clause  52.213—1  provides  for 
contractor  payment  prior  to  the 
Government’s  receipt,  inspection  and 
acceptance  of  suppUes.  This 
certification  is  being  retained  because  it 
expedites  payment  to  contractors 
without  formal  acceptance  thereby 
improving  cash  flow.  The  alternative  to 
the  fast  pay  invoice  certification  would 
be  to  delay  contractor  payment  until  the 
Government  actually  received  the 
supplies  shipped. 

FAR  32.202— 4(b)(3)  requires 
contractors  to  certify  that,  when  the 
Government’s  secmity  for  contract 
financing  is  in  the  form  of  a  lien  on 
contractor  assets,  the  assets  subject  to 
the  lien  are  fr«e  fr'om  any  prior 
encumbrances.  This  certification  is 
being  retained  because  it  represents 
good  business  practice  to  ascertain  that 
no  other  encvunbrances  have  been 
attached  to  assets  pledged  by 
contractors  to  seciire  Government 
financing.  The  alternative  to  the  use  of 
a  certification  would  be  to  conduct  an 
exhaustive  search  of  contractor  records 
to  ensvue  no  other  liens  on  pledged 
assets  exist.- 
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FAR  32.304-8  requires  contractors  to 
certify  to  the  amount  of  their 
unliquidated  unguaranteed  borrowings. 
This  certification  is  being  retained 
because  the  Government  must  be  aware 
of  and  have  strong  confidence  in  the 
amount  of  outstanding  unguaranteed 
borrowing  before  it  can  prudently 
consent  to  contractor  requests  for 
additional  borrowing  during  the 
guaranteed  loan  period.  The  alternative 
would  be  to  obtain  this  financial 
information  fiom  the  contractor’s 
ledgers  which  is  more  burdensome.  The 
contractor  would  still  be  required  to 
submit  status  reports  in  writing 
regardless  of  the  requirement  for  a 
certification.  Thus,  the  imderlying 
burden  would  not  be  removed  even  if 
the  certificate  were.  > 

There  are  several  certifications 
reqviired  when  contractors  are 
requesting  progress  payments.  These 
ce^fications  and  associated 
documentation  are  required  when  the 
Government  is  providing  payments 
without  receiving  goods  or  services. 

FAR  clauses  52.232-5,  52.232-12, 
52.232-32  and  the  prescriptions  at 
32.503^,  32.503-5,  32.503-9,  32.503- 
14,  32.905,  32.1009,  and  32.1010  require 
contractor  certifications  when 
submitting  requests  for  progress 
payments.  Progress  payments  are  a  form 
of  contract  financing  which  benefit 
contractors.  For  this  benefit  to  accrue, 
the  contracting  officer  relies  on 
information  submitted  with  the 
certification  to  establish  the  amoimt  to 
be  paid  and  to  ensure  that  the  contractor 
has  met  certain  safeguards  necessary  to 
protect  taxpayer  funds.  Because 
progress  payments  cen  involve  large 
sums  of  money,  requiring  these 
certifications  is  a  prudent  business 
practice.  Even  if  a  certification  were  not 
required,  the  contractor  must  still 
submit  written  requests  with 
appropriate  docvimentation  for  payment. 
EliWnation  of  the  certification  will  not 
eliminate  that  imderlying  burden.  The 
only  alternative  would  be  an  audit  of 
the  contractor’s  records. 

FAR  42.1204  and  42.1205  require 
contractors  to  certify  that  a  novation  or 
contractor  change  of  name  was 
authorized  by  the  corporation’s 
governing  body  and  was  within  the 
scope  of  its  corporate  powers.  These 
certifications  are  being  retained  because 
they  are  necessary  to  enable  contracting 
officers  to  maintain  and  enforce 
contracts  with  entities  that  had  their 
contractual  interest  transferred  or 
assigned.  The  alternative  to  the  use  of 
certified  statements  would  be  to  obtain 
this  information  by  reviewing  and 
analyzing  the  contractor’s  legal 


documentation  in  support  of  the  name 
chanm  or  novation. 

FAR  clause  52.246-15  and  die 
prescriptions  at  46.315  end  46.504 
require  contractors  to  certify  that 
supplies  have  met  the  requirements  of 
the  contract  in  lieu  of  Government 
source  inspection,  thereby  allowing  the 
Government  to  eliminate  on-site 
inspections.  This  certification  is  being 
retained  because  it  reduces 
administrative  burden  for  both  the 
Government  and  contractors.  Hie 
alternative  would  be  increased  source 
inspections. 

FAR  clauses  52.249-2,  52.249-3, 
52.249-5,  52.249-6, 52.249-11  and  the 
prescriptions  at  49.106—4, 49.112-1, 
49.302,  49.304-2,  49.602-1,  49.603-1, 
49.603-2, 49.603-3,  and  49.603-8 
contain  procedures  for  settling  contracts 
terminated  for  the  convenience  of  the 
Government.  Because  these 
certifications  apply  to  final  settlement 
proposals,  the  indirect  costs  must  be 
certified  in  accordance  with  10  U.S.C. 
2324(h).  Strict  application  of  only  the 
statutorily  mandated  certification  would 
leave  areas  in  the  overall  settlement 
proposal  that  would  not  be  certified. 
Requiring  contractors  to  certify  all 
claimed  costs  as  a  condition  to  settle  a 
termination  claim  against  the 
Government  is  a  prudent  safeguard  of 
taxpayer  funds  and  is  less  burdensome 
than  requiring  one  settlement  form  for 
indirect  costs  that  must  be  certified  and 
one  settlement  form  for  all  other  costs. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  602,  et  seq., 
because  it  reiluces  the  number  of 
certifications  that  offerors  and 
contractors  must  provide  to  the 
Government.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  bwn 
prepared  and  is  summarized  as  follows: 
This  rule  proposes  to  amend  the  FAR  to 
remove  particular  certification 
requirements  for  contractors  and 
offerors  that  are  not  specifically 
imposed  by  statute,  and  which  have  not 
been  ajyroved  for  retention  by  the 
Administrator  for  Federal  Prooirement 
Policy.  The  objective  of  the  rule  is  to 
implement  the  Federal  Acquisition 
Reform  Act  of  1996  (Public  Law  104— 
106).  Section  4301b  requires  that  all 
certifications  not  specifically  required 
by  statute  be  eliminated  from  the  FAR 
unless  otherwise  approved  for  retention 
by  the  Administrator  for  Federal 
Procurement  Policy.  The  rule  will  apply 
to  all  businesses,  large  and  small,  who 
are  interested  in  receiving  Government 


contracts.  The  rule  imposes  no 
reporting,  recordkeeping,  or  other 
compliance  requirements,  but,  rather, 
deletes  existing  certification 
requirements  that  are  not  required  by 
statute  and  which  have  not  been 
approved  for  retention  by  the 
Administrator  for  Feder^  Procurement 
Policy.  The  rule  does  not  duplicate, 
overlap,  or  conflict  with  any  other 
Federd  rules.  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat.  A 
copy  of  the  IRFA  has  been  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 
Comments  are  invited  from  small 
business  and  other  interested  parties. 
Comments  fiom  small  entities 
concerning  the  affected  FAR  parts  will 
be  considered  in  accordance  with 
Section  610  of  the  Act.  Such  commmits 
should  be  submitted  separately  and  cite 
FAR  case  96-312  in  correspondence. 

C  Papwwoiii  Reductiim  Act 

The  Paperwork  Reduction  Act  (Public 
Law  96-511)  is  deemed  to  apply 
because  the  proposed  rule  eliminates 
certain  information  collection 
requirements  found  at  FAR  52.208-2, 
52.209-7,  52.209-6,  and  52.222-21. 
Accordingly,  a  request  for  elimination  of 
the  information  collection  requirement 
concerning  Certification  Requirements 
will  be  submitted  to  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  1,3,4, 

6,  8,  9, 12, 14, 16, 19,  22, 23,  25,  27,  29, 
31,  32,  36, 37, 42, 45, 47, 49,  52  and  53 

Government  procurement. 

Dated:  September  S,  1996. 

Edward  C  Loeb, 

Director,  Office  of  Federal  Acquisition  Policy 
Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  1,  3,  4,  6,  8,  9, 12, 14, 16, 19,  22, 

23,  25,  27,  29,  31,  32,  36,  37,  42,  45,  47, 
49,  52  and  53  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  48  CFR 
Parts  1,  3,  4,  6,  8,  9, 12, 14, 16, 19,  22, 
23,  25,  27,  29,  31,  32,  36,  37,  42,  45,  47, 
49,  52  and  53  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.Q  2301 
to  2331;  and  42  U.S.C.  2473(c). 

PART  l—FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.106  [Amended] 

2.  Section  1.106  is  amended  in  the 
table  following  the  text  by  removing  the 
following  entries  along  with  their 
control  numbers;  8.203-2,  9.5,  52.208- 
1,  and  52.222-21. 
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PART  8-IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Section  3.502-2(i)(l)  is  revised  to 
read  as  follows; 

3.502-2  Qeoerai. 

***** 

(i)*  *  * 

(1)  Have  in  place  and  follow 
reasonable  procedures  designed  to 
prevent  and  detect  violations  of  the  Act 
in  its  own  operations  and  direct 
biisiness  relationships  (e.g.,  company 
ethics  rules  prohibiting  kickbaclu  by 
employees,  agents,  or  subcontractors; 
education  programs  for  new  employees 
and  subcontractors,  explaining  policies 
about  kickbacks,  related  company 
procedures  and  the  consequences  of 
detection;  procurement  procediuus  to 
minimize  the  opportunity  for  kickbacks; 
audit  procedures  design^  to  detect 
kickbacks;  periodic  surveys  of 
subcontractors  to  elicit  information 
about  kickbacks;  procedures  to  report 
kickbacks  to  law  enforcement  officials; 
aimual  declarations  by  employees  of 
gifts  or  gratuities  received  from 
subcontractors;  aimual  employee 
declarations  that  they  have  violated  no 
company  ethics  rules;  persoimel 
practices  that  doeviment  unethical  or 
illegal  behavior  and  make  such 
information  available  to  prospective 
employers);  and 
***** 

PART  4— ADMNISTRATIVE  MATTERS 

4.  Section  4.102  is  amended  by 
.revising  the  last  sentence  of  paragraph 

(d)  to  read  as  follows: 

4.102  Contractor's  signature. 
***** 

(d)  Joint  ventures.  *  *  *  When  a 
corpenration  is  participating,  the 
contracting  officer  shall  verify  that  the 
corporation  is  authorized  to  participate 
in  the  joint  venture. 
***** 

PART  6— COMPETITION 
REQUIREMENTS 

6.302-3  [Amended) 

5.  Section  6.302-3  is  amended  by 
removing  paragraph  (b)(l)(viii). 

PART  8— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

3.002  [Amended] 

6.  Section  8.002  is  amended  by 
removing  paragrapb  (a),  and 
redesignating  paragraphs  (b)  through  (f) 
as  (a)  through  (^)* 


Subpart  8.2— {Removed  and  reaarvad] 

7.  Subpart  8.2  is  removed  and 
reserved. 

PART  9-CONTRACTOR 
QUALIFICATIONS 

9.506-4  [Amended] 

8.  Section  9.505-4(c)  is  amended  by 
removing  the  last  sentence. 

9.  Section  9.506  is  amended  in 
paragraph  (a)  by  revising  the  first 
sentence;  by  adding  “and”  after  the 
semicolon  in  (b)(1);  by  removing  (b)(2); 
by  redesignating  (b)(3)  as  (b)(2);  and  by 
revising  (c)(1)  and  (d).  The  revised  text 
reads  as  follows: 

9.506  Procedures. 

(a)  If  information  concerning 
prospective  contractors  is  necessary  to 
identify  and  evaluate  poteiitial 
organizational  conflicts  of  interest  or  to 
develop  recommended  actions, 
contracting  officers  should  first  seek  the 
information  firom  within  the 
Government  or  firom  other  readily 
available  sources.  *  *  * 

*  *  *  *  * 

(c) *  *  • 

(1)  Review  the  contracting  officer’s 
analysis  and  recommended  course  of 
action,  including  any  proposed  clause. 

***** 

(d)  The  contracting  officer  shall — 

(1)  Include  any  approved  clause(s)  in 
the  solicitation  or  the  contract; 

(2)  Consider  additional  information 
provided  by  prospective  contractors  in 
response  to  the  solicitation  or  during 
negotiations; 

(3)  Before  awarding  the  contract, 
resolve  the  conflict  or  the  potential 
conflict  in  a  manner  consistent  with  the 
approval  or  other  direction  by  the  head 
of  the  contracting  activity. 
***** 

9.507-1  [Removed  and  reserved] 

10.  Section  9.507-1  is  removed  and 
reserved. 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

11.  Section  12.503  is  amended  by 
revising  paragraphs  (b)(1)  and  (1))(5)  to 
read  as  follows: 

12.503  Applicability  of  certain  laws  to 
Executive  agency  contracts  for  the 
acquisition  of  commercial  Hems. 
***** 

(b)*  *  * 

(1)  33  U.S.C.  1368,  Reqriirement  for  a 
clause  under  the  Federal  Water 
Pollution  Control  Act  (see  23.105). 

***** 


(5)  42  U.S.C.  7606,  Requirements  for 
a  clause  under  the  Clean  Air  Act  (see 
23.105). 

12.504  [Amended] 

12.  Section  12.504  is  amended  by 
removing  paragraph  (a)(16). 

PART  14-SEALED  BIDDING 

14.405  [Amended] 

13.  Section  14.405(f)  is  amended  by 
removing  “certifications"  and  inserting 
“representations”  in  its  place. 

PART  18— TYPES  OF  CONTRACTS 

16.306  [Amended] 

14.  Section  16.306  is  amended  in 
paragraph  (d)(2)  by  removing 
“certification”  and  inserting 
“statement”  in  its  place. 

PART  19-SMALL  BUSINESS 
PROGRAMS 

19.001  [Amended] 

15.  Section  19.001  is  amended  in  the 
introductory  text  of  paragraph  (b)  of  the 
definition  “Small  disadvantaged 
business  concern”  by  removing 
“certify”  and  inserting  “represent”. 

16.  Section  19.301  is  ambnded  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

19.301  Representation  by  the  offeror. 

(a)  To  be  eligible  for  award  as  a  small 
business,  an  offeror  must  represent  in 
good  faith  that  it  is  a  small  business  at 

ffie  time^of  its  written  representation. 

*  *  * 

***** 

17.  Section  19.303  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(2);  in  paragraph  (c)(2)(vi) 
by  removing  “certif^g”  and  inserting 
“acknowledging”  in  its  place;  and  by 
revising  the  second  sentence  of 
paragraph  (c)(3)  to  read  as  follows: 

19.303  Detsrmining  product  or  service 
classifications. 

***** 

(c)  *  *  * 

(2)  The  appeal  shall  be  in  writing  and 
shall  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Small  Business 
Administration,  Washington,  D.C 
20416.  No  particular  form  is  prescribed 
for  the  appeal.  However,  time  limits  and 
procedures  set  forth  in  SBA’s 
regulations  at  13  CFR  121.11  are  strictly 
enforced.  The  appellant  shall  submit  an 
original  and  one  legible  copy  of  the 
appeaL  In  the  case  of  telegraphic 
appeals,  the  telegraphic  notice  shall  be 
confirmed  by  the  next  day  mailing  of  a 
written  appeal,  in  dupUcate.  By  signing 
the  submission,  a  party  or  its  attorney 


c 
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attests  that  the  statements  and 
allegations  in  the  submission  are  true  to 
the  best  of  its  knowledge,  and  that  the 
submission  is  not  being  filed  for  the 
purpose  of  delay  or  harassment.  The 
appeal  shall  include — 

it  ft  It  *  it 

(3)  •  *  *  The  contracting  officer’s 
response,  if  any,  to  the  appeal  must 
include  appropriate  argument  and 
evidence,  and  must  be  filed  with  the 
Office  of  Hearings  and  Appeals  no  later 
than  5  business  days  after  receipt  of  the 
appeal.  *  *  * 

19.501  [Amended] 

18.  Section  19.501  is  amended  by 
removing  paragraph  (h). 

19.508  [Removed] 

18a.  Section  19.508  is  removed. 

19.  Section  19.703  is  amended  in 
paragraph  (a)(2)  by  revising  the  second 
and  fourth  sentences  to  read  as  follows: 

19.703  Eligibility  requirements  for 
participating  In  the  program. 

(a)  *  *  * 

(2)  *  *  *  Individuals  who  represent 
that  they  are  members  of  named  groups 
(Black  Americans.  Hispanic  Americans, 
Native  Americans,  Asian-Pacific 
Americans,  Subcontinent-Asian 
Americans)  may  also  represent 
themselves  as  socially  and  economically 
disadvantaged.  *  *  *  Concerns  who  are 
tribally-owned  entities  or  Native 
Hawaiian  Organizations  may  represent 
themselves  as  socially  and  economically 
disadvantaged  if  they  quahfy  imder  the 
requirements  of  13  CFR  124.112  or  13 
CFR  124.113,  respectively.  •  *  * 
***** 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

20.  Section  22.810(a)  is  revised  to 
read  as  follows: 

22.810  Solicitation  provisions  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.222-22,  Previous 
Contracts  and  Compliance  Reports,  in 
solicitations  when  a  contract  is 
contemplated  that  will  include  the 
clause  at  52.222-26,  Equal  Opportunity. 
***** 

PART  23— ENVIRONMENT. 
CONSERVATION,  OCCUPATIONAL 
SAFETY.  AND  DRUG-FREE 
WORKPLACE 

23.102  [Amended] 

21.  Section  23.102  is  amended  in 
paragraph  (d)  by  removing  the  reference 


“40  CFR  Part  15”  and  inserting  “40  CFR 
Part  32”  in  its  place. 

22.  Section  23.105  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

23.105  Solicitation  provision  and  contract 
clause. 

(a)  The  contracting  officer  shall  insert 
the  solicitation  provision  at  52.223-1, 
Notification  of  Clean  Air  Act  and/or 
Clean  Water  Act  Convictions,  in 
solicitations  containing  the  clause  at 
52.223—2,  Clean  Air  and  Water  (see 
paragraph  (b)  of  this  section). 
***** 

23.  Section  23.106  is  amended  by 
revising  pciragraph  (a)  to  read  as  follows: 

23.106  Delaying  award. 

(a)  If  an  otherwise  successful  offeror 
informs  the  contracting  officer  that  EPA 
is  considering  listing  a  facility  proposed 
for  contract  performance  (see  the 
provision  at  52.223-1,  Notification  of 
Clean  Air  Act  and/or  Clean  Water  Act 
Convictions),  the  contracting  officer 
shall  promptly  notify  the  EPA 
Administrator  or  a  designee,  in  writing, 
that  the  offeror  is  being  considered  for 
award. 

***** 

24.  Section  23.302  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

23.302  Policy. 

***** 

(d)  •  *  * 

(1)  By  the  apparently  successful 
offeror  prior  to  contract  award  if 
hazardous  materials  are  expected  to  be 
used  during  contract  performance. 

***** 

25.  Section  23.601  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

23.601  Requirements. 

*  *  *  *  ^  * 

(c)  The  clause  permits  the  contracting 
officer  to  waive  the  notification  if  the 
contractor  states  that  the  notification  on 
prior  deliveries  is  still  current.  The 
contracting  officer  may  waive  the  notice 
only  after  consultation  with  cognizant 
technical  representatives. 

*  *  *  *  ^  * 

PART  25— FOREIGN  ACQUISITION 

25.109, 25.305,  and  25.408  [Amended] 

26.  Part  25  is  amended  in  the 
following  sections  by  removing 
“Certificate”  and  inserting  “Provision” 
in  its  place:  25.109(a),  25.305(a);  and 
25.408(a)(1). 

26b.  In  addition  to  the  amendment  set 
forth  above,  section  25.408  is  further 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 


25.408  Solicitation  provision  and  contract 
clause. 

***** 

(b)  The  contracting  officer  shall  rely 
on  the  information  submitted  by  the 
offeror. 

***** 

PART  27— PATENT,  DATA,  AND 
COPYRIGHTS 

27.  Section  27.303(e)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

27.303  Contract  clauses. 
***** 

(e)  For  those  agencies  excepted  imder 
paragraph  (a)(l)(i),  only  small  business 
firms  or  non-profit  organizations  qualify 
for  the  clause  at  52.227-11. 

***** 

28.  Section  27.406  is  amended  by 
revising  paragraph  (c);  in  paragraph 
(d)(1)  and  (d)(2),  and  twice  in  (d)(3)  by 
removing  (C)  certification  and  inserting 
“(D)  declaration”;  and  in  paragraph 
(d)(2)  by  removing  certify  and  inserting 
“declare”  in  its  place.  The  revised  text 
reads  as  follows: 

27.406  Acquisition  o1  data. 
***** 

(c)  Acceptance  of  data.  As  required  by 
41  U.S.C.  418a(d)(7),  acceptabihty.of 
technical  data  delivered  imder  a 
contract  shall  be  in  accordance  with  the 
appropriate  contract  clause  as  required 
by  Subpart  46.3,  and  the  clause  at 
52.227-21,  Technical  Data  Declaration, 
Revision,  and  Withholding  of 
Payment — Major  Systems,  when  it  is 
included  in  the  contract.  (See  paragraph 

(d)  of  this  section.) 
***** 

27.409  [Amended] 

29.  Section  27.409  is  amended  in 
paragraph  (q)  by  removing 
“Certific:ation”  and  inserting 
“Declaration”  in  its  place. 

PART  29— TAXES 

30.  Section  29.305^s  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

29.305  State  and  local  tax  exemptions. 
***** 

(b)  *  *  * 

(3)  Under  a  contract  or  purchase  order 
that  contains  no  tax  provision,  if: 

(i)  Requested  by  the  contractor  and 
approved  by  the  contracting  officer  or  at 
the  discretion  of  the  contracting  officer, 
and 

(ii)  Either  the  contract  price  does  not 
indude  the  tax  or,  if  the  transaction  or 
property  is  tax  exempt,  the  contractor 
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consents  to  a  reduction  in  the  contract 
price. 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.  Section  31.110  is  amended  by 
revising  the  first  sentence  of  paragraph 

(a)  to  read  as  follows: 

31.110  Indirect  coat  rate  certification  and 
penalties  on  unaHotwabie  coats. 

(a)  Certain  contracts  require 
certification  of  the  indirect  cost  rates 
proposed  for  final  payment  purposes. 

***** 

31.205-22  Legisiative  lobbying  costs. 

32.  Section  31.205-22  is  amended  by 
revising  the  section  heading  as  set  forth 
above;  by  removing  paragraph  (d)  and 
redesignating  paragraphs  (e)  and  (f)  as 
(d)  and  (e),  respectively;  and  in  the 
newly  designated  (d)  by  addir^  “(See 
42.703-2)”  after  “uriallowable”. 

PART  32— CONTRACT  FINANaNG 

32.805  [Amended] 

33.  Section  32.805  is  amended  in 
paragraph  (a)(l)(iii)  by  removing 
“certified”  and  inserting  “true”. 

PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

34.  Section  36.205  ie  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

36.205  Statutory  cost  limitations. 
***** 

(b) *  *  *  tjjaj  tjjg  price  on  each 
schedule  shall  include  an  approximate 
apportionment  of  all  estimated  direct 
costs,  allocable  indirect  costs,  and 
profit. 

***** 

PART  37— SERVICE  CONTRACpNG 

35.  Section  37.402  is  revised  to  read 
as  follows: 

37.402  Contracting  officer  responsibilities. 

Contracting  officers  shall  obtain 
evidence  of  insurability  concerning 
medical  liability  insurance  from  the 
apparently  successful  o^ror  prior  to 
contract  award  and  shall  obtain 
evidence  of  insurance  demonstrating  the 
reqviired  coverage  prior  to 
conunencement  of  performance. 

PART  42— CONTRACT 
ADMINISTRATION 

36.  Section  42.703—2  is  amended  by 
revising  paragraph  (a);  in  paragraph 

(c)(1)  by  removing  “billing  rates  or”  and 
inserting  “final”  in  its  plairo;  and  by 
revising  paragraph  (f)  to  read  as  follows: 


42.703-2  Certificats  of  Indirect  costs. 

(a)  General.  In  accordance  with  10 
U.S:Q  2324(h)  and  41  U.S.C.  256(h).  a 
proposal  shall  not  be  accepted  and  no 
agreement  shall  be  made  to  establish 
final  indirect  cost  rates  imless  the  costs 
have  been  certified  by  the  contractor. 
***** 

(f)  Contract  clause.  (1)  Except  as 
prodded  in  paragraph  (f)(2)  of  this 
subsection,  the  clause  at  52.242—4, 
Certification  of  Indirect  Costs,  shall  be 
incorporated  into  all  solicitations  and ' 
contracts  which  provide  for 
establishment  of  final  indirect  cost  rates. 

(2)  The  Department  of  Energy  may 
provide  an  alternate  clause  in  is  agency 
supplement  for  its  management  and 
operating  contracts. 

PART  45-GOVERNMENT  PROPERTY 

45.606-1  [Amended] 

37.  Section  45.606-1  is  amended  by 
removing  the  designation  of  paragraph 
(a);  and  by  removing  paragraph  (b). 

PART  47— TRANSPORTATION 

38.  Section  47.303-17  is  amended  by 
revising  paragraph  (d)(3)(ii)  to  read  as 
follows; 

47.303-17  Contractor-prepaid  commercial 
bills  of  lading,  small  packa^  shipments. 
***** 

(d)*  *  * 

(3) *  *  * 

(ii)  The  contractor  agrees  to  furnish 
evidence  of  payment  when  requested  by 
the  Government. 

***** 

47.305-11  [Amended] 

39.  Section  47.305-11  is  amended  by 
removing  the  designation  of  paragraph 
(a)  and  adding  the  text  to  the  end  of  the 
vmdesignated  paragraph  which  precedes 
it;  by  removing  paragraph  (b);  and 
redesignating  paragraphs  (a)(1)  through 
(3)  as  (a)  through  (c). 

40.  Section  47.403-3  is  amended  in 
paragraph  (a)  by  removing  certificate  or; 
and  by  revising  paragraph  (c)  to  read  as 
follows: 

47.403-3  Disallowance  of  expenditures. 
***** 

(c)  The  justification  requirement  is 
satisfied  by  the  contractor’s  use  of  a 
statement  similar  to  one  contained  in 
the  clause  at  52.247-63,  Preference  for 
U.S.-Flag  Air  Carriers.  (See  47.405.) 

41.  Se^on  47.404  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

47.404  Air  freight  forwarders. 
***** 

(b)  *  *  *  (2)  justification  for  the  use 
of  foreign-fit^  air  carriers  similar  to  the 


one  shown  in  the  clause  at  52.247-63, 
Preference  for  U.S.-Flag  Air  Carriers. 

PART  49— TERMINATION  OF 
CONTRACTS 

42.  Section  49.108-3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

48.108-3  Settlement  procedure. 
***** 

(b)  Except  as  provided  in  49.108-4, 
the  TCO  shall  require  that: 

(1)  All  subcontractor  termination 
inventory  be  disposed  of  and  accounted 
for  in  accordance  with  Part  45;  and 

(2)  The  prime  contractor  submit  for 
approval  or  ratification,  all  termination 
settlements  with  subcontractors. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.208- 1  and  52.208-2  [Removed  and 
reserved] 

43.  Sections  52.208-1  and  52.208-2 
are  removed  and  reserved. 

44.  Section  52.209-3  is  amended  in 
Alternate  I  by  revising  the  date  and 
paragraph  (i)  to  read  as  follows: 

52.208- 3  First  Article  Approval — 
Contractor  Testing. 
***** 

Alternate  I  (Date).  *  *  * 

(i)  The  Contractor  shall  produce  both 
the  first  article  and  the  production 
quantity  at  the  same  facility. 

***** 

45.  Section  52.209-4  is  amended  by 
revising  the  date  and  paragraph  (j)  of 
Alternate  I  to  read  as  follows: 

52.208- 4  First  Article  Approval — 
Government  Testing. 
***** 

Alternate  I  (DATE).  *  *  * 

(j)  The  Contractor  shall  produce  both 
the  first  article  and  the  production 
quantity  at  the  same  facility. 

***** 

52208-7  and  52J209-8  [Removed] 

47.  Sections  52.209-7  and  52.209-8 
are  removed. 

46.  Section  52.212-3  is  amended — 
a.  By  revising  the  provision  date, 

paragraph  (c)(2),  the  introductory  text  of 

(c) (6),  and  the  last  sentence  of  the 
intrc^ctory  text  of  (c)(6)(ii); 

c.  By  revising  the  introductory  text  of 

(d) ,  and  by  removing  (d)(1)  and  the 
undesignated  paragraph  following  it, 
and  redesignating  (d)(2)  and  (d)(3)  as 
(d)(1)  and  (d)(2),  respectively;  and 

c.  In  the  introductory  text  of  (f)  by 
removing  “Certificate”  and  inserting 
“Provision”  in  its  place,  and  by  revising 
(f)(1)  and  (f)(3).  The  revised  text  reads 
as  follows: 
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52.2tS-3  Offeror  ReprMsntatiom  and 
CertHte«tk>ne--Commefclal  rteme. 

*  •  Ik  *  * 

OFFEROR  REPRESENTATIONS  AND 
CERTmCATIONS-COMMERCIAL 
ITEMS  (DATE) 

***** 

(c) *  *  * 

(2)  Small  disadvantaged  business 
concern.  The  offeror  represents  that  it  □ 
is,  □  is  not  a  small  disadvantaged 
business  concern. 

***** 

(6)  Small  Business  Size  for  the  Small 
Business  Competitiveness 
Demonstration  Program  and  for  the 
Targeted  Indiistiy  Categories  under  the 
Sm^  Biisiness  Competitiveness 
Demcmstration  Progi^.  (Complete  only 
if  the  offerorhas  represented  itself  to  be 
a  small  business  concern  under  the  size 
standards  for  this  solicitation.] 
***** 

(ii)  *  *  *  Offeror  represents  as 
follows: 

***** 

(d)  Representations  required  to 
implement  provisions  of  Executive 
Order  11246 — 

***** 

(f)  *  *  * 

(1)  Each  end  product  being  offered, 
except  those  listed  in  paragraph  (f)(2)  of 
this  provision,  is  a  domestic  end 
product  (as  defined  in  the  clause 
entitled  “Buy  American  Act— Trade 
Agreements — Balance  of  Payments 
Program”).  Components  of  unknown 
ori^  have  been  considered  to  have 
been  mined,  produced,  or  manujEactured 
outside  the  United  States,  a  designated 
country,  a  North  American  Free  Trade 
Agreement  (NAFTA)  coimtry,  or  a 
C^bbean  Basin  country,  as  defined  in 
section  25.401  of  the  Federal 
Acquisition  Regulation. 

*  ->  *  *  *  * 

(3)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end 
products,  designated  country  end 
products,  NAFTA  country  end  products, 
and  Caribbean  Basin  country  end 
products  over  other  end  products.  In 
order  to  obtain  these  preferences  in  the 
evaluation  of  each  excluded  end 
product  listed  in  paragraph  (f)(2)  of  this 
provision,  offerors  must  identify  and  list 
below  those  excluded  end  products  that 
are  designated  coimtry  end  products  or 
NAFTA  coimtry  end  products,  or 
Caribbean  Basin  country  end  products. 
Products  that  are  not  identified  and 
listed  below  will  not  be  deemed 
designated  coimtry  end  products, 
NA^A  country  end  products,  or 
Caribbean  Basin  country  end  products. 


Offerors  must  insert  the  applicable  line 
item  numbears  in  the  following: 

(i)  The  following  supplies  qualify  as 
“designated  country  nod  products”  or . 
“NA^A  country  end  products”  as 
those  terms  are  defined  in  the  clause 
entitled  “Buy  American  Act— Trade 
Agreements — ^Balance  of  Payments 
Program”: 


(Insert  line  item  numbers) 

(ii)  Hie  following  supplies  qualify  as 
“Caribbean  Basin  country  end 
products”  as  that  term  is  defined  in  the 
clause  entitled  “Buy  American  Act — 
Trade  Agreements — ^Balance  of 
Payments  Program”: 


(Insert  line  item  numbers) 

*  *  *  *  * 

48.  Section  52.214-30  is  revised  to 
read  as  follows: 

52.214-30  Annual  Repraaentatlona  and 
Certmcatlona— Sealed  Bidding. 

As  prescribed  in  14.201-6(u),  insert 
the  following  provision: 

ANNUAL  REPRESENTATIONS  AND 
CERTIFICATIONS— SEALED  BIDDING 
(DATE) 

The  bidder  has  (check  the  appropriate 
block):  □  (a)  Submitted  to  the 
contracting  office  issuing  this 
solicitation,  annual  representations  and 

certifications  dated _ . 

[Insert  date  of  si ffnature  of  submission], 
which  are  incorporated  herein  by 
reference,  and  are  current,  accurate,  and 
complete  as  of  the  date  of  this  bid, 
except  as  follows  [inseit  changes  that 
affect  only  this  solicitation;  if  “none.  ”  so 
state]: _ 

□  (b)  Enclosed  its  aimual 
representations  and  certifications. 

(End  of  provision) 

49.  Sc^on  52.215-35  is  revised  to 
read  as  follows: 

52.216-35  Annual  Repreaentationa  and 
Certiflcationa— Negotiation. 

As  prescribed  in  15.407(i),  insert  the 
following  provision: 

ANNUAL  REPRESENTATIONS  AND 
CERTmCATIONS— NEGOTIATION 
(DATE) 

The  offeror  has  (check  the  appropriate 
block): 

□  (a)  Submitted  to  the  contracting 
office  issuing  this  solicitation,  annual 
representations  and  certifications  dated 

_ (insert  date  of 

signature  on  submission]  which  are 


incorporated  herein  by  reference  and  are 
current,  accurate,  and  complete  as  of  the 
date  of  this  bill,  except  as  follows  (inseit 
changes  that  affect  only  this  solicitation; 

if  “none.”  so  state]: _ 

□  (b)  Enclosed  its  anmiiil 
representations  and  certifications. 

(End  of  provision) 

52.215- 2  [Amandadl 

50.  Section  52.216-2  is  amended  by 
revising  the  clause  date  to  read 
“(DATE)”;  and  in  paragraph  (b)  by 
removing  the  last  sentence. 

52.216- 3  [Amended] 

51.  Section  52.216-3  is  amended  by 
revising  the  clause  date  to  read 
“(DATE)”;  and  in  paragraph  (b)  by 
removing  the  last  sentence. 

52.216- 4  [Amended] 

52.  Section  52.216—4  is  amended  by 
revising  the  clause  date  to  read 
“(DATE)”;  and  by  removing  par^raph 
(d)  and  redesignating  paragraph  (e)  as 
(d). 

52.216- 1  [Amended] 

53.  Section  52.219-1  is  amended  by 
revising  the  provision  date  to  read 
“(DATE)”;  and  in  paragraph  (b)(l}  by 
removing  “and  certifies”. 

52.219- 15  [Removed  and  Reeerved] 

54.  Section  52.219-15  is  removed  and 
reserved, 

52.219- 18  [Amended] 

55.  Section  52.219-18  is  amended  by 
revising  the  clause  date  to  read 
“(DATE)”;  and  in  par^raph  (b)  by 
removing  “certifies”  and  inserting 
“represents”. 

56.  Section  52.219-19  is  amended  by 
revising  the  date  and  paragraph  (b)  of 
the  provision  to  read  as  follows: 

52.219- 19  Small  Bualneaa  Concern 
RepreeentaMon  for  the  SmaH  Buelneee 
Compedti  vanes  B  Demonetratton  Program. 
***** 

SMALL  BUSINESS  CONCERN 
REPRESENTATION  FOR  THE  SMALL 
BUSINESS  COMPETITIVENESS 
DEMONSTRATION  PROGRAM  (DATE) 

***** 

(b)  [Complete  only  if  the  Offerorhas 
represented  itself  under  the  provision  at 

52.219- 1  as  a  small  business  concern 
under  the  size  standards  of  this 
solicitation.] 

The  offeror  □  is,  □  is  not  an  emerging 
small  business. 

***** 

52.219- 21  [Amended] 

57.  Section  52.219-21  is  amended  by 
revising  the  clause  date  to  read  (XXX); 


48364  Federal  Register  /  VoL  61,  No.  178  /  Thursday,  September  12,  1996  /  Proposed  Rules 


in  the  parenthetical  following  the 
provisitm  heading  by  lemovil^ 
“certified”  and  inserting  “represented”; 
and  in  the  first  paragraph  of  the 
provisiem  by  removing  “and  certifies”. 

82.222- 21  [Reearved] 

58.  Section  52.222—21  is  removed  and 
reserved. 

59.  Section  52.223-1  is  revised  to  read 
as  fbUoMTs: 

82.223- 1  Notmeadon  of  Cleon  Air  Act  amV 
or  Clean  Water  Act  Convictlona. 

As  prescribed  in  23.105(a),  insert  the 
foUowing  provision  in  solicitations 
containing  the  clause  at  52.223-2,  Clean 
Air  and  Water 

NOTIFICATION  OF  CLEAN  AIR  ACT 
AND/OR  CLEAN  WATER  ACT 
CONVICTIONS  (DATE) 

(a)  If  a  facility  owned  or  leased  by  the 
o^ror  is  propmed  to  be  used  in  the 
performance  of  the  contract,  and  the  ' 
facility  owner,  lessee,  or  supervisor  was 
convicted  of  a  violation  at  that  facility 
of  Section  113  of  the  Gean  Air  Act 
(CAA),  42  U.S.C  7413,  or  Section  309(c) 
of  the  Gean  Water  Act  (CWA),  33  U.S.C. 
1319(c),  the  offeror  shall  notify  the 
Contracting  Officer  whether  such 
facility  is  presently  owned,  leased  or 
supervised  by  the  convict^  person.  The 
notification  shall  be  sribmitt^  with  the 
offer;  if  the  conviction  occurs  on  or  after 
the  date  the  offer  was  submitted,  the 
offeror  shall  promptly  submit  a  separate 
notification  to  the  Ccmtracting  Officer. 

(b)  After  receiving  notification  of  a 
CAA  or  a  CWA  conviction,  the 
Contracting  Officer  may  make  awrard 
only  if  the  Contracting  Officer  obtains 
confirmation  that  the  Enviromnental 
Protection  Agency  has  certified  that  the 
condition  giving  rise  to  the  conviction 
has  been  corrected,  or  that  the  agency 
head  has  excepted  the  contract  or 
subcontract  from  the  CAA  or  CWA- 
ineligibility. 

(End  of  provision) 

60.  Section  52.223-3  is  amended  by 
revising  the  clause  date  and  paragraphs 

(c)  and  (e)  to  read  as  follows: 

52.223- 3  Hazardous  Maftariai  MentHIcatlon 
and  Matarial  Safety  Data 
***** 

HAZARDOUS  MATERIAL 
IDENTmCATION  AND  MATERIAL 
SAFETY  DATA  (DATE) 
***** 

(c)  This  list  must  be  updated  during 
performance  of  the  contract  whenever 
the  Contractor  determines  that  any  other 
material  to  be  delivered  under  this 
contract  is  hazardous. 

*  *  *  *  *  ' 


(e)  If.  after  award,  there  is  a  change  in 
the  composition  of  the  item(8)  or  a 
revision  to  Federal  Standard  No.  313, 
which  renders  incomplete  or  inaccurate 
the  data  submitted  under  paragraph  (d) 
of  this  clause,  the  Contractor  shall 
promptly  notify  the  Contracting  Officer 
and  residnnit  the  data. 
***** 

61.  Section  52.223-7  is  amended  by 
revising  the  clause  date  and  paragraph 
(b)(2)  to  read  as  follows: 

52J223-7  NotiM  of  Radfoaettve  Materials. 

NOTICE  OF  RADIOACTIVE 
MATERIALS  (DATE) 

*  *  A  *  * 

(b)*  *  • 

(2)  State  that  the  quantity  of  activity, 
characteristics,  and  composition  of  the 
radioactive  material  have  not  changed; 
and 

*  *  *  *  * 

62.  Sectim  52.225-1  is  ammided  by 
revising  its  heading;  and  by  revising  the 
provision  heading  and  the  first 
paragraph  to  read  as  follows: 

82.225-1  Buy  American  Provision. 

*  •  *  *  * 

BUY  AMERICAN  PROVISION  (DATE) 

The  offeror  shall  list  below  each  end 
product  that  is  not  a  domestic  end 
product  (as  defined  in  the  clause 
entitled  “Buy  American  Act-Supplies”). 
Components  of  unknown  origin  are 
considered  to  have  been  mined, 
produced,  or  manufiictured  outside  the 
United  States. 


Excluded  end 
products 

Country  of  origin 

*  *  *  * 

* 

(End  of  provision) 

63.  S«[:tion  52.225-6  is  amended  by 
revising  the  heading;  and  by  revising  the 
heading  and  date  and  paragraph  (a)  of 
the  provision  to  read  as  foUows: 

52.225-6  Balance  of  Payments  Program 
Provision. 

BALANCE  OF  PAYMENTS  PROGRAM 
PROVISION  (DATE) 

(a)  The  offeror  shall  list  below  each 
end  product  or  service  that  is  not  a 
domestic  end  product  or  service  (as 
defined  in  the  clause  entitled  “Balance 
of  Payments  Program”).  Components  of 
unknown  origin  have  been  considered 
to  have  been  mined,  produced,  or 
manufactured  outside  the  United  States. 
***** 


52.226-7  [Amandsd] 

64.  Section  52.225-7  is  amended  by 
revising  the  date  of  the  provision 
heading  to  read  “(DATE)”;  and  in 
paragraph  (b)  by  removing  “Certificate” 
and  inserting  “Provision”. 

65.  52.225^  is  amended  by  revising 
the  section  and  provision  headings;  and 
by  revising  paragraphs  (a)  and  (c)  of  the 
provision  to  read  as  follows: 

82.225-8  BuyAmerican  Act— Trade 
AQraements— Balanoe  of  Payments 
Program  Provision. 
***** 

BUY  AMERICAN  ACT— TRADE 
AGREEMENTS— BALANCE  OF 
PAYMENTS  PROGRAM  PROVISION 
(DATE) 

(a)  Each  end  product  being  offered, 
except  those  lirted  in  paragraph  (b)  of 
this  provision,  is  a  domestic  end 
product  (as  defined  in  the  clause 
entitled  “Buy  American  Act — Trade 
Agreements — ^Balance  of  Payments 
Program”).  Components  of  unknown 
origin  have  been  considered  to  have  " 
been  mined,  produced,  or  manufactured 
outside  the  United  States,  a  designated 
country,  a  North  American  Free  Trade 
Agreement  (NAFTA)  country,  or  a 
C^bbean  Basin  coimtry,  as  defined  in 
section  25.401  of  the  F^eral 
Acquisition  Regulation. 
***** 

(c)  Offers  will  be  evaluated  by  giving 
certain  preferences  to  domestic  end 
products,  designated  covmtry  end 
products.  NA^A  cormtry  end  products, 
and  Caribbean  Basin  country  end 
products  over  other  end  products.  In 
order  to  obtain  these  preferences  in  the 
evaluation  of  each  excluded  end 
product  listed  in  paragraph  (b)  of  this 
provision,  offerors  must  identify  and  list 
below  those  excluded  end  products  that 
are  designated  country  end  products  or 
NAFTA  coimtry  end  products,  or 
Caribbean  Basin  country  end  products. 
Products  that  are  not  idjmtified  and 
listed  below  will  not  be  deemed 
designated  coimtry  end  products, 
NAFTA  country  end  products,  or 
Caribbean  Basin  country  end  products. 
Offerors  must  insert  the  applicable  line 
item  numbers  in  the  following: 

(1)  The  following  supplies  qualify  as 
“designated  country  end  products  or 
NAFTA  country  end  products”  as  those 
terms  are  defined  in  ffie  clause  entitled 
“Buy  American  Act — Trade 
Agreements — ^Balance  of  Payments 
Program:” 


[Insert  line  item  numbers] 

(2)  The  following  suppUes  qualify  as 
“Caribbean  Basin  country  end 
products”  as  that  term  is  defined  in  the 
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clause  entitled  "Buy  American  Act — 
Trade  Agreements — ^Balance  of 
Payments  Program”: 


[Insert  line  item  niunbers] 

***** 

66.  Section  52.225-9  is  amended  by 
revising  the  clause  date  to  read 
“(DATE)”;  and  by  revising  the  third  and 
fovirth  sentences  of  paragraph  (b)  to  read 
as  follows: 

52.225- 0  Buy  American  Act— Trade 
Agreements — Balance  of  Payments 
P^ram. 

*  *  *  *'  * 

BUY  AMERICAN  ACT— TRADE 
AGREEMENTS^BALANCE  OF 
PAYMENTS  PROGRAM  (DATE) 
***** 

(b)  *  *  *  The  Contractor  agrees  to 
deliver  imder  this  contract  only 
domestic  end  products  xmless,  in  its 
offer,  it  specifies  delivery  of  foreign  end 
products  in  the  provision  entitled  "Buy 
American  Act — ^Trade  Agreements — 
Balance  of  Payments  Program 
Provision”.  An  offer  stating  that  a 
designated,  NAFTA,  or  Caribbean  Basin 
country  end  product  will  be  supplied 
requires  the  Contractor  to  supply  a 
designated,  NAFTA,  or  Caribbew  Basin 
country  end  product  or,  at  the 
Contractor’s  option,  a  domestic  end 
product.  *  *  * 

***** 

52.225- 21  [Amended] 

67.  Section  52.225-21  is  amended  by 
revising  the  clause  date  to  read 
“(XXX)”;  in  the  third  sentence  of 
paragraph  (c)  by  removing  “Certificate” 
and  inserting  “Provision”  in  its  place;  in 
Alternate  I  by  revising  the  date  to  read 
“(XXX)”;  and  in  paragraph  (c)  by 
removing  “Certificate”  and  inserting 
“Provision”  in  its  place. 

52.227- 12  [Amended] 

68.  Section  52.227-12  is  amended  by 
revising  the  clause  date  to  read 
“(DATE)”;  and  in  paragraph  (f)(7)(ii)  by 
removing  “certifying”  wherever  it 
appears  and  inserting  “stating”. 

52.227- 13  [Amended] 

69.  Section  52.227-13  is  amended  by 
revising  the  clause  date  to  read 
“(DATE)”;  and  in  paragraph  (e)(3)(ii)  by 
removing  “certifying”  wherever  it 
appears  and  inserting  “stating”. 

70.  Section  52.227-21  is  amended  by 
revising  the  section  and  clause 
headings,  the  clause  date,  paragraph 
(b)(1),  &e  first  sentence  of  (b)(2),  and 
(d)(l)(ii)  to  read  6is  follows: 


52.227- 21  Technicai  Data  Declaration. 
Revision,  and  Wfdiholding  of  Payment— 
Ma]or  Systems. 

***** 

TECHNICAL  DATA  DECLARATION, 
REVISION,  AND  WITHHOLDING  OF 
PAYMENT— MAJOR  SYSTEMS  (DATE) 
***** 

(b)  Technical  data  declaration.  (1)  All 
technical  data  that  are  subject  to  this 
clause  shall  be  accompanied  by  the 
following  declaration  upon  delivery: 

TECHNICAL  DATA  DECLARATION 
(DATE) 

The  Contractor, _ , 

hereby  declares  that,  to  the  best  of  its 
knowledge  and  belief,  the  technical  data 
delivered  herewith  under  Government 

contract  No. _ (and 

subcontract _ ,  if 

appropriate)  are  complete,  accurate,  and 
comply  with  the  requirements  of  the 
contract  concerning  such  technical  data. 
(End  of  declaration) 

(2)  The  Government  shall  rely  on  the 
declarations  set  out  in  paragraph  (b)(1) 
of  this  clause  in  accepting  delivery  of 
the  technical  data,  and  in  consideration 
thereof  may,  at  any  time  during  the 
period  covered  by  this  clause,  request 
correction  of  any  deficiencies  which  eire 
not  in  compliance  with  contract 
requirements.  *  *  * 
***** 

(d)*  *  * 

(D*  *  * 

(ii)  Provide  the  declaration  required 
by  paragraph  (b)(1)  of  this  clause; 

***** 

(End  of  clause) 

71.  Section  52.228-5  is  amended  by 
revising  the  clause  date  and  the  first 
sentence  of  paragraph  (b)  to  read  as 
follows: 

52.228- 6  Insurance— Work  on  a 
Qovemment  Installation. 
***** 

INSURANCE— WORK  ON  A 
GOVERNMENT  INSTALLATION 
(DATE) 

***** 

(b)  Before  commencing  work  imder 
this  contract,  the  Contractor  shall  notify 
the  Contracting  Officer  in  writing  that 
the  required  insurance  has  been 
obtained.  *  *  * 

***** 

72.  Section  52.228-8  is  amended  by 
revising  the  clause  date  and  the  first 
sentence  of  paragraph  (d)  to  read  as 
follows: 

52.228- 8  Liability  and  insurance— Leased 
Motor  Vehicles. 

***** 


LIABILITY  AND  INSURANCE- 
LEASED  MOTOR  VEHICLES  (DATE) 
***** 

(d)  Before  commencing  work  under 
this  contract,  the  Contractor  shall  notify 
the  Contracting  Officer  in  writing  that 
the  required  insurance  has  been 
obtained. 

***** 

73.  Section  52.228-9  is  amended  by 
revising  the  clause  date,  the  second 
sentence  of  paragraph  (b),  and 
paragraph  (c)(2)  to  read  as  follows: 

52.228-8  Cargo  Insurance. 
***** 

CARGO  INSURANCE  (DATE) 

(a)  *  *  * 

(b)  *  *  *  As  evidence  of  insurance 
maintained,  an  authenticated  copy  of 
the  cargo  liability  insurance  policy  or 
policies  shall  be  furnished  to 

_ [jnserf  name  of 

contracting  ogJi^yT”*  *  * 

(c)  *  *  * 

(2)  An  authenticated  copy  of  any 

renewal  policy  to _ 

[insert  name  of  contracting  agency]  not 
less  than  15  days  prior  to  the  expiration 
of  any  current  policy  on  file  with 

_ [insert  name  of 

contracting  agency]. 

(End  of  clause) 

74.  Section  52.237-7  is  amended  by 
revising  the  clause  date  and  the  first 
sentence  of  paragraph  (d)  to  read  as 
follows: 

52.237-7  Indemnification  and  Medical 
Liability  Insurance. 

***** 

INDEMNmCATION  AND  MEDICAL 
UABILITY  INSURANCE  (DATE) 

***** 

(d)  Evidence  of  insurance , 
documenting  the  required  coverage  for 

^  each  health  care  provider  who  will 
perform  under  this  contract  shall  be 
provided  to  the  Contracting  Officer  prior 
to  the  commencement  of  services  under 
this  contract.  *  *  * 
***** 

75.  Section  52.242-4  is  amended  by 
revising  the  clause  date  and  paragraph 
(a)(1);  and  in  paragraph  2  of  the 
Certificate  following  paragraph  (c)  by 
removing  “billing  or”.  The  revised  text 
reads  as  follows: 

52.242-4  Certification  of  Indirect  Costs. 
***** 

CERTIflCATION  OF  INDIRECT  COSTS 
(DATE) 

(a)  *  *  * 
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(1)  Certify  any  proposal  to  establish 
final  indirect  cost  rates; 

***** 

S2.245-8  [Amended] 

76.  Section  52.245-8  is  amended  by 
revising  the  clause  date  to  read 
“(DATE)”;  and  in  paragraph  (I)  by 
removing  “a  certificate”  and  inserting 
“documentation”  both  times  it  appears; 
the  first  instance  should  be  capitalized. 

77.  Section  52.247-2  is  amended  by 
revising  the  introductory  paragraph,  the 
clause  date  and  paragraph  (a)  to  read  as 
follows: 

S2.247-2  Permits,  Authorities,  or 
Franchises. 

As  prescribed  in  47.207-l(a),  insert 
the  following  clause: 

PERMITS.  AUTHORITIES,  OR 
FRANCHISES  (DATE) 

(a)  The  oSaror  does  □,  does  not  □, 
hold  authorization  from  the  Federal 
Highway  Administration  (FHWA)  or 
other  cognizant  regulatory  body.  If 
authorization  is  held,  it  is  as  follows: 


(Name  of  regulatory  body) 


(Authorization  No.) 

*  *  *  *  * 

[End  of  clause] 

S2ui47-54  [Removed  and  Reserved] 

78.  Section  52.247-54  is  rmnoved  and 
reserved. 

79.  Section  52.247-63  is  amended  by 
revising  the  clause  date  and  the 
definition  “U.S.-flag  air  carrier”;  in 
paragrapli  (b)  by  removing  “49  U.S.C. 
1517”  and  inserting  “49  U.S.C.  40118”; 
and  by  revising  paragraph  (d)  to  read  as 
follows: 

52.247-63  Preference  for  U.S.-Fiag  Ahr 
Carriers. 

***** 

PREFERENCE  FOR  U.S.-FLAG  AIR 
CARRIERS  (DATE) 

***** 

(a)  *  *  * 


U.S.-flag  air  carrier,  as  used  in  this 
clause,  means  an  air  carrier  holding  a 
certificate  under  Chapter  411  of  Title  49 
ofU.S.C. 

***** 

(d)  In  the  event  that  the  Contractor 
selects  a  carrier  other  than  a  U.S.-flag  air 
carrier  for  international  air 
transportation,  the  Contractor  shall 
include  a  statement  on  vouchers 
involvii^  such  transportation 
essentially  as  follows: 

STATEMENT  OF  UNAVAILABILITY 
OF  U.S.-FLAG  AIR  CARRIERS 

International  air  transportation  of 
persons  (and  their  personal  effects)  or 
property  by  U.S.-flag  air  carrier  was  not 
avcdlable  or  it  was  necessary  to  use 
foreign-flag  air  carrier  service  for  the 
following  reasons  (see  section  47.403  of 
the  Federal  Acquisition  Regulation): 
[State  reasons): 


(End  of  statement) 

***** 

PART  53— FORMS 

80.  Section  53.214(e)  is  amended  by 
revising  the  paragraph  heading  to  read 
as  follows: 

53.214  Sealed  bidding. 
***** 

(e)  SF 129  (REV.  XX/XXJ,  Solicitation 
Ma^ng  List  Application.  *  *  * 

***** 

81.  Section  53.215-l(f)  is  amended  by 
revising  the  paragraph  heading  to  read 
as  follows: 

53.215-1  Solicitation  and  receipt  of 
propoairis  and  quotations. 
***** 

(f)  SF  129,  Solicitation  Mailing  List 
Application.  *  *  * 

***** 

82.  Section  53.222(g)  is  amended  by 
revising  the  paragraph  heading  to  read 
as  follows: 


53.222  Application  of  labor  laws  to 
Qovemmant  acquisitions  (SF’s  99, 308, 

1093, 1413, 1444, 1445, 1446,  WH-347). 
***** 

(g)  SF  1445  (REV.  XX/XX),  Labor 
Standards  Interview.  *  *  * 

***** 

83.  Section  53.229  is  amended  by 
revising  the  paragraph  heading  to  read 
as  follows: 

53.229  Taxes  (SF’s  1094, 1094-A). 

SF  1094  (REV.  XX/XX,  U.S.  Tax 
Exemption  Certificate,  and  SF  1094-A 
(REV  XX/XX),  Tax  Exemption 
Certificates  Accountability 
Record.  *  *  * 

84.  Section  53.245  is  amended  in 
para^phs  (c),  (f),  (g),  (h),  (i),  and  (j)  by 
revising  the  paragraph  headings  to  read 
as  follows: 

53.245  Government  property. 
***** 

(c)  SF  1423  (REV.  XX/XX),  Inventory 
Verification  Survey. 

***** 

(f)  SF  1426  (REV.  XX/XX),  Inventory 
Schedule  A  (Metals  in  Mill  Product 
Form),  and  SF  1427  (REV.  7/89), 
Inventory  Schedule  A-Continuation 
Sheet  (Metals  in  Mill  Product 
Form.  *  *  * 

*  (g)  SF  1428  (REV.  XX/XX),  Inventory 
Schedule  B,  and  SF  1429  (REV.  7/89), 
Inventory  Schedule  B-Continuation 
Sheet  *  *  * 

(h)  SF  1430  (REV.  XX/XX),  Inventory 
Sch^ule  C  (Work-in-Process)  and  SF 
1431  (REV.  7/89),  Inventory  Schedule  C- 
Continuation  Sheet  (Work-in- 
Process).  *  *  * 

(i)  SF  1432  (REV.  XX/XX),  Inventory 
Schedule  D  (Special  Tooling  and 
Special  Test  Equipment),  and  SF  1433 
(REV.  7/89)j  Inventory  Schedule  D- 
Continuation  Sheet  (Special  Tooling 
and  Special  Test  Equipment).*  *  * 

(j)  SF  1434  (REV.  XX/XX), 
Termination  Inventory  Schedule  E 
(Short  Form  for  Use  with  SF  38 
Only).  *  *  * 

BUJJNO  CODE  «20-CP-P 
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85.  Section  53.301-129  is  revised  to  read  as  foUo\vs: 
53.301-129  Standard  Form  129,  Solicitation  Mailing  Llat  Application. 


0MB  NO.:  9000-0002 
Expiras:  10/31/97 


SOUCITATION  MAIUNQ  UST  APPUCATION 


NOTE: 


7.  NAMES  OF  OFRCERS, 


(In<fic8t»  If  agantt 


IN  YOUR 


9.  PERSONS  AUTHORIZED  TO 


PRCCEOmO  THHEE  nSCAk.  YEAHS 


17.  NET  WORTH 


'quart  Ft 


4.  OATES  OAANTED 


row 


h.  PLANT  ONLY 


Th«  Mitaf^bon"  supplied  'h<tfetn'/7nciEii^  j|  cMoes  attacheai  is  correct  >nd  that  nwther  th»  applicant  nor  any  person  tor  concamt  in 
any  connaction  with  the  applicant  as  apmd^  or  officer,  so  far  as  «  known,  is  now  debaned  or  otherwise  declared  ineligible  by 
any  agertcy  of  the  Federal  Government  from  making  offers  for  furnishing  materials,  supplies,  or  services  to  the  Government  or  any 


TELI 


ooNsmucnoN 

CONCBW 


HESCARCH  AND 


(If  appUcabta.  check  highest  daarartea  authorizedl 


□  SUNPIUS 


_ _ _  _ _ _  (REV.  » 

Pw«;t»«d  by  OSA  •  FAR  14a  CFRI  S3.214(*t 


rillri  JUil 


iitr 


SaidWfaw  Milna  Ltat  Appicrton,  togMtMr  wMi  mdi  o«m 
Fadml  aganey  vntfi  wMdi  Mtay  da^  ts  do  buiMn.  If  a  Fi 
■ppMoatfon  aa  inaPuetad.  Odtarwiaa.  Uantify  in  ham  10  dm 


^dtica  in  writing,  dtat  you  wa  ynabia  to  bid 
I  to  aotidtationa  wil  ba  undaratood  by  tha 
'a  aoHeitation  maSng  for  itoma  cotKamad. 


r  or  modi^K^hiaarta  a  paraon  (or  eancamt  owning, 
utaintM  a  mmm  warahouaa.  or  otfiar  aatabll^iaiii  tha 
pramiaaa.  dm  matmiata,  aupplaa.  arddaa  or  aqitiamar« 
blU^  of  dmoo  latad  in  ham  10,  or  in  dm  4dara 
*mRiblfi|mmodhy  Liat,  if  attachad. 


y*..***^*._y‘*^^f*l  ***?  ***■*?*  ^  Commarca,  eontama  information  coitcaming 

furthar  mformation  concarnirtg  thia  pubSeation,  contact  your  local  Commarca  ^Md  OfKca. 


STANOARO  FORM  129  dCv.  i  BACK 
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87.  Section  53.301-1423  is  revised  to  read  as  follows: 

53.301-1423  Standard  Form  1423,  Inventory  Verification  Survey. 


INVENTORY  VERIHCATION  SURVEY 

(See  FAR  46.606^ 


0MB  No.: 90004)01 5 
Expiree:  05/31/98 


SECTION  I  •  GENERAL 


SECTION  il  •  Tl 


INVaiTORY  VERinCATION 

The  above  information  ia  baaed  on  a  physical  Verification  of  Inventory  listed  under  Item  5. 

24.  NAME  ANOTnVE 

28.  StONATURE  OF  VERIFIER 

261  DATE 

AUTHONZEOFOnLOCALREPnOOUCnON  STANDARD  FORM  1423  ISEV.  I 

pfMiOMaVMMihinatuMMa  PtmciM  ky  OSA^AR  140  Cm  83.2464c) 


IlYfE  OF  CONTRACT 


AUTHOMZEO  FOR  LOCAL  REPROOUCTION  STANDARD  FORM  1430  (REV.  I 


1 
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93.  Section  53.301-1445  is  revised  to  read  as  follows: 

53.301-1445  SF 1445,  Labor  Standards  Interview. 


stMOMO  ram  i4a  (M-cn 
MiiH*crai**.aae 


[FR  Doc.  96-23169  Filed  9-11-96;  8:45  am) 
BILIJNQ  CODE  OBZO-EIM: 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1, 2, 14, 15, 36, 52.  and 
53 

[FAR  CMS  96-029] 

RiN9000-AH21 

Federal  Acquisition  Regulation;  Part  15 
Rewrite— Phase  I 

AQENCCS:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule  and  notice  of 
public  meeting. 

SUMMARY:  This  proposed  rule  contains 
the  Phase  I  rewrite  of  Federal 
Acquisition  Regulation  Part  15, 
Contracting  by  Negotiation.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  ^ecutive  Order  12866, 
dated  September  30, 1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 

DATES:  Public  Meeting:  A  public  meeting 
will  be  conducted  at  the  address  shown 
below  starting  at  10  a.m.  to  5:00  p.m., 
local  time,  on  October  17, 1996. 

Evening  Session:  Requests  for  an 
evening  meeting  should  be  made  on  or 
before  September  27, 1996. 

Statements:  Statements  from 
interested  parties  for  presentation  at  the 
public  meeting  should  be  submitted  to 
the  GSA  addles  below  on  or  before 
October  8, 1996. 

Comments:  Comments  should  be  • 
submitted  on  or  before  November  12, 
1996  to  be  considered  in  the 
formulation  of  a  0nal  rule. 

ADDRESSES:  Conunents:  Interested 
parties  should  submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVRS),  18th  &  F 
Streets,  NW,  Room  4037,  Washington, 
DC  20405. 

Please  cite  FAR  case  95-029  in  all 
correspondence  related  to  this  case. 

Public  Meeting:  The  location  of  the 
public  meeting  is  the  National 
Aeronautics  and  Space  Administration 
Auditorium,  300  E  Street,  SW,  First 
Floor,  Washington,  DC  20546.  Use  the 
entrance  at  4th  &  E  Streets. 

Evening  Session:  Send  requests  for  an 
evening  meeting  to:  Ms.  Melissa  Rider, 
DAR  Council,  Attn:  IMD  3D139, 
PDUSD(A&T)DP/DAR,  3062  Defense 
Pmitagon,  Washii^on,  DC  20301-3062; 
fax  (703)  602-0350. 


Internet  Access:  This  proposed  rule 
will  also  be  posted  on  the  Acquisition 
Reform  Network  (ARNET)  at 
www.Amet.gov.  Comments  may  be 
submitted  electronically  at  that  address 
and  will  be  considered  official  public 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Individuals  wishing  to  attend  the 
meeting,  including  individuals  wishing 
to  make  presentations  on  the  topic 
schedule  for  discussion,  should 
contact  the  Part  15  Rewrite  Committee 
Chair,  Ms.  Melissa  Rider  (703)  602- 
0131:  fax  (703)  602-0350.  For  general 
information,  contact  Ms.  Victoria  Moss 
at  (202)  501-4764,  or  the  FAR 
Semetariat,  Room  4037,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  95-029. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  January  29, 1996,  the  FAR  Council 
tasked  an  ad  hoc  interagency  committee 
to  rewrite  FAR  Part  15,  Contracting  by 
Negotiation.  The  rewrite  will  be 
accomplished  in  two  phases.  Phase  I 
consists  of  rewriting  FAR  Subparts  15.0, 
15.1, 15.2, 15.3, 15.4, 15.6,  and  15.10 
covering  acquisition  techniques  and 
source  selection. 

The  FAR  Council  and  the  Part  15 
Rewrite  Committee  are  providing  a 
forum  for  the  exchange  of  ideas  and 
information  with  Government  and 
industry  personnel  by  holding  a  public 
meeting  and  soliciting  comments.  The 
goal  is  to  ensure  an  open  dialogue 
between  the  Government  and  ffie 
general  public  on  this  important 
initiative.  Interested  parties  are  invited 
to  present  stat^ents  or  comments  on 
the  Phase  I  proposed  rewrite  at  the 
public  meeting. 

An  evening  session  is  also  being 
considered  to  allow  small  businesses 
and  other  interested  parties  a  greater 
opportimity  to  attend  and  present 
comments.  Those  who  wotdd  find  an 
evening  session  easier  to  attend  should 
contact  Ms.  Melissa  Rider  at  the  address 
listed  above.  If  there  is  sufficient 
interest,  an  evening  session  will  be 
scheduled  and  announced  in  a  separate 
Federal  Register  notice. 

B.  Case  Summary 

The  proposed  rule  revises 
fundamental  concepts  and  processes  in 
the  current  FAR  Part  15  and  introduces 
new  policies.  In  addition,  a  more 
appropriate  sequencing  of  information 
has  bmn  adopted  to  facilitate  use.  The 
proposed  rule  does  not  alter  the  full  and 
open  competition  provisions  of  FAR 
Part  6.  The  propos^  rule  is  Phase  I  of 
a  two-phase  rewrite  of  FAR  Part  15. 


Phase  n  will  cover  pricing-ielated  issues 
in  FAR  Subparts  15.7, 15.8,  and  15.9 
and  imsolicited  proposals  in  FAR 
Si^art  15.5. 

The  conunittee  believes  tliat  the  spirit 
of  the  National  Performance  Review,  the 
Federal  Acquisition  Streamlining  Act  of 
1994,  and  the  Federal  Acquisition 
Reform  Act  of  1995  support  an 
aggressive  approach  to  the  rewrite.  The 
committee  reviewed  the  history  of  the 
current  regulation,  including  archive 
copies  of  the  Armed  Services 
Procurement  Regulation  (ASPR), 

Defense  Acquisition  Regulation  (DAR). 
Defense  Acquisition  Regulations 
Council  files  documenting  previous 
changes  to  the  regulations,  GAO  and 
Boards  of  Contract  Appeals  decisions, 
statutes  and  supporting  legislative 
histories,  the  ardiives  of  the  Acquisition 
Law  Advisory  Panel  to  the  Unit^  States 
Congress  (“Si^on  800  Panel”),  SWAT 
team  recommmdations,  results  of  a 
1990  GSA  survey  on  improving  the 
FAR,  and  recommendations  of  the 
Second  Hoover  Commission  and  the 
Packard  Commission.  Comments 
considered  in  drafting  this  rule  were 
received — 

1.  Dining  a  public  meeting  held  on 
January  25, 1996,  and  public  comments 
received  in  response  to  three  Federal 
Register  notices  (60  FR  63023, 
December  8, 1995;  60  FR  65360, 
December  19, 1995;  and  60  FR  67113, 
December  28, 1995); 

2.  Over  the  Acquisition  Reform 
Network  (an  Internet  forum); 

3.  From  other  Government  agencies, 
the  DAR  Council,  the  CAAC,  and  the 
Office  of  Federal  Procurement  Policy: 

4.  In  response  to  other  notices  of  tne 
rewrite  in  various  print  media  and 
conferences;  and 

5.  From  Government  fora  such  as  the 
Front-line  Professional’s  Forum  and  the 
Federal  Procurement  Executive 
Association. 

C  Summary  of  Changes 

Major  policy  shifts  in  this  proposed 
rule  include — 

•  A  narrower  definition  of 
“discussions”  limited  to 
communications  after  establishment  of 
the  competitive  range; 

•  A  smft  in  competitive  range  policy 
to  encourage  retaining  only  the  offerors 
with  the  greatest  likelihood  of  award 
and  allowing  the  contracting  officer  to 
further  limit  the  competitive  range  in 
the  interest  of  efficiency; 

•  Encouragement  of  communication 
with  industry  throughout  the 
solicitation  process  to  ensme 
competitive  range  determinations  are 
informed  decisions.  The  rule  allows 
disclosure  of  perceived  deficiencies 
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before  establishment  of  the  competitive 
range  to  resolve  ambiguities  and  other 
concerns.  These  communications  are 
not  “discussions.” 

•  Elimination  of  “minor 
clarifications”  except  for  use  in  award 
without  discussions;  and 

•  Revision  of  the  rules  governing  late 
proposals  for  negotiated  acquisitions  to 
make  the  ofieror  responsible  for  timely 
delivery  of  its  offer,  and  to  allow  late 
offers  to  be  considered  if  doing  so  is  in 
the  best  interests  of  the  Government. 

The  proposed  rule  also  specifically 
authorizes  practices  currently  in  use  at 
some  agencies  including — 

•  Comparison  of  one  offer  to  another; 
and 

•  Release  of  the  Government  estimate 
to  all  offerors; 

Changes  made  to  support  streamlined 
soiux:e  selections  include — 

•  Additional  discussion  of  the 
concept  of  fairness  in  the  guiding 
principles  at  FAR  1.102-2(c); 

•  A  new  definition  of  “best  value”  at 
FAR  Part  2; 

•  A  description  of  the  two  most 
common  source  selection  processes — 
award  to  the  low  price  technically 
acceptable  offeror,  and  tradeoffs  among 
cost  and  other  factors; 

•  Authmization  to  use  techniques 
such  as  multiphase  proposals  or  oral 
presentations.  These  processes  and 
techniques  are  addressed  at  1 5.2  and 
comply  with  Section  18  of  the  Office  of 
Feder^  Proctuement  Policy  (OFPP)  Act 
and  Sections  8(e),  (f),  and  (g)  of  the 
Small  Business  Act; 

•  Guidance  on  commimications 
between  the  Government  and  industry 
prior  to  release  of  the  solicitation. 
Agencies  are  encouraged  to  share 
available  information  freely  with 
industry,  within  the  constraints  of  the 
prohibition  on  giving  information 
necessary  to  prepare  a  proposal  to  one 
interested  party  without  sharing  the 
information  with  all  other  interested 
parties;  and 

•  A  new  Model  Contract  Format 
(MCF),  based  on  a  joint  Army/ Air  Force 
proposal,  that  is  proposed  to  replace  the 
uniform  contract  format.  The  MCF 
format  has  only  six  sections.  'Fhe  new 
format  will  require  a  change  to  existing 
automated  systems. 

The  greatest  challenge  to  the 
committee  was  addressing  the  concerns 
that  traditionally  have  been  raised 
under  the  concept  of  fairness,  while 
maintaining  an  acquisition  process  that 
promotes  b^t  value  to  the  taxpayers. 
This  challenge  was  perhaps  most 
evident  in  deliberations  regarding  the 
treatment  of  “discussions.”  The 
committee  believes  that  the  requirement 
in  the  Competition  in  Contracting  Act 


(QCA)  that  discussions  be  held  with  all 
offerors  in  the  competitive  range  does 
not  require  that  sut^  discussions  be 
held  an  equal  number  of  times  with  ell 
offerors.  In  the  past,  discussions  were 
conducted  as  “rounds  of  discussions,” 
with  submissions  of  revised  proposals 
signaling  the  end  of  each  round.  Under 
that  approach,  the  Government  was 
compelled  to  reopen  discussions  with 
all  offerors  in  the  competitive  range, 
even  when  discussions  were  only 
needed  with  some  of  those  offerors. 

That  process  is  burdensome,  expensive, 
and  time  consuming  for  both  the 
Government  and  industry.  The 
committee  abandoned  the  concept  of 
rovmds  of  discussion  and  eliminated  . 
that  portion  of  the  current  definition 
whi(^  provided  for  best  and  final  offers, 
so  that  both  industry  and  Government 
could  rely  more  on  agreements  reached 
during  discussions  without  reqviiring 
offerors  to  develop  revised  proposals. 
However,  the  contracting  officer  may 
request  proposal  revisions  as  often  as 
needed,  during  discussions. 

Refining  the  definition  of 
“discussions”  resulted  in  a  disconnect 
with  the  concept  of  commimications 
prior  to  establishment  of  the 
competitive  range.  In  this  area,  the 
committee  believed  increased 
communications  with  industry  could  be 
particularly  beneficial.  However,  it  is 
necessary  to  provide  guidelines  for 
those  communications  in  order  to 
preserve  fairness  in  the  contracting 
process.  The  committee  decided  that 
those  communications  should  be  used 
.  to  obtain  information  to  imderstand 
fully  the  offeror's  intent  and  to  facilitate 
the  Government’s  decision  either  to 
award  without  discussions  or  to 
determine  the  competitive  range.  In 
order  to  make  the  communications 
effective,  the  committee  determined  that 
the  information  obtained  could  be  used 
in  proposal  evaluation.  However, 
changes  to  the  offeror’s  proposal,  other 
than  correction  of  mistakes,  would  not 
be  permitted. 

Additionally,  the  committee 
reaffirmed  the  flexibility  available  to  the 
contracting  officer  for  determining  what 
past  performance  information  should  be 
included  as  part  of  the  proposal.  The 
committee  believes  the  contracting 
officer  is  in  the  best  position  to 
determine  whether  and  when  to  obtain 
information  regarding  corrective  actions 
taken  to  remedy  poor  past  performance. 
To  that  end,  the  existing  regulation 
provides  the  contracting  officer  with  the 
greatest  amount  of  flexibility  in 
exercising  discretion.  While,  as  a 
general  matter,  it  is  usually  a  more  . 
accurate  indicator  to  look  at  trends  in  an 
offeror’s  actual  performance  rather  than 


on  promises  or  otherwise  untested 
changes  (the  effectiveness  of  which  is 
yet  unknown),  the  rule  allows  the 
contracting  officer  to  ask  the  offerors  to 
submit  corrective  action  information  as 
part  of  their  proposals  or  to  request  the 
information  at  any  time  following 
receipt  of  proposes. 

D.  Regulatory  Flexibility  Act 

The  proposed  changes  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  proposed  rule  revises 
fundamental  concepts  and  processes  in 
the  current  FAR  Part  15  and  introduces 
new  policies.  The  goals  of  this  rewrite 
are  to  infuse  into  the  source  selection 
process  innovative  techniques  designed 
to  simplify  the  process  and  produce 
better  value,  and  to  eliminate 
regulations  that  impose  imnecessary 
burdens  on  industry  and  Government 
contracting  officers. 

'The  proposed  rule  'will  apply  to  all 
large  and  small  entities  (induding 
educational  and  nonprofit  entities),  that 
offer  supplies  or  services  to  the 
Govomment  in  competitive  negotiated 
acquisitions.  Aspects  of  the  proposed 
rule  which  may  impact  small  entities 
are:  Making  a  shift  in  competitive  range 
poUcy  to  encourage  retaining  only  those 
offerors  with  the  greatest  likelihcmd  of 
award  rather  than  all  those  with  a 
reasonable  chance  of  award;  allowing 
the  contracting  officer  to  limit  the 
competitive  range  in  the  interest  of 
efficiency;  prohibiting  cost  analysis 
when  contracting  on  a  fixed-price  basis 
without  cost  incentives,  unless  the 
contracting  officer  has  reason  to  believe 
that  the  proposed  prices  are  not 
reasonable;  requirfrig  that  evaluation 
factors  established  for  solicitations 
provide  for  meaningful  evaluations  of 
competing  proposals;  rewriting  past 
performance  requirements  using  plain 
English;  allowing  for  increased 
communication  between  the 
Government  and  industry  earlier  in  the 
acquisition  process  to  ensiue  industry’s 
imderstanding  of  Government 
requirements  and  the  Government’s 
understanding  of  firms’ proposals; 
eliminating  the  need  for  firms  to  prepare 
revised  proposals  reflecting  agreements 
reached  during  discussions;  allowing 
discussions  to  remain  open  until  a 
contract  is  a'warded  to  simplify  making 
minor  adjustment  to  successful  offerors’ 
proposals;  allowing  the  Govenunent  to 
revecd  the  cost  or  price  that  its  analysis, 
market  research,  and  other  reviews  have 
identified  for  an  acquisition;  and 
simplifying  the  process  used  to  amend 
solicitations  after  proposals  have  been 
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received.  The  rule  proposes  to 
streamline  source  selection  procedures, 
thereby  creating  a  more  efficient  process 
that  benefits  both  private  and  public 
sectors. 

OFPP  believes  the  proposed  rule 
reduces  Government  regulations  that 
establish  requirements  for  the  way 
Government  deals  with  those  seeking  to 
do  business  with  it  Such  deregulation 
reflects  the  spirit  and  intent  of  the 
Regulatory  Flexibility  Act.  OFPP  further 
believes  that  the  changes  are  good  for 
small  businesses;  that  there  are  many 
small  businesses  that  do  not  do  business 
with  the  Government  because  of  the 
complexity  of  oflering,  evaluation  and 
award,  that  will  benefit  ficm  these 
changes. 

An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  b^n  prepared  and 
will  be  provided  to  the  Chief  Counsel 
for  Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  ficm  the  FAR  Secretariat. 
Comments  are  invited.  Comments  ficm 
small  entities  concerning  the  affected 
FAR  subpart  will  be  considered  in 
accordance  with  5  U.S.C  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601,  et  seq. 
(FAR  Case  95-029),  in  correspondence. 

E.  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  applies 
because  the  rule  revises  existing 
information  collection  requirements. 
Accordingly,  a  request  for  amendments 
of  information  collection  requirements 
under  Office  of  Management  and  Budget 
(OMB)  control  numbers  9000-0037, 
9000-0044,  and  9000-0048  will  be 
submitted  to  OMB  imder  44  U.S.C. 

3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  1,  2, 14, 
15,  36,  52,  and  53 

Government  procurement. 

Dated:  September  9, 1996. 

Edward  CLorti, 

Director,  Federal  Acquisition  Policy  Division. 

Tha«fore,  it  is  proposed  that  48  CFR 
Parts  1,  2. 14, 15,  36.  52,  and  53  be 
amended  as  set  forth  below:  _ 

1.  The  authority  citation  for  48  CFR 
Parts  1.  2. 14, 15,  36,  52.  and  53 
continues  to  read  as  follows: 

Audiority:  40  U.S.C  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  l—FEDERAL  ACQUISITION 
REGULATION  SYSTEM 

2.  Section  1.102-2  is  amended  by 
adding  paragraph  (c)(3)  to  read  as 
follows: 

1.102  Pertormanca  standards. 

***** 


(c)*  .*  * 

(3)  All  offerors  and  contractors  are 
entitled  to  fair  treatment.  Fair  treatment 
requires  that  the  members  of  the 
acquisition  team  abide  by  the 
solicitation  and  acquisition  plan  (if  any) 
and  not  act  in  an  ai^itrary  or  capricious 
manner  when  dealing  with  offerors  and 
contractors.  Ftumess  does  not  mean  that 
offerors  and  contractors  of  differing 
capabilities,  past  performance,  or  other 
relevant  factors,  must  be  treated  the 
same. 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

3.  Section  2.101  is  amended  by 
inserting,  in  alphabetical  order,  the 
definition  “Best  value”  to  read  as 
follows: 

2.101  Definitions 

***** 

Best  value  means  an  offer  or  quote 
which  is  most  advantageous  to  ffie 
Government,  cost  or  price  and  other 
factors  considered. 

***** 

PART  14— SEALED  BIDDING 

4.  Section  14.404-1  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

14.404-1  Cancellation  of  invitations  after 
opening. 

***** 

(f)  When  the  agency  head  has 
determined,  in  accordance  with  14.404- 
1(9)(i)f  that  an  invitation  for  bids  should 
be  canceled  and  that  use  of  negotiation 
is  in  the  Government’s  interest,  the 
contracting  officer  may  negotiate  and 
make  award  without  issuing  a  new 
solicitation,  provided,  each  responsible 
bidder  in  the  sealed-bid  acquisition  has 
been  given  notice  that  negotiations  will 
be  conducted  and  has  been  given  an 
opportimity  to  participate  in 
negotiations. 

PART  1S-CONTRACTING  BY 
NEGOTIATION 

5.  The  Table  of  Contents  for  Part  15 
is  revised  to  read  as  follows: 

Sec. 

Subpart  15.0— Qensral 

15.000  Scope  of  pert. 

15.001  De^kions. 

15.002  Negotiated  acquisition. 

Subpart  15.1— Source  Salaction  Procaasaa 
and  Tachniquas 

15.100  Scope  of  subpart. 

15.101  Lowest  price  technically  acceptable 
process. 

15.102  Tradeoff  process. 

15.103  Multipharo  acquisition  technique. 

15.104  Oral  presentations. 


Subpart  15.2— Solicitation  and  Receipt  of 
Proi^aala  and  Quotationa 

15.200  Scope  of  subpart. 

15.201  Prerolicitation  exchanges  with 
industry. 

15.202  Requests  for  proposals. 

15.203  Model  contract  format. 

15.203- 1  Section  I,  Cover  sheet/ 
supplemental  information. 

15.203- 2  Section  n.  Acquisition  description. 

15.203- 3  Section  III,  Financial  and 
administrative  information. 

15.203- 4  Section  IV,  Contract  clauses. 

15.203- 5  Section  V,  Performance 
requirements. 

15.203- 6  Section  VI,  Proposal  evaluation 
and  submission  information. 

15.204  Issuing  solicitations. 

15.205  Amending  the  solicitation. 

15.206  Receipt  of  proposals  and  requests  for 
information. 

15.207  Submission,  modification,  revision, 
and  withdrawal  of  proposals. 

15.208  Solicitation  provisions  and  contract 
clause. 

15.209  Forms. 

Subpart  15.3— Unsoticited  Proposals 

15.300  Scope  of  subpart. 

15.301  De^tions. 

15.302  Policy. 

15.303  General. 

15.304  Advance  guidance. 

15.305  Content  of  unsolicited  proposals. 

15.306  Agency  procedures. 

15.306- 1  Receipt  and  initial  review. 

15.306- 2  Evaluation. 

15.307  Contracting  methods. 

15.308  Prohibitions. 

15.309  Limited  use  of  data. 

Subpart  15.4 — Source  Salaction 

15.400  Scope  of  subpart. 

15.401  Definitions. 

15.402  Source  selection  objective. 

15.403  Responsibilities. 

15.404  Evaluation  factors  and  subfactors. 

15.405  Proposal  evaluation. 

15.406  Competitive  range. 

15.407  Communications  with  offerors. 

15.408  Award  without  discussions. 

15.409  Proposal  revisions. 

15.410  Source  selection. 

Subpart  15.5— Maka-or-Buy  Programs 

15.500  Scope  of  subpart. 

15.501  De&iitions. 

15.502  General. 

15.503  Acquisitions  requiring  make-or-buy 
programs. 

15.504  Items  and  work  included. 

15.505  Solicitation  requirements. 

15.506  Evaluation,  negotiation,  and 
agreement. 

15.507  Incorporating  make-or-buy  programs 
in  contracts. 

15.508  Contract  clause. 

Subpart  15.5— Price  Negotiation 

15.600  Scope  of  subpart. 

15.601  De^itions. 

15.602  Policy. 

15.603  General. 

15.604  Cost  or  pricing  data  and  information 
other  than  cost  or  pricing  data. 

15.604-1  Prohibition  on  obtaining  cost  or 
pricing  data. 
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15.604- 2  Requiring  cost  or  pricing  data. 

15.604- 3  (Reserved) 

15.604- 4  Certificate  of  Current  Cost  or 
Pricing  Data. 

15.604- 5  Requiring  information  other  than 
cost  or  pricing  data. 

15.604- 6  l^trucfions  for  submission  of  cost 
or  pricing  data  or  information  other  than 
cost  or  pricing  data. 

15.604- 7  Defective  cost  or  pricing  data. 

15.604- 8  Contract  clauses  and  solicitation 
provisions. 

15.605  Proposal  analysis. 

15.605- 1  General. 

15.605- 2  Price  analysis. 

15.605- 2  Cost  analysis. 

15.605- 4  Technical  analysis. 

15.605- 5  Field  pricing  support. 

15.606  Subcontract  pricing  considerations. 

15.606- 1  General. 

15.606- 2  Prospective  subcontractor  cost  or 
pricing  data. 

15.606- 3  Field  pricing  reports. 

15.607  Prenegotiation  objectives. 

15.608  Price  negotiation  memorandum. 

15.609  Forward  pricing  rates  agreements. 

15.610  Should-cost  review. 

15.610- 1  General. 

15.610- 2  Program  should-cost  review. 

15.610- 3  Overhead  should-cost  review. 

15.611  Estimating  systems. 

15.612  Unit  prices. 

15.612- 1  General. 

15.612- 2  Contract  clause. 

15.613  (Reserved) 

15.614  Unbalanced  offers. 

Subpart  15.7— -Profit 

15.700  Scope  of  subpart. 

15.701  General. 

15.702  Policy. 

15.703  Contracting  officer  responsibilities. 

15.704  Solicitation  provision  and  contract 
clause. 

15.705  Profit-analysis  factors. 

15.705- 1  Common  factors. 

15.705- 2  Additional  factors. 

Subpart  16.8 — Preaward,  Award,  and 
Poataward  Notifications,  Protests,  and 
Mistakes 

15.801  Definition. 

15.802  Applicability. 

15.803  Notifications  to  imsuccessful  offerors. 

15.804  Award  to  successful  offeror. 

15.805  Preaward  debriefing  of  offerors. 

15.806  Postaward  debriefing  of  offerors. 

15.807  Protests  against  awa^. 

15.808  Discovery  of  mistakes. 

15.809  Forms. 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

6.  Subpart  15.0,  is  added,  consisting 
of  15.000,  which  is  revised,  and  15.001 
and  15.002  which  are  added  to  read  as 
set  forth  below.  Subpart  15.1  is  revised 
and  Subpart  15.2  is  added  to  read  as 
follows: 

Subpart  15.0— General 

15.000  Scope  of  part 

This  part  prescribes  policies  and 
procedures  governing  acquisitions  that 
do  not  use  sealed  bid  or  simplified 


acquisition  procedures,  including  both 
competitive  and  sole  source 
acquisitions. 

15.001  Definitions. 

As  used  in  this  part — 

Proposal  modification  is  a  change 
made  to  a  propo^  before  the 
solicitation  is  closing  date  and  time; 
made  in  response  to  an  amendment;  or 
made  to  correct  a  mistake  at  any  time 
before  award. 

Revision  is  a  change  to  a  proposal 
requested  by  a  contracting  officer  as  the 
result  of  discussions. 

15.002  Negotiated  acquisition. 

This  part  covers  negotiated 
acquisition  processes  for  competitive 
and  sole  source  acquisitions  (see  Part 
6.303-1). 

(a)  Sole  source  acquisitions.  When 
contracting  in  a  sole  source 
environment,  contracting  officers  are 
encoiiraged  to  follow  the  procedures  in 
this  part  to  the  maximum  practicable 
extent,  consistent  with  an  efficient 
process.  Sole  soiuce  acquisitions  should 
rely  on  detailed  commiinications  with 
offerors  rather  than  formal  procedvues. 
The  RFP  should  be  tailored  to  remove 
imne€:essary  information  and  > 
requirements  (e.g.  evaluation  criteria, 
voliiminous  proposal  preparation 
instructions);  however,  the  Model 
Contract  Format  should  be  used, 
whenever  practicable. 

(b)  Competitive  acquisitions.  When 
contracting  in  a  competitive 
environment,  the  procediures  of  this  part 
are  intended  to  minimize  the 
complexity  of  the  solicitation, 
evaluation,  the  somce  selection  decision 
to  the  greatest  practicable  extent,  while 
maintaining  a  process  designed  to  foster 
an  impartial  and  comprehensive 
evaluation  of  offerors’  proposals, 
leading  to  selection  of  the  offer 
representing  the  best  value  to  the 
Government. 

Subpart  15.1<T-Source  Selection 
Processes  and  Techniques 

15.100  Scope  of  subpart 

This  subpart  describes  some 
acquisition  processes  and  techniques 
which  may  be  used,  singly  or  in 
combination  with  others,  to  design 
acquisition  strategies  suitable  for  the 
complexity  of  the  Government’s 
requirement  and  the  amoimt  of 
Government  resources  available  to 
conduct  the  sovuce  selection.  These 
alternatives  should  be  considered 
during  acquisition  planning.  The  source 
selection  authority  (SSA)  should  select 
the  process  most  appropriate  to  the 
particular  acquisition  that  is  expected  to 
result  in  the  ^st  value. 


15.101  Lowaat  price  tachnicalty 
acceptable  process. 

(a)  This  process  permits 
communications  with  offerors  and 
requires  fewer  resoiuces  than  a  tradeoff 
process  (see  15.102). 

(b)  If  the  Source  Election  Authority 
elects  to  use  a  lowest  price  technically 
acceptable  process,  the  following 
evaluation  considerations  apply: 

(1)  The  threshold(s)  of  teamical 
acceptability  shall  '\x  set  forth  in  the 
solicitation.  The  solicitation  must 
specify  that  award  will  be  made  on  the 
b^is  of  lowest  evaluated  price  of 
proposals  meeting  or  exceeding  the 
thresholdls). 

(2)  This  process  does  not  permit 
tradeoffs  between  price  and  non-cost 
factors/subfactors.  'The  non-cost 
evaluation  is  done  on  a  pass/fail  basis. 

(3)  If  discussions  are  necessary,  the 
Government’s  concerns  shall  be 
discussed  with  offerors  and  a  revised 
proposal  may  be  requested  as  described 
in  15.409(c). 

15.102  Tradeoff  process. 

(a)  A  tradeoff  acquisition  process  is 
more  flexible,  but  also  more  resource 
intensive,  than  a  low  price  technically 
acceptable  acquisition  process.  This 
process  is  appropriate  when  the  SSA 
believes  that  the  best  value  may  not  be 
the  lowest  price  offer. 

(b)  If  the  SSA  elects  to  use  a  tradeoff 
process,  the  following  evaluation 
considerations  apply: 

(1)  All  factors  ana  significant 
subfactors  that  will  affect  contract 
award  and  their  relative  importance 
shall  be  clearly  stated  in  the  solicitation. 

(2)  The  solicitation  shall  state  whether 
all  evaluation  factors  other  than  cost  or 
price  when  combined  are  significantly 
more  important,  approximately  equal  or 
significantly  less  important  than  cost  or 
price. 

(3)  This  process  requires  tradeoffs 
between  cost  or  price  and  non-cost 
factors/subfactors  and  permits  the 
Government  to  accept  other  than  the 
lowest  priced  technically  acceptable 
offer.  Specific  tradeoffs  need  not  be 
describe  in  terms  of  cost  or  price 
impacts  nor  do  the  tradeoffs  need  to  be 
quantified  in  any  other  manner. 

15.103  Multiphase  acquisition  technique. 

(a)  General.  Multiphase  source 
selection  may  be  appropriate  when  the 
submission  of  full  proposals  at  the 
beginning  of  a  source  selection  wotild 
be  burdensome  for  offerors  to  prepare 
and  for  Government  personnel  to 
evaluate.  Using  multiphase  techniques, 
agencies  may  seek  liiffited  information 
initially,  make  one  or  more  down- 
selects,  and  request  full  proposals  hum 
a  limited  mun^r  of  offerors. 
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(b)  First  phase  notice.  In  the  first 
phase,  the  Government  shall  publish  a 
notice  (see  5.205)  that  provides  a 
general  description  of  the  scope  or 
purpose  of  the  acquisition,  identifies  the 
criteria  that  will  be  used  to  make  the 
initial  down-select  decision,  and  solicits 
responses.  Alternatively,  the 
Government  may  issue  a  soUp^tion 
that  provides  a  more  specific 
description  of  the  supplies  or  services  to 
be  pnxmred.  The  notice  or  solicitation 
may  also  infonn  offerors  of  the 
evduation  criteria  or  process  that  will 
be  used  in  subsequent  down-select 
decisions.  The  notice  or  solicitation 
shall  contain  sufficient  information  to 
allow  potential  offerors  to  make  an 
informed  decision  about  whether  to 
participate  in  the  acquisition.  The 
notice  or  soUcitation  shall  advise 
offerors  that  failiue  to  participate  in  the 
first  phase  will  make  them  ineligible  to 
participate  in  subsequent  phases. 

(c)  nrst  phase  responses.  Offerors 
shall  submit  the  information  requested 
in  the  notice  or  solicitation  described  in 
paragraph  (b)  of  this  section. 

Information  sought  in  the  first  phase 
may  be  limited  to  a  statement  of 
qualifications  and  other  appropriate 
information  (e.g.,  proposed  technical 
concept,  past  performance  information, 
limited  pricing  information). 

(d)  First  phase  evaluation  and  down- 
select.  The  Government  shall  evaluate  ^ 
all  offerors’  submissions  in  accordance 
with  the  criteria  in  the  notice  or 
solicitation  and  make  either  a 
mandatory  or  ad\isory  down-select 
decision.^ 

(1)  The'  Government  may  make  a 
“mandatory”  down-select  if  it  identified 
the  criteria  or  process  that  will  be  used 
to  evaluate  offers  in  all  phases  and 
requested  sufficient  information 
(mcluding  cost  information)  for  there  to 
be  binding  offers.  A  mandatory  down- 
select  allows  the  Government  to 
prohibit  offerors  finm  participating  in 
subsequent  phases  based  on  the 
evaluation  criteria  set  forth  in  the  notice 
or  solicitation. 

(2)  If  the  Government  did  not  request 
sufficient  information  for  there  to  be 
binding  offers  that  the  Government 
could  accept  without  further 
submissions,  the  Government  must 
make  an  “advisory”  down-select.  In 
conducting  an  advisory  down-select,  the 
Government  shall — 

(i)  Request  selected  offerors  provide  a 
proposal  for  the  next  phase  of  the 
acquisition; 

(li)  Inform  offerors  not  selected  that, 
based  on  the  offeror’s  initial  submission, 
they  are  unlikely  to  receive  an  award 
and  provide  them  supporting  rationale. 
Such  offerors  may,  at  ffieir  option. 


submit  a  propostd  for  the  second  phase 
which  the  Government  must  evaluate; 
and 

(iii)  Debrief  offerors  as  required  by 
15.805  and  15.806  only  when  they  have 
been  formally,  excluded  from  the 
comp>etition.  Advisory  down-selects  do 
not  constitute  such  exclusion. 

(e)  Subsequent  phases.  Additional 
information  shall  be  sought  in  the 
second  phase  so  that  a  mandatory 
down-select  or  competitive  range 
determination  can  be  performed  or  an 
award  made  without  discussions.  If  the 
'  criteria  to  be  used  in  making  decisions 
in  the  second  phase  were  not  stated  in 
the  original  notice  or  the  soUcitation, 
they  shaU  be  identified  to  all  remaining 
offerors  at  the  start  of  this  phase.  If 
desired,  the  Government  may  conduct 
additional  phases. 

15.104  Oral  prasentations. 

(a)  Except  for  certifications, 
representations,  andn  signed  offer  sheet 
(including  any  exceptions  to  the 
Government’s  terms  and  conditions), 
the  SSA  may  require  offerors  to  submit 
all,  or  part  of,  their  proposals  through 
oral  presentations.  Oral  presentations 
may  ocou  either  before  or  after  a 
competitive  range  (if  any)  is  established. 
Generally,  oral  presentations  are  most 
beneficial  when  they  substitute  for, 
rather  than  augment,  written 
information. 

(b) (1)  In  deciding  which  information 
to  obtain  through  an  oral  presentation, 
consider  the  following: 

(1)  Whether 'the  information  can  be 
reasonably  and  adequately  presented  to 
permit  evaluation  by  the  Government. 

(ii)  Whether  there  is  a  need  to 
incorporate  any  of  the  information  into 
the  resultant  contract,  and  if  so,  the  ease 
of  incorporation;  and 

(iii)  The  impact  oral  presentations 
wiU  ^ve  on  the  efficiency  of  the 
competition. 

(2)  Information  pertaining  to  such 
areas  as  an  offeror’s  capability,  work 
plans  or  approaches,  staffing  resoiuces, 
transition  plans,  sample  tas^  or  other 
tests  may.be  suitable  for  oral 
presentations. 

(c)  Where  oral  presentations  are 
required,  the  soUcitation  shall  provide 
offerors  with  sufficient  information  to 
prepare  thein.  Accordingly,  the 
soUcitation  may  describe-— 

(1)  The  scope  of  the  presentations, 
including  the  types  of  information  to  be 
presented  orally  and  the  associated 
evaluation  criteria  that  will  be  used; 

(2)  The  persoimel  that  will  be 
required  to  provide  the  oral 
presentation(s); 

(3)  The  requirements  for,  any 
limitations  and/or  prohibitions  on,  the 


use  of  written  material  or  other  media 
to  supplement  the  oral  presentations; 

(4)  The  impact  oral  presentations  wiU 
have  on  the  small  businesses; 

(5)  Tlie  location  at  which  the  oral 
presentations  wiU  be  made; 

(6)  The  restrictions  governing  the  time 
permitted  for  each  oral  presentation; 
and 

(7)  The  extent  of  commimication  that 
may  occur  between  the  Government’s 
participants  and  the  offeror’s 
representatives  as  part  of  the  oral 
presentations  (e.g.  will  communications 
encompass  discussions). 

Subpart  15.2— Solicitation  and  Receipt 
of  Proposals  and  Information 

15.200  Scope  of  subpart 

This  subpart  prescribes  poUcies  and 
procediues  for — 

(a)  Preparing  and  issuing  requests  for 
proposals  (RFP’s)  and  requests  for 
information  (RFI’s);  and 

(b)  Receiving  proposals  and 
information. 

15201  Presollcitation  exchanges  with 
industry. 

(a)  Exchange  of  information  by  all 
interested  parties  involved  in  an  ' 
acquisition  fi'om  the  earUest 
identification  of  a  requirement  through 
release  of  the  soUcitation  is  encouraged. 
Interested  parties  include  potential 
offerors,  end  users,  Govemiment 
acquisition  and  supporting  personnel 
and  others  involved  in  the  conduct  or 
outcome  of  the  acquisition. 

(b)  The  purpose  of  exchanging 
information  is  to  improve  the 
understanding  of  Government 
requirements,  thereby  enhwcing  the 
Government’s  abiUty  to  obtain  quaUty 
products  and  services  at  reasonable 
prices,  and  increase  the  efficiency  in 
proposed  preparation,  proposal 
evaluation,  negotiation  and  contract 
award. 

(c)  Agencies  are  encouraged  to 
promote  early  exchange,  of  information 
about  future  acquisitions.  An  early 
exchange  of  information  can  efficiently 
and  effectively  identify  and  resolve 
concerns  regarding  the  acquisition 
strategy,  including  proposed  contract 
type,  terms  and  conditions  and 
acquisition  planning  schedules;  the 
feasibiUty  of  the  requirement,  including 
performance  requirements,  statements 
of  work  and  data  requirements;  the 
suitability  of  the  proposal  instructions 
and  evaluation  criteria;  the  availability 
of  reference  documents  and  information 
exchange  approaches;  and  any  other 
industry  concerns  or  questions. 
Techniques  to  promote  early  exchange 
of  information  include — 
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(1)  Industry  or  small  business 
conferences; 

(2)  Public  hearings; 

(3)  Market  reseai^,  as  described  in 
FAR  Part  10; 

(4)  One  on  one  meetings  with 
potential  offerors  (see  paragraph  (f)); 

(5)  Presolicitation  notices; 

(6)  Draft  RFPs; 

(7)  Requests  for  information  (RFIs); 

(8)  Presolicitation  or  preproposal 
conferences;  and 

(9)  Site  visits. 

(d)  The  special  notices  of 
procurement  matters  at  5  205(c)  or 
electronic  notices  may  be  used  to 
publicize  the  Government’s  requirement 
or  solicit  information  from  industry. 

(e)  Requests  for  Information  (RFIs). 
This  method  may  be  used  when  the 
Government  does  not  intend  to  award  a 
contract  on  the  basis  of  the  solicitation 
but  needs  to  obtain  price,  delivery,  other 
market  information,  or  capabilities  for 
planning  purposes.  Responses  to  these 
notices  are  not  offers  and  cannot  be 
accepted  by  the  Government  to  form  a 
binding  contract. 

(f)  Government  personnel  may 
disclose  general  information  about 
agency  mission  needs  and  future 
requirements.  If  Government  personnel 
disclose  specific  information  about  a 
proposed  acquisition  which  is  necessary 
for  the  preparation  of  proposals,  that 
information  shall  be  made  available  to 
the  public  as  soon  as  possible,  but  no 
later  than  the  next  release  of 
information  in  order  to  avoid  creating 
an  unfair  competitive  advantage.  When 
a  presolicitation  or  prepropos^ 
conference  is  conducted,  distributed 
materials  should  be  made  available  to 
potential  offerors,  upon  their  requests. 

15.202  Requests  for  Proposals. 

(a)  Requests  for  proposals  (RFPs)  are 
used  in  negotiated  acquisitions  to 
communicate  Government  requirements 
to  prospective  contractors  and  to  solicit 
proposes.  RFPs  shall  only  be  used 
when  there  is  a  definite  intention  to 
award  a  contract,  and  therefore,  shall 
not  be  used  as  a  solicitation  for 
information  or  planning  pmq)oses.  RFPs 
shall,  at  a  minimum,  describe  the — 

(1)  Government’s  requirement; 

(2)  Anticipated  terms  and  conditions 
that  will  apply  to  the  contract; 

(i)  Contracting  officers  may  allow 
offerors  to  propose  alternative  terms  and 
conditions,  including  a  contract  line 
item  number  (CLIN)- structure  that  is 
different  from  the  model  in  the 
solicitation. 

(ii)  Since  CLIN  structure  is  often 
dictated  by  considerations  such  as  place 
of  performance,  or  payment  and  funding 
requirements,  the  potential  impact  of  a 


changed  CLIN  structure  shall  be 
determined  before  accepting  any 
proposed  alternative. 

(3)  Information  requirements  of  the 
offeror’s  proposal; 

(4)  Factors  and  significant  subfactors 
that  will  be  used  to  evaluate  the 
proposed. 

(b)  An  RFP  may  be  issued  for  0MB 
Circular  A-76  studies.  See  Subpart  7.3 
for  additional  information  regarding 
cost  comparisons  between  Government 
and  contractor  performance. 

(c)  In  accordemce  with  Subpart  4.5, 
contracting  officers  may  authorize  use  of 
electronic  commerce  for  RFPs  and 
receipt  of  proposals.  If  electronic 
proposals  are  authorized,  the  RFP  shall 
specify  the  electronic  commerce 
method(s)  that  offerors  may  use. 

(d)  Contracting  officers  may  issue 
RFPs  or  receive  proposals  by  facsimile. 

(1)  In  determining  whether  or  not  to 
use  these  methods,  the  contracting 
officer  shall  consider  such  factors  as — 

(1)  Anticipated  proposal^  size  and 
volume; 

(ii)  Urgency  of  the  reqviirement; 

(iii)  Availability  and  suitability  of 
electronic  commerce  methods;  and 

(iv)  Adequacy  of  administrative 
procedures  and  controls  for  receiving, 
identifying,  recording,  and  safeguarding 
facsimile  proposals,  and  ensuring  their 
timely  delivery  to  the  designated 
proposal  delivery  location. 

(2)  If  facsimile  proposals  are 
authorized,  contracting  officers  may 
request  offeror(s)  to  provide  the 
complete,  original  signed  proposal  at  a 
later  date. 

(e)  Letter  RFPs  may  be  used,  when 
appropriate  (e.g.,  a  sole  source  follow-on 
procurement).  Use  of  a  letter  RFP  does 
not  relieve  the  contracting  officer  firom 
complying  with  other  requirements  of 
this  regulation.  Letter  RFPs  should  be  as 
clear  and  concise  as  possible  and,  as  a 
minimxmi,  contain  the  following: 

(1)  RFP  number  and  date; 

(2)  Name,  address,  and  telephone 
niimber  of  contracting  office; 

(3)  Type  of  contract  contemplated; 

(4)  Quwtity,  description,  and 
required  delivery  dates  for  the  item; 

(5)  Applicable  certifications  and 
representations; 

(6)  Contract  terms  and  conditions 
(reference  to  prior  contract  or  updates 
should  be  provided,  as  applicable); 

(7)  Instructions  to  offerors  and 
evaluation  criteria  (for  other  than  sole- 
source  actions); 

(8)  Offer  due  date;  and 

(9)  Other  relevant  information;  e.g., 
incentives,  variations  in  delivery 
schedule,  any  peculiar  or  different 
requirements,  cost  proposal  support, 
and  different  data  requirements. 


(f)  Oral  RFPs  are  authorized  when 
processing  a  written  solicitation  would 
delay  the  acquisition  of  supplies  or 
services  to  the  detriment  of  the 
Goverpment  (e.  g.,  perishable  items  and 
support  of  contingency  operations  or 
other  emermney  situations). 

(1)  Use  of  an  oral  solicitation  does  not 
relieve  the  contracting  officer  firom 
complying  with  other  requirements  of 
this  reflation. 

(2)  *^0  contract  files  supporting  oral 
solicitations  shall  include — 

(i)  A  justification  for  use  of  an  oral 
solicitation; 

(ii)  Sources  solicited,  including  the 
date,  time,  name  of  individuals 
contacted,  and  prices  offered;  and 

(iii)  The  solicitation  number  provided 
to  the  prospective  contractors. 

(3)  'The  information  furnished  to 
potential  offerors  imder  oral 
solicitations  should  include  that  set 
forth  in  paragraph  (e),  to  the  maximum 
extent  practicable. 

15.203  Model  contract  format 

(a)  Contracting  Officers  should 
prepare  solicitations  and  contracts  using 
the  model  contract  format  (MCF) 
outlined  in  Table  15-1  to  the  maximum 
extent  practicable.  The  use  of  the  MCF 
facilitates  preparation  of  the  solicitation 
and  contract  as  well  as  reference  to,  and 
use  of,  those  documents  by  offerors, 
contractors,  and  contract  administrators. 
The  MCF  need  not  apply  to  the 
following  acquisitions: 

(1)  Constructipn  and  Architect- 
en^eer  contracts  (see  FAR  Part  36). 

(2)  Subsistence  items. 

(3)  Supplies  or  services  requiring 
special  contract  formats  prescribed 
elsewhere  in  this  regulation  that  are 
inconsistent  with  the  MCF. 

(4)  Letter  Request  for  Proposals  (see 
15.203(e)). 

(5)  Contracts  exempted  by  the  agency 
heacl  or  designee. 


Table  15-1  A— Model  Contract 
Format 


Sectkxi 

THIe 

1  . 

Cover  sheet/supplemental  informa- 
tkxi. 

11  . 

Acquisition  descriptioa 

Ill  . . . 

Financial  and  administrative  infor¬ 
mation. 

IV . 

Contract  clauses. 

V . 

Performance  requirements. 

VI . 

Proposal  evaluation  and  submis¬ 
sion  information. 

§  15.203-1  Section  I,  Cover  eheetf 
supplemental  Information. 

The  solicitation  cover  sheet 
summarizes  essential  details  about  the 
solicitation.  The  cover  sheet  is  the  first 
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page  of  the  solicitation.  The  cover  sheet 
shall  include,  as  a  minimum,  the 
following  information: 

(a)  Brief  description  of  the 
acquisition. 

(b)  Whether  or  not  the  acquisition  is 
restricted  to  small  business. 

(c)  Name,  address  and  location  of 
issviing  activity,  including  room  and 
building  where  proposals  must  be 
submitted. 

(d)  Solicitation  number. 

(e)  Date  of  issuance. 

(f)  Closing  date  and  time. 

NumMr  of  pages. 

(h)  A  Government  point  of  contact 
and  telephone  munbm. 

(i)  Government  designated  period  for 
acceptance  of  offers  (in  days). 

§  15.203-2  Section  II,  Acquisition 
Description. 

This  section  includes  a  summary 
description  of  the  supplies  and/or 
services,  and  anticipated  contract  type, 
e.g.,  quantities,  prices,  item  number, 
national  stodc  number/part  number, 
title  or  name  identifying  the  supplies  or 
services,  and  options. 

§  815JM)3-3  Section  III,  Financial  and 
Administrative  Information. 

This  section  includes  any  required 
accmmting  and  appropriation  data  and 
information  affecting  payment  and 
contract  administration,  e.g.,  the  small 
business  subcontracting  plm,  tailored 
instructions  and/or  special  tailored 
requirements  for  property  management, 
packaging,  packing,  preservation, 
marking,  inspection,  atxeptance,  or 
quahty  assurance. 

15.203- 4  Section  IV,  Contract  Clauses. 

This  section  includes  all  contract 
clauses  not  tailored  specifically  for  the 
acquisition  that  tue  incorporated  by 
reference  (i.e.,  all  standard  clauses 
incorporated  by  reference,  including 
those  with  minimal  fill-ins)  or  are  not 
tailored  but  are  required  to  be  inserted 
in  full  text.  The  text  of  clauses 
incorporated  by  reference  shall  be 
^available  through  the  Internet  or  fix)m 
the  contracting  officer.  If  the  contracting 
officer  elects  to  include  a  clause  in  full 
text,  the  clause  shall  be  treated  as  if  it 
were  tailored  (e.g.,  placed  in  the 
financial  and  administrative 
information  section).  The  restrictions  in 
52.104  on  use  of  standard  clauses  still 
apply. 

15.203- 5  Section  V,  Performance 
Requirements. 

This  section  includes  more  detailed 
information  as  to  what  and  when  the 
contractor  is  to  deliver,  e.g.,  the 
statement  of  work  or  its  equivalent, 
process  requirements,  data  requirements 


or  special  requirements  for  time  and 
place  of  delivery. 

15.203-6  Section  VI,  Proposal  Evaluation 
and  Submission  Information. 

(a)  This  section  includes  information 
on  how  the  Government  will  evaluate 
the  proposal  and  what  the  proposal 
must  include,  e.g.,  representations  and 
certifications,  instructions  to  offerors, 
and  evaluation  criteria: 

(b)  Upon  award,  the  contracting 
officer  shall  not  include  section  in 
any  resultant  contract  but  shall  retain  it 
in  the  contract  file. 

15.204  Issuing  solicitations. 

(a)  The  contracting  officer  shall 
furnish  copies  of  imclassified 
solicitations  to  any  party  upon  request. 

(b)  A  master  solicitation  (see  14.203- 
3)  may  be  used  for  negotiated 
acquisitions. 

15.205  Amending  the  solicitation. 

(a)  When,  either  before  or  cdter  receipt 
of  proposals,  the  Government  changes, 
relaxes,  increases,  or  otherwise  modifies 
its  requirements,  the  contracting  officer 
shall  issue  an  amendment  to  the 
solicitation. 

(b)  Amendments  issued  before  the 
established  time  and  date  for  receipt  of 
proposals  shall  be  issued  to  all  parties 
receiving  the  solicitation,  and  should  be 
issued  in  the  same  manner  as  the 
solicitation. 

(c)  Amendments  issued  after  the 
established  time  and  date  for  receipt  of 
proposal  should  be  issued — 

(1)  To  all  offerors  still  eUgible  for 
award;  and 

(2)  In  the  same  manner  as  the 
solicitation. 

(d)  Oral  notices  may  be  used  when 
time  is  of  the  e^ence.  The  contracting 
officer  shall  document  the  contract  file 
and  formalize  the  notice  with  an 
amendment. 

(e)  If  a  change  is  so  substantial  that  it 
warrants  a  complete  revision  of  a 
solicitation,  the  contracting  officer  shall 
cancel  the  original  solicitation  and  issue 
a  new  one,  regardless  of  the  stage  of  the 
acquisition. 

(f)  If  the  proposal  considered  to  be 
most  advantageous  to  the  Govenunent 
(determined  according  to  the 
established  evaluation  criteria)  involves 
a  departure  from  the  stated 
requirements,  the  contracting  officer 
shall  provide  all  offerors  an  opportunity 
to  submit  new  or  amended  proposals  on 
the  basis  of  the  revised  requirements; 
provided,  that  this  can  be  done  without 
revealing  to  the  other  offerors  the 
solution  proposed  in  the  original 
dep^ure  or  any  other  information  that 
is  entitled  to  protection  (see  15.206(b) 
and  15.409(d)). 


(g)  At  a  minimum,  the  following 
information  should  be  included  at  the 
beginning  of  each  amendment: 

(1)  Name  and  address  of  issuing 
activity. 

(2)  Elicitation  number  and  date. 

(3)  Amendment  number  and  date. 

(4)  Number  of  pages. 

(5)  Short  description  of  the  change 
being  made. 

(6)  Government  point  of  contact  and 
phone  number. 

(7)  Revision  to  solicitation  closing 
date,  if  applicable. 

15.206  Receipt  of  propoeals  and  requests 
for  Information. 

(a)  Upon  receipt  at  the  location 
specified  in  the  solicitation,  proposals 
and  information  received  in  response  to 
an  RFI  shallhe  mmked  with  the  date 
and  time  of  receipt  and  be  transmitted 
to  the  appropriate  source  selection 
officials. 

(b)  Proposals  shall  be  safeguarded 
firom  unauthorized  disclosure 
throughout  the  soiuce  selection  process. 
See  3.104  for  statutory  requirements  and 
regulations  related  to  the  disclosrue  of 
proposal  information  and  source 
selection  information  (41  U.S.C.  423(d)). 
Information  received  in  response  to  an 
RFI  shall  also  be  safeguard^  from 
imauthorized  disclosiuo. 

(c)  If  a  proposal  received  by  the 
contracting  officer  in  electronic  format 
is  imreadable  to  the  degree  that 
conformance  to  the  essential 
requirements  of  the  solicitation  caimot 
be  ascertained  from  the  document,  the 
contracting  officer  immediately  shall 
notify  the  offeror  and  request 
retransmission  of  the  proposal  or,  at  the 
contracting  officer's  discretion, 
resubmittal  of  the  proposal  in  another 
format.  If  the  retransmitted  proposal  is 
still  unreadable,  it  may  be  rejected. 

15.207  Submission,  modification,  revision, 
and  withdrawal  of  proposals. 

(a)  Offerors  are  responsible  for  timely 
submission  of  proposals,  and  any 
requested  revisions  or  modifications  to 
them,  to  the  Government  office 
designated  in  the  soficitation.  Unless 
the  soUcitation  states  another  specific 
time,  the  time  for  receipt  is  4:30  p.m., 
local  time,  at  the  designated 
Government  office  on  the  date  that 
proposals,  requested  revisions  or 
modifications  are  due. 

(b)  Proposals,  modifications,  and 
revisions  received  in  the  designated 
Government  office  after  the  e^mct  time 
specified  are  “late”  but  may  be 
considered  if  doing  so  is  in  the  best 
interests  of  the  Government. 
Government  mishandling  or  fault  need 
not  be  established  in  order  to  accept  a 
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late  offer.  The  contracting  officer  shall 
promptly  notify  any  offeror  if  its 
proposal,  modification,  or  revision  was 
received  late  and  whether  or  not  it  will 
be  considered,  unless  contract  award  is 
imminent  and  the  notice  prescribed  in 
15.803(b)  would  suffice. 

(c)  Offerors  may  not  revise  proposals  ' 
unless  requested  by  the  contracting 
officer. 

(d)  Proposals  may  be  withdrawn  at 
any  time  before  award.  Written 
proposals  are  withdrawn  upon  receipt 
by  the  contracting  officer  of  a  written 
notice  of  withdrawal.  Oral  offers  in 
response  to  oral  solicitations  are 
withdrawn  by  the  offeror’s  statement  of 
withdrawal  made  to  the  contracting 
officer,  who  then  shall  document  the 
contract  file.  Withdrawn  proposals  will 
be  destroyed  or  returned  to  the  offeror 
at  the  offeror’s  request  and  expense. 

15.208  SoUcItation  provisions  and 
contract  ciause. 

When  contracting  by  negotiation — 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.215-1,  Instructions 
to  Offerors — Competitive  Acquisition,  in 
all  competitive  solicitations  where  the 
Government  intends  to  award  a  contract 
without  discussions: 

(1)  If  the  Government  intends  to  make 
award  after  discussions  with  offerors 
within  the  competitive  range,  use  the 
basic  proxdsion  with  its  Alternate  I;  and 

(2)  If  the  Government  wishes  to 
reserve  the  right  for  purposes  of 
efficiency  to  limit  the  competitive  range 
to  no  more  than  a  specific  number,  use 
the  basic  provision  with  its  Alternate  11, 
or  the  basic  provision  with  both 
Alternates  I  and  II. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.215-2,  Audit  and 
Records — ^Negotiation,  in  solicitations 
and  contracts  except — 

(1)  Acquisitions  not  exceeding  the 
simplified  acquisition  threshold  in  Part 
13; 

(2)  Acquisitions  for  utility  services  at 
rates  not  exceeding  those  established  to 
apply  uniformly  to  the  general  public, 
plus  any  applicable  reasonable 
connection  charge  (10  U.S.C.  2313,  41 
U.S.C.  254d,  and  OMB  Circular  No.  A- 
133);  or 

(3)  Facilities  acqviisitions,  where  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I; 

(4)  Cost-reimbursement  contracts  with 
educational  institutions  and  other 
nonprofit  organizations,  the  contracting 
officer  shall  use  the  clause  with  its 
Alternate  11;  or 

(5)  When  the  examination  of  records 
by  the  Comptroller  General  is  waived  in 
accordance  with  25.901,  the  contracting 
officer  shall  use  the  clause  with  its 
Alternate  ID. 


(c)  When  issuing  a  solicitation  for 
information  or  planning  purposes,  the 
contracting  officer  shall  insert  the 
provision  at  52.215-3,  Solicitation  for 
Information  or  Planning  Piurposes,  emd 
clearly  mark  on  the  face  of  the 
solicitation  that  it  is  for  information  or 
planning  purposes. 

(d)  'The  contracting  officer  shall  insert 
the  provision  at  52.215—4,  Type  of 
Business  Organization,  in  all 
solicitations. 

(e)  The  contracting  officer  shall  insert 
the  provision  at  52.215-5,  Facsimile 
Proposals,  in  solicitations  if  facsimile 
proposals  are  authorized  (see  15.203(d)). 

(fj  The  contracting  officer  shall  insert 
the  provision  at  52.215-6,  Place  of 
Performance,  in  solicitations  except 
those  in  which  the  place  of  performance 
is  specified  by  the  Government. 

(^  The  contracting  officer  shall  insert 
the  provision  at  52.215—7,  Annual 
Representations  and  Certifications — 
Negotiation,  in  solicitations  if  annual 
representations  and  certifications  are 
utilized  (see  14.213). 

(h)  The  contracting  officer  shall  insert 
the  clause  at  52.215-8,  Order  of 
Precedence,  in  all  solicitations  and 
contracts. 

15.200  Forms. 

Forms  are  not  needed  to  prepare 
solicitations  described  in  tUs  subpart. 
'The  following  forms  may  be  used  at  the 
discretion  of  the  contracting  officer: 

(a)  Optional  Form  XX,  Solicitation 
and  Offer — ^Negotiated  Acquisition,  may 
be  used  to  issue  RFPs  and  RFQs. 

(b)  Optional  Form  XY,  Amendment  of 
Solicitation,  may  be  used  to  amend 
solicitations  of  negotiated  contracts. 

(c)  Standard  Forms  30  and  33  may  be 
used,  if  appropriately  modified  (e.g., 
substitute  the  MCF  for  die  Uniform 
Contract  Format  Table  of  Contents).  If  so 
modified,  the  contracting  officer  shall 
remove  the  form  designation  (i.e., 
standard  form  number). 

(d)  To  promote  identification  and 
proper  handling  of  proposals.  Optional 
Form  17,  Offer  Label,  may  be  fu^shed 
with  each  request  for  proposals.  The 
form  may  be  obtained  from  the  General 
Services  Administration  (see  53.107). 

Subpart  15.3— [Redesignated  as 
Subpart  15.3] 

7.  Subpcirt  15.5  is  redesignated  as 
Subpart  15.3 

8.  Subpart  15.4  is  revised  to  read  as 
follows: 

Subpart  15.4 — Source  Selection 

15.400  Scope  of  subpart 

This  subpart  prescribes  policies  and 
procedvnes  for  selection  of  a  source  or 


sources  in  competitive  negotiated 
acquisitions. 

15.401  Definitions. 

Deficiency,  as  used  in  this  subpart  is 
a  single  material  failure  to  meet  a 
Governmmit  requirement  or  a  single 
flaw  that  appreciably  increases  the  risk 
of  unsuccessful  contract  performance. 

Discussion,  as  used  in  this  subpart, 
means  communication  after 
establishment  of  the  competitive  range 
between  the  contracting  officer  and  an 
offeror  in  the  competitive  range. 

15.402  Source  selection  objective. 

The  objective  of  soiuce  selection  is  to 
select  the  offer  which  represents  the 
best  value.  Typically,  the  best  value 
would  be  acffieved  through — 

(a)  A  tradeoff  process  used  to  select 
the  most  advantageous  offer  by 
eveduating  and  comparing  factors  in 
addition  to  cost  or  price.  A  best  value 
decision  in  these  acquisitions  reflects 
the  Government’s  willingness  to  accept 
other  than  the  lowest  priced  acceptable 
offer  if  the  perceived  benefits  of  die 
higher  priced  offer  merit  the  additional 
cost;  or 

(b)  A  lowest  price  technically 
acceptable  process  is  used  where  it  has 
been  determined  that  the  Government’s 
interests  are  best  served  by  selection  of 
the  lowest  price  offer  that  is  evaluated 
(on  a  pass/frul  basis)  as  technically 
acceptable  used  to  select  the  most 
advantageous  offer  where  proposals  are 
evaluate  on  a  pass/fail  basis,  and 
award  is  made  to  the  lowest  cost  (price) 
technically  acceptable  offeror.  Proposals 
need  not  be  ranked  under  this  process 
nor  are  communications  precluded. 

§15.403  Responsibilitias. 

(a)  Agency  heads  are  responsible  for 
source  selection.  The  contracting  officer 
is  designated  as  the  source  selection 
authority,  unless  the  agency  head 
appoints  another  individu^  for  a 
particular  procurement  or  class  of 
procurements. 

(b)  The  source  selection  authority 
shall — 

(1)  Establish  an  evaluation  team, 
tailored  for  the  particular  procmement, 
that  includes  an  appropriate  mix  of 
contracting,  legal,  logistics,  technical, 
and  other  expertise  to  assure  a 
comprehensive  evaluation  of  offers; 

(2)  Approve  the  source  selection  plan 
before  solicitation  release,  if  agency 
procedures  require  a  plan; 

(3)  Ensure  consistency  among  the 
solicitation  requirements,  notices  to 
offerors,  proposal  preparation 
instructions,  evaluation  factors  and 
subfactors,  solicitation  provisions  or 

.  contract  clauses,  and  data  reqviirements; 
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(4)  Ensure  that  proposals  are 
evaluated  based  solely  on  the  factors 
and  subfactors  contained  in  the 
solicitation  (10  U.S.C  2305(b)(1)  and  41 
U.S.C  253b(d)(2)); 

(5)  Consider  the  recommendations  of 
advisory  boards  or  panels  (if  any);  and 

(6)  Smect  the  soiirce  or  sources  whose 
proposal  is  the  best  value  to  the 
Government  (10  U.S.C  2305(b)(4)(B) 
and  41  U.S.C  253b(d)(2)); 

(c)  The  contractinB  officer  shall — 

U)  After  release  of  a  solicitation,  serve 
as  the  focal  point  for  inquiries  from 
actual  or  prospective  offerors; 

(2)  After  receipt  of  proposals,  control 
and  conduct  communications  with 
offerors  in  accordance  with  15.409;  and 

(3)  Award  the  contract(s). 

15.404  Evaluation  factors  and  subfactors. 

(a)  The  criteria  upon  which  the  award 
decision  is  based  consist  of  evaluation 
factors  and  subfactors.  The  selected 
factors  and  subfactors  shall  be  tailored 
to  the  acquisition. 

(b)  Use  factors  and  subfactors  that — 

(1)  Represent  the  key  areas  of 
importance  and  emphi^s  to  be 
considered  in  the  source  selecticm 
decision,  and 

(2)  Support  meaningful 
disoimination  and  comparison  between 
and  among  competing  proposals. 

(c)  If  a  multipnase  solicitation 
technique  will  be  used,  the  factors  and 
subfactors  (if  any)  that  apply  to  the 
initial  phase  sh^  be  set  forth  in  the 
notice  or  solicitation. 

(d)  The  evaluation  factors  and 
significant  subfactors  that  apply  to  an 
acquisition  and  their  relative 
importance,  are  within  the  broad 
discretion  of  agency  acquisition 
officials,  subject  to  the  following 
requirements: 

(1)  Price  or  cost  to  the  Government 
shall  be  evaluated  in  every  source 
selection  (10  U.S.C.  2305(a)(3)(A)(ii)  and 
41  U.S.C.  253a(c)(l)(B)). 

(2)  The  quality  of  the  product  or 
service  shall  be  addressed  in  every 
source  selection  through  consideration 
of  one  or  more  non-cost  evaluation 
factors  such  as  past  performance, 
compliance  with  solicitation 
requirements,  technical  excellence, 
management  capability,  personnel 
qualifications,  and  prior  experience  (10 
U.S.C.  2305(a)(3)(AKi)  and  41  U.S.C. 
253a(c)(l)(B). 

(3) fi)  Except  as  set  forth  in  paragraph 
(ii)  of  this  paragraph,  past  performance 
shall  be  evaluated  in  ^  source 
selections  for  competitive  acquisitions 
issued  on  or  after — 

(A)  July  1, 1995,  for  acquisition 
exp^ed  to  exceed  $1,000,000; 

(B)  July  1, 1997,  for  acquisitions 
expected  to  exceed  $500,000;  or 


(C)  January  1, 1999,  for  acquisitions 
expected  to  exceed  $100,000. 

tii)  Past  performance  need  not  be 
evaluated  if  the  contracting  officer 
documents  the  reason  past  performance 
is  not  an  appropriate  evaluation  factor 
for  the  acquisitiGn  (OFPP  Policy  Letter 
92-5). 

(e)  All  factors  and  significant 
subfactors  that  will  a^ct  contract 
award  and  their  relative  importance 
shall  be  clearly  stated  in  the  solicitation 
(10  U.S.C.  2305(aK2)(A)(i)  and  41  U.S.C. 
253a(b)(l)(A))  (see  15.205-5(c)).  The 
rating  method  need  not  be  disdosed  in 
the  solicitation. 

(f)  The  solicitation  shall  also  state,  at 
a  minimum,  whether  all  evaluation 
factors  other  than  cost  or  price,  when 
combined,  are — 

(1)  Significantly  more  important  than 
cost  or  price; 

(2)  Appro^dmately  equal  to  cost  or 
price;  or 

(3)  Significantly  less  important  than 
cost  or  price.  (10  U.S.C. 

2305(a)(3)(A)(m)  and  41  U.S.C. 
253a(c)(l)(C)). 

15.405  Proposal  evaluation. 

(a)  Proposal  evaluation  is  an 
assessment  of  both  the  proposal  and  the 
offeror’s  ability  to  accomplish  the 
prospective  contract  successfully.  An 
agency  shall  evaluate  competitive 
proposals  solely  on  the  factors 
(includii^  any  subfactors)  specified  in 
the  solicitation.  In  evaluation  of 
competitive  proposals  against  the 
evaluation  f^ors  specified  in  the 
solicitation,  an  agency  should  compare 
their  relative  qu^ties.  Agencies  may 
use  any  methc^  or  combination  of 
method  to  evaluate  proposals, 
including  color/adjectival  ratings, 
numerical  weights,  and  ordinal 
rankings.  If  preaward  testing  or  product 
demonstration  is  required,  it  ne^  not 
be  accomplished  in  accordance  with  a 
formal  test  plan,  provided  all  offerors 
are  evaluate  against  the  same  criteria. 
The  evaluation  method  used  by  the 
agency  need  not  be  disclosed  in  the 
solicitation. 

(1)  Cost  or  price  evaluation.  Normally, 
competition  establishes  price 
reasonableness.  Therefore,  when 
contracting  on  a  firm  fixed  price  or  fixed 
price  with  economic  price  adjustment 
basis,  comparison  of  the  proposed 
prices  will  usually  satisfy  the 
requirement  to  perform  a  price  analysis; 
do  not  perform  a  cost  analysis  unless 
the  price  of  the  otherwise  successful 
offeror  is  determined  to  be  unreasonable 
(see  15.604-l(b)(l)(i)(B)).  When 
contracting  on  other  than  a  firm  fixed 
price  or  fixed  price  with  economic  price 
adjustment  basis,  the  evaluations  should 


include  a  cost  realism  analysis  to 
determine  what  the  Government  should 
realistically  expect  to  pay  for  the 
proposed  effort,  the  offeror’s 
understanding  of  the  work  and  ability  to 
perform  the  contract.  The  contracting 
officer  shall  document  the  cost  or  price 
evaluation. 

(2)  Past  performance  evaluation,  (i) 
Past  performance  information  is  one 
indicator  of  an  offeror’s  ability  to 
perform  the  contract  success^ly.  The 
age  and  relevance  of  the  information, 
soruce  of  the  information,  subjectivity  of 
the  data  and  general  trends  in 
contractor’s  performance  should  be 
considered.  This  assessment  of  past 
performance  information  is  separate 
from  the  responsibility  determination 
required  imder  Subpart  9.1. 

(ii)  The  solicitation  shall  provide 
offerors  an  opportunity  to  identify  past 
contracts  (including  Federal,  State,  and 
local  Governments  and  private)  for 
efforts  similar  to  the  Government 
requirement.  At  the  discretion  of  the 
contracting  officer,  the  solicitation  may 
also  request  offerors  to  provide 
information  on  problems  encountered 
on  the  identified  contracts  and  the 
offeror’s  corrective  actions.  The 
Govenunent  may  use  this  information  as 
well  as  information  obtained  from  any 
other  sources  to  evaluate  the  offeror’s 
p{ist  performance. 

(iii)  Firms  lacking  relevant  past 
performance  history  shall  receive  a 
neutral  evaluation  for  past  performance. 
A  neutral  evaluation  means  any 
assessment  that  neither  rewards  nor 
penalizes  firms  without  relevant 
performance  history. 

(3)  Technical  evaluation.  If  a 
technical  evaluation  is  necessary 
beyond  ensuring  that  the  proposal  meets 
the  minimum  requirements  in  the 
solicitation,  the  source  selection  records 
shall  include — 

(i)  An  assessment  of  each  offeror’s 
ability  to  accomplish  the  technical 
reqiiirements;  and 

(ii)  A  summary,  matrix,  or 
quantitative  ranking  of  each  technical 
proposal  against  the  evaluation  criteria. 

(4)  Cost  information  may  be  provided 
to  members  of  the  technic^  evaluation 
team  if  the  source  selection  authority 
concurs. 

(b)  All  proposals  received  in  response 
to  a  solicitation  may  be  rejected  if  the 
source  selection  authority  determines 
that  doing  so  is  in  the  best  interests  of 
the  Government. 

15.406^  Competitive  range. 

(a)  The  contracting  officer  shall 
establish  a  competitive  range  for  the 
purpose  of  conducting  written  or  oral 
discussion  (see  15.409(c)).  The 
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competitive  range  shall  include 
proposals  having  the  greatest  likelihood 
of  award  based  on  the  factors  and 
subfactors  in  the  solicitation. 

(b)  In  planning  an  acquisition,  the 
contracting  officer  may  determine  that 
the  number  of  proposals  that  would 
otherwise  be  included  in  the 
competitive  range  is  expected  to  exceed 
the  number  at  which  an  efficient 
competition  can  be  conducted.  In 
reaching  such  a  conclusion,  the 
contracting  officer  may  consider  such 
factors  as  the  results  of  market  research, 
historical  data  from  previous 
acquisitions  for  similar  supplies  and 
services,  and  the  resources  available  to 
conduct  the  source  selection.  Alternate 
n  of  52.215-1,  Information  to  Ofierors — 
Competitive  Acquisition,  may  be  used 
to  indicate  the  Government’s  estimate  of 
the  greatest  number  or  proposals  that 
will  be  included  in  the  competitive 
range  for  purposes  of  conducting  an 
efficient  competition  among  the  most 
hi^y  rated  proposals. 

(c)  After  evaluating  offers,  the 
contracting  officer  may  determine  that 
the  number  of  proposes  that  would 
otherwise  be  included  in  the 
competitive  range  exceeds  the  number 
at  which  an  efficient  competition  can  be 
conducted.  Provided  the  solicitation 
notifies  offerors  that  the  competitive 
range  can  be  limited  fpr  purposes  of 
efficiency,  the  contracting  officer  may 
limit  the  niunber  or  proposals  in  the 
competitive  range  to  the  greatest 
munber  that  will  permit  an  efficient 
competition  among  the  most  highly 
rated  proposals.  The  solicitation 
provision  at  52.215—1,  Instruction  to 
Offerors-Competitive  Acquisition, 
reserves  the  contracting  officer’s  right  to 
limit  the  competitive  range  for  purposes 
of  efficiency. 

(d)  If  the  contracting  officer 

•  determines  that  an  offeror’s  proposal  is 
no  longer  in  the  competitive  range  the 
proposal  shall  no  longer  be  considered 
for  award.  Written  notice  of  this 
decision  shall  be  provided  to 
unsuccessful  offerors  at  the  earliest 
practicable  time  (see  15.803(a)(1)]. 

(e)  Offerors  excluded  from  ffie 
competitive  range  may  request  a 
debriefing.  When  a  debriefing  is 
requested,  see  15.805. 

15.407  Communications  with  offerors. 

(a)  Competition  on  other  than  price 
alone  and  the  soiurce  selection  process 
necessarily  involve  communications 
between  the  Government  and  competing 
offerors.  Open  communications  support 
the  goal  of  efficiency  in  Government 
procurement  (10  U.S.C.  2304(j)  and  41 
U.S.C.  253(h))  by  providing  the 
Government  wiffi  relevant  information 


(in  addition  to  that  submitted  in  the 
offeror’s  initial  proposal)  needed  to 
understand  and  evaluate  the  offeror’s 
proposal.  The  nature  and  extent  of 
communications  between  the 
Government  and  offerors  is  a  matter  of 
contracting  officer  judgment. 

(b)  Communication  with  offerors  prior 
to  establishment  of  the  competitive 
range.  Communication  with  offerors 
after  receipt  of  proposals,  but  prior  to 
establishment  of  the  competitive  range 
(or  award,  if  award  is  to  be  made 
without  discussions),  is  encouraged  to  " 
obtain  information  to  facilitate  the  . 
Government’s  decision  either  to  award 
without  discussions  or  determine  the 
competitive  range.  Information  received 
diiring  this  phase  of  communications 
may  provide  context  to  the  proposal.in 
that  it  allows  tho  Government  to 
imderstand  the  offeror’s  intent. 
Consequently,  it  may  be  used  in 
propo^  evaluation.  Communications 
conducted  pursuant  to  this  paragraph — 

(1)  Are  not  “discussions”  (see 
15.409(c)); 

(2)  Do  not  permit  changes  in  an 
offeror’s  proposal  other  than  correction 
of  mistakes; 

(3)  Are  conducted  to  obtain 
information  that  explains  or  resolves 
ambiguities  or  other  concerns  (e.g., 
perceived  errors,  perceived  omissions, 
or  perceived  deficiencies)  in  the 
offeror’s  proposal.  However,  a 
willingness  by  the  offeror  to  correct  any 
perceived  errors,  perceived  omissions, 
perceived  deficiencies,  ot  other 
concerns  does  not  require  that  the 
offeror  be  placed  in  the  competitive 
range; 

(4)  Shall  only  be  initiated  if 
authorized  by  the  contracting  officer; 
and 

(5)  Need  not  be  conducted  with  all 
offerors.  For  example,  when  trying  to 
determine  the  competitive  range,  the 
Government  could  limit 
communications  to  those  offerors, 
whose  proposals,  on  initial  evaluation, 
would  be  neither  clearly  “in”  nor 
clearly  “out”  of  the  competitive  range. 
Similarly,  when  trying  td  decide 
whether  or  not  to  award  without 
discussions,  the  Government  could  limit 
communications  to  the  qfferorfs),  based 
on  initial  evaluation,  deemed  to  have 
the  ^atest  likelihood  of  award. 

(c)  Communication  with  offerors  after 
establishment  of  the  competitive  range. 
Communication  with  offerors 
determined  to  be  in  the  competitive 
range  is  accomplished  through  written 
and/or  oral  discussions  (see  15.401).  If 
a  competitive  range  is  established,  the 
Contracting  Officer  shall  conduct 
discussions  at  least  once  with  all 
offerors  in  the  competitive  range  (but 


see  15.410).  All  evaluated  deficiencies 
in  an  offeror’s  proposal,  except  those 
relating  to  past  performance  on  which 
the  offeror  has  already  had  an 
opportunity  to  comment,  and  any  other 
issues  which,  in  the  judgment  of  the 
contracting  officer,  should  be  brought  to 
the  offeror’s  attention  shall  be  disclosed 
during  the  conduct  of  discussions. 

While  the  Government  may  rely  upon 
agreements  made  during  discussions  for 
the  purposes  of  proposal  evaluations, 
such  agreements  shall  be  confirmed  by 
propo^  revision(s)  before  contract 
award  (see  15.411). 

(d)  Improper  discussions  and 
communications.  The  contracting  officer 
and  other  Government  personnel 
involved  in  the  procurement  shall  not 
encage  in — 

(1)  Favoring  one  offeror  over  another 
by  coaching,  prompting,  suggesting,  or 
recommending  ways  in  w'hich  an  offeror 
must  change  its  proposal  to  bring  it  up 
to  the  level  of  other  proposals; 

(2)  Revealing  an  offeror’s  technical 
solution  to  another  offeror; 

(3)  Advising  an  offeror  of  another 
offeror’s  price  without  that  other 
offeror’s  permission.  However,  the 
contracting  officer  may  inform  an 
offeror  that  its  price  is  considered  by  the 
Government  to  be  too  high  or 
imrealistic,  and  the  results  of  the 
analysis  supporting  that  conclusion.  It  is 
also  permissible  to  indicate  to  all 
offerors  the  cost  or  price  that  the 
Government’s  price  analysis,  market 
research,  and  other  reviews  have 
identified  as  reasonable  (41  U.S.C. 
423(h)(l)(2)); 

(4)  Revealing  the  names  of  individuals 
providing  reference  information  about 
an  offeror’s  past  performance;  or 

(5)  Knowingly  furnishing  source 
selection  information  or  information 
about  other  offerors’  proposals  without 
permission  of  the  source  (see  3.104-4(j) 
and  (k)  and  41  U.S.C.  423(h)(l)(2)]. 

15.408  Award  without  discussions. 

Award  may  be  made  without 
disciissions  if  the  solicitation  states  that 
the  Government  intends  to  evaluate 
proposals  and  make  award  without 
discussions,  unless  the  contracting 
officer  determines  that  discussions  are 
considered  necessary.  However,  if  the 
solicitation  contains  such  a  notice  and 
the  Government  later  conducts 
discussions,  the  rationale  for  doing  so 
shall  be  documented  in  the  contract  file 
(see  52.215-16  Alt  Iff)  (10  U.S.C. 
2305(b)(4)(A)(ii)  and  41  U.S.C. 
253b(d)U)(B)).  The  Contracting  Officer 
may  permit  minor  clarifications  to  allow 
proposal  modifications  thsA  resolve 
ambiguities,  or  correct  apparent 
mistakes. 
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15.409  Proposal  revisions. 

(a)  The  contracting  officer  may 
request  proposal  revisions  as  often  as 
ne^ed  during  discussions.  Proposal 
revisions  shall  be  submitted  in  writing. 
The  contracting  officer  may  establish  a 
common  cut  off  date  for  receipt  of 
proposal  revisions. 

(b)  ff  an  offeror  in  the  competitive 
range  is  no  longer  considered  to  be 
among  those  most  likely  to  receive 
award  after  discussions  have  begun,  the 
offeror  may  be  eliminated  from  the 
competitive  range  without  being 
affoided  an  opportunity  to  submit  a 
proposal  revision. 

(c)  Requesting  and/or  receiving 
proposal  revisions  does  not  necessarily 
conclude  discussions.  However, 
requests  for  proposal  revisions  should 
advise  offerors  that  the  Government  may 
make  award  without  obtaining  further 
revisions. 

15.410  Source  eelection. 

An  integrated  comparative  assessment 
of  propos^  shall  be  performed  before 
source  selection  is  made.  The  source 
selection  authority  shall  independently 
determine  which  proposal(s)  represents 
the  best  value,  consistent  with  the 
factors  and  subfactors  in  the  solicitation. 
The  source  selection  authority  may 
determine  that  all  proposals  should  be 
rejected  if  it  is  in  the  best  interests  of  the 
Government  (see  15.407(b)). 

(a)  The  source  selection  team,  or 
advisory  boards  or  panels,  may  conduct 
the  comparative  an^ysis(es)  and  make 
award  recommendations,  if  the  source 
selection  authority  requests  such 
assistance. 

(b)  The  basis  for  the  so\ut»  selection 
decision  shall  be  documented  and  shall 
reflect  the  rationale  for  any  tradeoffs 
among  factors,  subfactors,  and  bvisiness 
judgments.  The  perceived  benefits  to  be 
received  for  any  total  additional  cost 
should  be  specified.  Specific  tradeoffs 
need  not  be  described  in  terms  of  cost/ 
price  impacts  nor  do  the  tradeoffs  need 
to  be  quantified  in  any  other  manner. 

Subpart  15.7-'-[Subpart  15.7 
Radesignatad  as  Subpart  15.5] 

9.  Subpart  15.7  is  redesignated  as  new 
Subpart  15-5. 

Subpart  15.6— [RamovacQ 

Subpart  15.6— [Radaaignated  as 
Subpart  15.6] 

10.  Subpart  15.6  is  removed  and 
Subpart  15.8  is  redesignated  as  new 
Subpait  15.6. 


Subpart  15.9— [Radasignatad  as 
Subpart  15.7] 

11.  Subpart  15.9  is  redesignated  as 
new  Subpart  15.7 . 

12.  Subpart  15.10  is  redesignated  as 
Subpart  15.8  and  revised  to  read  as 
follows: 

Subpart  15.8— Preaward,  Award,  and 
Postaward  Notifications,  Protests,  and 
Mistakes 

15.801  Definition. 

Day,  as  used  in  this  subpart,  means 
calendar  day,  except  that  the  period  will 
run  imtil  a  day  which  is  not  a  Saturday, 
Simday,  or  le^  holiday.  * 

15.802  AppUcabillty. 

This  subpart  applies  to  the  use  of 
competitive  proposals,  as  described  in 
6.102(b),  and  a  combination  of  . 
competitive  procedures,  as  described  in 
6.102(c).  To  the  extent  practicable, 
however,  the  procedures  and  intent  of 
this  subpart,  with  reasonable 
modification,  should  be  followed  for 
sole  source  acquisitions  and 
acquisitions  described  in  6.102(d): 
broad  agency  announcements,  small 
business  innovation  research  contracts, 
and  architect-engineer  contracts. 
However,  they  do  not  apply  to  multiple 
award  schedules,  as  described  in 
6.102(d)(3). 

15.803  Notifications  to  unsuccessful 
offerors. 

(a)  Preaward  notices — (1)  Preaward 
notices  of  exclusion  from  competitive 
range.  The  contracting  officer  shall 
notify  offerors  promptly  when  their 
proposals  are  excluded  fitim  the 
competitive  range  or  otherwise 
excluded  from  competition.  The  notice 
shall  state  the  basis  for  the 
determination  and  that  a  proposal 
revision  will  not  be  consider^. 

(2)  Preaward  notices  for  small 
business  set-asides.  In  a  small  business 
set-aside  (see  Subpart  19.5),  upon 
completion  of  negotiations  and 
determinations  of  responsibility,  but 
prior  to  award,  the  contracting  officer 
shall  notify  each  offeror  in  writing  of  the 
name  and  location  of  the  apparent 
successful  offeror.  The  notice  shall  also 
state  that  (i)  the  Government  will  not 
consider  subsequent  revisions  of  the 
offeror’s  propo^  and  (ii)  no  response  is 
required  unless  a  basis  exists  to 
ch^enge  the  small  business  size  status 
of  the  apparently  successful  offaror.  The 
notice  is  not  required  when  the 
contracting  officer  determines  in  writing 
that  the  urgency  of  the  requirement 
necessitates  award  urithout  delay. 

(b)  Postaward  notices.  (1)  Within 
three  days  after  the  date  of  contract 


award,  the  contracting  officer  shall 
provide  written  notification  to  each 
offeror  whose  proposal  was  in  the 
competitive  range  but  was  not  selected 
for  (10  U.S.C.  2305(bH5)  and  41  U.S.C. 
253b(c)).  The  notice  shall  include- 

(1)  The  number  of  offerors  solicited; 

(ii)  The  number  of  proposals  received; 

(iii)  The  narqe  and  adcuess  of  each 
offeror  receiving  an  award; 

(iv)  The  items,  quantities,  and  unit 
prices  of  each  aw(^  (if  the  number  of 
items  or  other  factors  makes  listing  unit 
prices  impracticable,  only  the  total 
contract  price  need  be  furnished);  and 

(v)  In  general  terms,  the  reason(s)  the 
offeror’s  proposal  was  not  accepted, 
unless  the  price  information  in 
paragraph  (b)(l)(iv)  of  this  section 
readily  reveals  the  reason.  In  no  event 
shall  an  offeror’s  cost  breakdown,  profit, 
overhead  rates,  trade  secrets, 
manufacturing  processes  and 
techniques,  or  other  confidential 
business  information  be  disclosed  to 
any  other  offeror. 

(2)  Upon  request,  the  contracting 
officer  shall  fu^sh  the  information 
described  in  paragraphs  (b)(1)  (i) 
through  (v)  of  this  section  to 
imsuccessful  offerors  in  solicitations 
using  simplified  acquisition  procediues 
in  FAR  Part  13. 

(3)  Upon  request,  the  contracting 
officer  shall  provide  the  information  in 
paragraphs  (b)(1)  (i)  through  (v)  of  this 
section  to  unsuccessful  offerors  who 
received  a  preaward  notice  of  exclusion 
from  the  competitive  range. 

15.804  Award  to  successful  offeror. 

The  contracting  officer  shall  award  a 
contract  to  the  successful  offeror  by 
furnishing  the  contract  or  other  notice  of 
the  award  to  that  offeror. 

(a)  If  award  is  made  without 
discussions,  the  contracting  officer  may 
award  a  contract  without  obtaining  the 
offeror’s  signature  a  second  time.  'The 
offeror’s  signature  on  the  offer 
constitutes  the  offeror’s  agreement  to  be 
bovmd  by  the  offer. 

(b)  If  the  award  document  includes 
information  that  is  different  than  the 
latest  signed  offer,  both  the  offeror  and 
the  contracting  officer  shall  sign  the 
contract  award. 

(c)  When  an  award  is  made  to  an 
offeror  for  less  than  all  of  the  items  that 
may  be  awarded  and  additional  items 
are  being  withheld  for  subsequent 
award,  each  notice  shall  state  that  the 
Government  may  make  subsequent 
awards  on  those  additional  items  within 
the  offer  acceptance  period. 

(d)  If  the  Optional  Form  YY  (OF  YY), 
Contract  Award,  is  not  used  to  award 
the  contract,  the  first  page  of  the  award 
document  shall  contain  the 
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Government’s  acceptance  statement 
horn  block  15A  of  that  form  and  the 
contracting  officer’s  signature.  In 
addition,  if  the  award  document 
includes  information  that  is  different 
than  the  latest  signed  offer,  the  first  page 
shall  include  the  contractor’s  agreement 
statement  fiom  block  14A  of  OF  YY  and 
the  signatiure  of  the  contractor’s 
authorized  representative. 

15.805  Praaward  debriefing  of  offerors. 

Offerors  excluded  from  the 
competitive  range  or  otherwise 
excluded  from  the  competition  before 
award  may  request  a  d^riefing  before 
award  (10  U.S.C.  2305(b)(6)(A)  and  41 
U.S.C.  253b  (f)-(h)). 

(a)  The  offeror  may  request  a 
preaward  debriefing  by  submitting  a 
written  request  for  debriefing  to  the 
contracting  officer  within  thi^  days 
after  the  receipt  of  notice  of  exclvision 
fiom  the  competition.  If  the  offeror  does 
not  submit  a  timely  request,  the  offeror 
need  not  be  given  either  a  preaward  or 
a  postaward  debriefing.  Offerors  are 
entitled  to  no  more  th^  one  debriefing 
for  each  proposal. 

(b)  The  contracting  officer  should 
provide  a  debriefing  to  the  offeror  as 
soon  as  practicable.  If  providing  a 
preaward  debriefing  is  not  in  the  best 
interest  of  the  Government  at  the  time 
it  is  requested,  the  contracting  officer 
may  delay  the  debriefing,  but  shall 
provide  the  debriefing  no  later  than  the 
time  postaward  debriefings  are  provided 
imder  15.806.  In  that  event,  the 
contracting  officer  shall  include  the 
information  at  15.806(d)  in  the 
debriefing. 

(c)  Debriefings  may  be  done  orally,  in 
writing,  or  by  any  other  method 
acceptable  to  the  contracting  officer. 

(d)  The  contracting  officer  should 
normally  chair  any  debriefing  session 
held.  Individuals  who  conducted  the 
evaluations  shall  provide  support. 

(e)  At  a  minimum,  preawaid 
debriefings  shall  include — 

(1)  The  agency’s  evaluation  of 
significant  elements  in  the  offeror’s 
proposal: 

(2)  A  summary  of  the  rationale  for 
eliminating  the  offerer  from  the 
competition;  and 

(3)  Reasonable  responses  to  relevant 
questions  about  whether  source 
selection  procedures  contained  in  the 
solicitation,  applicable  regulations,  and 
other  applicable  authorities  were 
follow^  in  the  process  of  eliminating 
the  offeror  fix>m  the  competition. 

(f)  Preaward  debriefings  shall  not 
disclose — 

(1)  The  nrimber  of  offerors; 

(2)  The  identity  of  other  offerors; 

(3)  The  content  of  other  offeror’s 
proposals; 


(4)  The  ranldng  of  other  offerors: 

(5)  The  evaluation  of  other  offerors;  or 

(6)  Any  of  the  information  prohibited 
in  15.806(e) 

(g)  The  contracting  officer  shall 
include  an  official  summary  of  the 
debriefing  in  the  contract  file. 

15.806  Postaward  debrteflng  of  offerors. 

(a)  An  offeror,  upon  its  written 
request  received  by  the  agency  within 
throe  days  after  the  date  on  which  that 
offeror  has  received  notice  of  contract 
award,  shall  be  debriefed  and  furnished 
the  basis  for  the  selection  decision  and 
contract  award.  An  offeror  who  was 
notified  of  exclusion  fiom  the 
competition  (15.805(a)),  but  failed  to 
submit  a  timely  request,  is  not  entitled 
to  a  debriefing.  When  practicable, 
debriefing  requests  received  more  than 
three  days  after  the  offeror  receives 
notice  of  contract  award  may  be 
accommodated.  However, 
accommodating  rmtimely  debriefing 
requests  does  not  extend  the  time 
within  which  suspension  of 
performance  can  be  required,  because 
this  accommodation  is  not  a  "reqriirod 
debriefing”  as  described  in  FAR  Part  33. 
To  the  maximmn  extent  practicable,  the 
debriefing  should  occur  within  five  days 
after  receipt  of  the  written  request. 

(b)  Debriefings  of  successful  and 
unsuccessful  offerors  may  be  done 
orally,  in  writing,  or  by  any  other 
method  acceptable  to  the  contracting 
officer. 

(c)  'The  contracting  officer  should 
normally  chair  any  debriefing  session 
held.  Individuals  who  conducted  the 
evaluations  shall  provide  support. 

(d)  At  a  minimum,  the  debriefing 
information  shall  include — 

(1)  The  Government’s  evaluation  of 
the  significant  weaknesses  or 
deficiencies  in  the  offeror’s  proposal,  if 
applicable; 

(2)  The  overall  evaluated  cost  or  price 
and  technical  roiing,  if  applicable,  of  the 
successful  offeror  and  the  debriefed 
offeror  (including  unit  prices); 

(3)  The  overall  ranking  of  all  offerors 
when  any  ranking  was  developed  by  the 
agency  during  the  source  selection; 

(4)  A  summary  of  the  rationale  for 
award; 

(5)  For  acquisitions  of  commercial 
end  items,  the  make  and  model  of  the 
item  to  be  delivered  by  the  successful 
offeror;  and 

(6)  Reasonable  responses  to  relevant 
questions  about  whether  source 
selection  procedures  contained  in  the 
solicitation,  applicable  regulations,  and 
other  applicable  authorities  were 
follow^. 

(e)  'The  debriefing  shall  not  include 
point-by-point  comparisons  of  the 


debriefed  offeror’s  proposal  with  those 
of  other  offerors.  Moreover,  the 
debriefing  shall  not  reveal  any 
information  exempt  from  release  imder 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  including — 

(1)  Trade  secrets; 

(2)  Privileged  or  confidential 
manufacturing  processes  and 
techniques; 

(3)  Commercial  and  financial 
information  that  is  privileged  or 
confidential,  including  cost 
breakdowns,  profit,  indirect  cost  rates, 
and  similar  information;  and 

(4)  The  names  of  individuals 
providing  reference  information  about 
an  offeror’s  past  performance. 

(f)  The  contracting  officer  shall 
include  an  official  summary  of  the 
debriefing  in  the  contract  file. 

15.807  Protests  against  award. 

(a)  Protests  against  award  in 
negotiated  acquisitions  shall  be  treated 
substantially  the  same  as  in  sealed 
bidding  (see  Subpart  33.1).  Use  of 
agency  protest  procedures  which 
incorporate  the  alternative  dispute 
resolution  provisions  of  Executive  Order 
12979  is  encoiuaged  for  both  preaward 
and  postaward  protests. 

(b)  If,  within  one  year  of  contract 
award,  a  protest  causes  the  agency  to 
issue  either  a  new  solicitation  or  a  new 
request  for  revised  offers  on  the 
protested  contract  award,  the  agency 
shall  make  available  to  prospective 
offerors  or  original  offerors  still  within 
the  competitive  range,  respectively — 

(1)  Information  provided  in  any 
debriefings  conducted  on  the  original 
award  about  the  successful  offeror’s 
proposal;  and 

(2)  Other  nonproprietary  information 
that  would  have  been  provided  to  the 
original  offerors. 

15.808  Discovery  of  mistakes. 

Mistakes  in  a  contractor’s  proposal 
that  are  disclosed  after  award  shall  be 
processed  in  accordance  wiffi  14.407-4. 

15.809  Forms. 

(a)  Optional  Form  YY,  Contract 
Award,  may  be  used  to  award 
negotiated  contracts.  If  the  form  is  not 
used,  the  award  document  shall 
incorporate  the  agreement  and  award 
language  fiom  the  form. 

(b)  Standard  Form  26,  Award/ 
Contract,  may  be  used,  if  appropriately 
modified  (e.g.,  substitute  the  MCF  for 
the  Uniform  Contract  Format  Table  of 
Contents).  If  so  modified,  the 
contracting  officer  shall  remove  the 
form  designation  (i.e.,  standard  form 
number). 
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PART  36— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

13.  Section  36.524  is  revised  to  read 
as  follows: 

36.524  Contracting  by  Negotiation. 

The  contracting  officer  shall  insert  in 
solicitations  for  construction  the 
provision  at  52.236-XX,  Preparation  of 
Offers — Construction,  when  contracting 
by  negotiation. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

14.  Section  52.215-1  is  revised  to  read 
as  follows: 

52.215-1  Instructions  to  Offerors— 
Negotiated  Acquisition. 

As  prescribed  in  15.208(a),  insert  the 
following  provision: 

Instructions  to  Offerors — Negotiated 
Acquisition  (Date) 

(a)  Definitions. 

'  (1)  Time,  if  stated  as  a  number  of 
days,  will  include  Saturdays,  Sundays, 
and  Federal  holidays. 

(2)  In  writing  or  written  means  any 
worded  or  niunbered  expression  which 
can  be  read,  reproduced,  and  later 
communicated,  and  includes 
electronically  transmitted  and  stored 
information. 

(3)  Revision  means  a  revision  of  an 
offer  requested  by  the  contracting  officer 
during  ffiscussions. 

(4)  Discussion  means  communication 
after  establishment  of  the  competitive 
range  between  the  contracting  officer 
and  an  offeror  in  the  competitive  range. 

(5)  Communication  means 
interchanges  with  offerors  which  are  not 
discussions.  They  may  be  conducted  to 
obtain  information  wffich  explains  or 
resolves  ambiguities  or  for  ndnor 
clarifications. 

(b)  Amendments  to  solicitations.  If 
this  solicitation  is  amended,  all  terms 
and  conditions  which  are  not  modified 
remain  unchanged.  Offerors  shall 
acknowled^  receipt  of  any  amendment 
to  this  solicitation  by  the  date  and  time 
specified  in  the  amendment(s). 

(c)  Submission,  revision  and 
withdrawal  of  offers.  (1)  Unless  other 
methods  [e.g.  electronic  commerce, 
facsimile,  etc.)  are  permitted  in  the 
solicitation,  offers  and  modifications  to 
offers  shall  be  submitted  in  paper  media 
in  sealed  envelopes  or  pack^es  (i) 
addressed  to  the  office  spiecified  in  the 
solicitation,  and  (ii)  showing  the  time 
specified  for  receipt,  the  solicitation 
number,  and  the  name  and  address  of 
the  offeror. 

(2)  The  first  page  of  the  offer  must 
show — 


(i)  The  solicitation  number, 

(ii)  The  name,  address,  and  telephone 
nrimber  of  the  offeror, 

(iii)  A  statement  spemfying  the  extent 
of  agreement  with  aU  terms,  conditions, 
and  provisions  included  in  the 
solicitation  and  agreement  to  furnish 
any  or  all  items  upon  which  prices  are 
offered  at  the  price  set  opposite  each 
item; 

(iv)  Names,  titles,  and  telephone 
numbers  of  persons  authorized  to 
negotiate  on  its  behalf  with  the 
Government  in  connection  with  this 
solicitation;  and 

(v)  Name,  title,  and  signature  of 
person  authorized  to  sign  the  offer. 

Offers  signed  by  an  agent  shall  be 
accompanied,  by  evidence  of  that  agent’s 
authority,  unless  that  evidence  has  been 
previously  furnished  to  the  issuing 
office. 

(3)  Offerors  are  responsible  for 
submitting  offers,  and  any  requested 
revisions  to  them,  to  the  Government 
office  designated  in  the  solicitation  on 
time.  Unless  the  solicitation  states  a 
specific  time,  the  time  for  receipt  is  4:30 
p.m.,  local  time,  at  the  designated 
Government  office  on  the  date  that 
offers  or  requested  revisions  are  due. 
Offers,  and  requested  revisions  to  them, 
that  are  received  in  the  designated 
Government  office  after  the  time  for 
receipt  are  “late”  and  shall  be 
considered  at  the  Source  Selection 
Authority’s  discretion. 

(4)  Unless  otherwise  specified  in  the 
solicitation,  the  offeror  may  propose  any. 
item  or  combination  of  items. 

(5)  Offers  submitted  in  response  to 
this  solicitation  shall  be  in  the  English 
language  and  shall  be  in  terms  of  U.S. 
dollars,  imless  otherwise  permitted  in 
the  solicitation. 

(6)  Offerors  may  not  revise  offers 
unless  requested  by  the  Contracting 
Officer. 

(7)  Offers  may  be  withdrawn  at  any 
time  prior  to  award.  Withdrawals  are 
effective  upon  receipt  by  the 
Contracting  Officer. 

(d)  Period  for  acceptance  of  offers. 
Offers  in  response  to  this  solicitation 
will  be  valid  for  the  number  of  days 
specified  on  the  solicitation  cover  sheet 
(unless  a  different  period  is  proposed  by 
the  offeror. 

(e)  Restriction  on  disclosure  and  use 
of  data.  Offerors  who  include  in  their 
proposals  data  that  they  do  not  want 
disclosed  to  the  public  for  any  purpose 
or  used  by  the  Government  except  for 
evalriation  purposes,  shall — 

(1)  Mark  the  title  page  with  the 
following  legend: 

This  proposal  includes  data  that  shall  not 
be  disclosed  outside  the  Government  and 


shall  not  be  duplicated,  used,  or  disclosed — 
in  whole  or  in  part — for  any  purpose  other 
than  to  evaluate  this  proposal.  If,  however,  a 
contract  is  awarded  to  this  offeror  as  a  result 
of— or  in  connection  with — the  submission  of 
this  data,  the  Government  shall  have  the  right 
to  duplicate,  use,  or  disclose  the  data  to  the 
extent  provided  in  the  resulting  contract. 

This  restriction  does  not  limit  the 
Government’s  right  to  use  information 
contained  in  this  data  if  it  is  obtained  from 
another  source  without  restriction.  The  data 
subject  to  this  restriction  are  contained  in 
sheets  [insert  numbers  or  other  identification 
of  sheets];  and 

(2)  Mark  each  sheet  of  data  it  wishes 
to  restrict  with  the  following  legend: 

Use  or  disclosure  of  data  contained  on  this 
sheet  is  subject  to  the  restriction  on  the  title 
page  of  this  proposal. 

(f)  Contract  award  (1)  The 
Government  intends  to  award  a  contract 
or  contracts  resulting  from  this 
solicitation  to  the  responsible  offeror(s) 
whose  offer(s)  conforming  to  the 
solicitation  represent  the  best  value. 

(2)  'The  Government  may  reject  any  or 
all  offers  if  such  action  is  in  the 
Government’s  interest. 

(3)  The  Goveriiment  may  waive 
informalities  and  minor  irregularities  in 
offers  received. 

(4)  The  Government  intends  to 
evaluate  proposals  and  award  a  contract 
without  discussions  with  offerors 
(except  commimications).  Therefore, 
each  individual  offer  should  contain  the 
offeror’s  best  terms  from  a  cost  or  price 
emd  technical  standpoint.  The 
Government  reserves  the  right  to 
conduct  discussions  if  the  Contracting 
Officer  later  determines  them  to  be 
necessary.  If  the  Contracting  Officer 
determines  that  the  number  of  proposals 
that  would  otherwise  be  in  the 
competitive  range  exceeds  the  number 
at  which  an  efficient  competition  can  be 
conducted,  the  Contracting  Officer  may 
limit  the  niimber  of  proposals  in  the 
competitive  range  to  the  greatest 
number  that  will  permit  an  efficient 
competition  among  the  most  highly 
rated  proposals. 

(5)  The  Government  reserves  the  right 
to  make  tm  award  on  any  item  for  a 
quantity  less  than  the  quantity  offered, 
at  the  unit  cost  or  prices  offered,  imless 
the  offeror  specifies  otherwise  in  the 
offer. 

(6)  Communications  with  offerors 
after  receipt  of  an  offer  do  not 
necessarily  constitute  a  rejection  or 
counteroffer  by  the  Government. . 

(7)  The  Government  may  determine 
that  an  offer  is  unacceptable  if  the  prices 
proposed  are  materially  imbalanced 
between  line  items  or  subline  items.  An 
offer  is  materially  unbalanced  when  it  is 
based  on  prices  significantly  less  than 


Federal  Register  /  Vol.  61,  No.  178  7  Thursday,  September  12,  1996  /  Proposed  Rules  48393 


cost  for  some  work  and  prices  which  are 
significantly  overstated  in  relation  to 
cost  for  other  woric,  and  if  there  is  a 
reasonable  doubt  that  the  offer  will 
result  in  the  lowest  overall  cost  to  the 
Government,  even  though  it  may  be  the 
low  evaluated  offer,  or  it  is  so 
unbalanced  as  to  be  tantamount  to 
allowing  an  advance  payment. 

(8)  The  Government  reserves  the  right 
to  make  multiple  awards  if,  after 
considering  the  additional 
administrative  costs,  it  is  in  the 
Government’s  best  interest  to  do  so. 

(9)  Award  of  a  contract  is  effective 
upon  transmittal  of  the  contract  signed 
by  the  Government. 

(10)  The  Government  may  disclose 
the  following  information  in  postaward 
debriefings  to  other  offerors:  (i)  the 
overall  evaluated  cost  or  price  and 
technical  rating  of  the  successful  offeror; 

(ii)  the  overall  ranking  of  all  offerors, 
when  any  ranking  was  developed  by  the. 
agency  during  source  selection;  (iii)  a 
summary  of  the  rationale  for  award;  and 
(iv)  for  acquisitions  of  commercial  end 
itmns,  the  make  and  model  of  the  item 
to  be  delivered  by  the  successful  offeror. 
(End  of  provision) 

Alternate  I  (Date).  As  prescribed  in 
15.208(a)(1),  substitute  the  following 
paragraph  (0(4)  for  paragraph  (f)(4)  of 
the  basic  provision: 

(4)  The  Government  intends  to 
evaluate  proposals  and  award  a  contract 
after  conducting  discussions  with 
responsible  offerors  whose  proposals 
have  been  determined  to  be  within  the 
competitive  range.  If  the  Contracting 
Officer  determines  that  the  number  of 
proposals  that  would  otherwise  be  in 
the  competitive  range  exceeds  the 
number  at  which  an  efficient 
competition  can  be  conducted,  the 
Contracting  Officer  may  limit  the 
number  of  proposals  in  the  competitive 
range  to  the  greatest  number  that  will 
permit  an  efficient  competition  among 
the  most  highly  rated  proposals. 
Therefore,  ffie  offeror’s  initial  offer 
should  contain  the  offeror’s  best  terms 
from  a  price  and  technical  standpoint. 

Alternate  Z7  (Date).  As  prescribed  in 
15.208(a)(2),  add  the  following  to 
paragraph  (fi(4): 

(4)  If  the  Contracting  Officer  exercises 
the  Government’s  right  to  limit  the 
number  of  proposals  in  the  competitive 
range,  the  competitive  range  will  be 
limited  to  no  more  than 
_ [insert  number). 

15.  .Section  52.215-2  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


52.215- 2  Audit  and  Records— Negotiation. 
As  prescribed  in  15.208(b),  insert  the 

following  clause: 

***** 

16.  Sections  52.215-3  through 

52.215- 8  are  revised  to  read  as  follows: 

52.215- 2  Solicitation  for  Information  or 
Planning  Purposes. 

As  prescribed  in  15.208(c),  insert  the 
following  provision: 

Solicitation  fin:  Infisnnation  or  Planning 
Purposes  (Date) 

(a)  'The  Government  does  not  intend 
to  award  a  contract  on  the  basis  of  this 
solicitation  or  to  otherwise  pay  for  the 
information  solicited  except  as  provided 
in  subsection  31.205-18,  Bid  and 
proposal  costs  of  the  Federal 
Acquisition  Regulation. 

(b)  Although  “offer”  and  “offeror”  are 
used  in  this  Request  for  Information, 
your  response  will  be  treated  as 
information  only.  It  shall  not  be  used  as 
an  offer. 

(c)  This  solicitation  is  issued  for  the 
purpose  of:  [state  purpose]. 

(End  of  provision) 

52.215- 4  Type  of  Bualnasa  Organization. 

As  prescribed  in  15.208(d),  insert  the 
following  provision: 

Type  of  Business  Organization  (Date) 

The  offeror  or  quoter,  by  chedung  the 
applicable  box,  represents  that — 

(a)  It  operates  as  a  corporation 
incorporated  imder  the  laws  of  the  State 

of  • _ ,  □  an  individual,  □ 

a  partnership,  □  a  nonprofit 
organization,  or  □  a  joint  venture. 

(b)  If  the  offeror  or  quoter  is  a  foreign 
entity,  it  operates  as  □  an  individual,  □ 
a  partnership.  □  a  nonprofit 
organization,  □  a  joint  venture,  or  □  a 
corporation,  registered  for 

business  in  _ 

(country) 

(End  of  provision) 

52.215- 5  Facsimile  Proposals. 

As  prescribed  in  15.208(e),  insert  the 
following  provision: 

Facsimile  Proposals  (Date) 

(a)  Depnition-Facsimile  proposal,  as 
used  in  this  solicitation,  means  a 
proposal,  revision  or  modification  of  a 
proposal,  or  withdrawal  of  a  proposal 
that  is  transmitted  to  and  received  by 
the  Government  via  facsimile  machine. 

(b)  Offerors  may  submit  facsimile 
proposals  as  responses  to  this 
solicitation.  Facsimile  offers  are  subject 
to  the  same  rules  as  paper  proposals. 

(c)  Telephone  number  of  receiving 
facsimile  squipment:[insert  telephone 
number] 


(d)  If  the  offeror  chooses  to  transmit 
a  focsimile  proposal,  the  Government 
will  not  be  responsible  for  any  failure 
attributable  to  the  transmission  or 
receipt  of  the  facsimile  proposal 
including,  but  not  limited  to,  the 
following: 

(1)  Receipt  of  garbled  or  incomplete 
proposal. 

(2)  Availability  or  condition  of  the 
receiving  facsimile  ecmipment. 

(3)  Incompatibility  between  the 
sending  and  receiving  equipment. 

(4)  Delay  in  transmission  or  receipt  of 
proposal. 

(5)  Failure  of  the  offeror  to  properly 
identify  the  proposal. 

(6)  Illegibility  of  proposal. 

(7)  Sec^ty  of  prop<W  data. 

(e)  The  Government  reserves  the  right 
to  make  award  solely  on  the  facsimile 
proposal.  However,  if  requested  to  do  so 
by  the  Contracting  Officer,  the 
apparently  successful  offeror  agrees  to 
promptly  submit  the  complete  original 
signed  proposal. 

(End  of  provision) 

52.215-6  Place  of  Performance. 

As  prescribed  in  15.208(f),  insert  the 
following  provision: 

Place  of  Performance  (Date) 

(a)  The  offeror  or  quoter,  in  the 
performance  of  any  contract  resulting 
from  this  solicitation,  □  intends,  □  does 
not  intend  [check  applicable  block]  to 
use  one  or  more  plants  or  facilities 
located  at  a  different  addreu  from  the 
address  of  the  offeror  or  quoter  as 
indicated  in  this  proposal  or  quotation. 

(b)  If  the  offeror  or  quoter  checks 
“intends”  in  paragraph  (a)  of  this 
provision,  it  ^all  insert  in  the  spaces 
provided  below  the  required 
information: 

Place  of  Performance 

(Street  Address,  City,  County,  State,  Zip 
Code) 


Name  and  Address  of  Owner  and  Operator 
of  the  Plant  or  Facility  if  Other  than  Offeror 
^oter 


(End  of  provision) 

52.21 5-7  Annual  Representations  and 
Certifications— Negotiation. 

As  prescribed  in  15.208(g),  insert  the 
following  provision: 

Annual  Representations  and 
Certifications — ^Negotiation  (Date) 

The  offeror  certifies  that  annual 
representations  and  certifications  (check 
the  appropriate  block): 
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53.302-307  Optional  Form  307  Contract  Award. 


13.  TOTAL  AMOUNT 


14.  CONTRACT( 
furnish  and  deii^ 
stated  in  this  dA 
and  obligatioiw  ol 
and  oovemedw 
incorporatedOM 


15.  AWARD.  The  Goverrwnent  hereby  accepts  your  offw  on  the 
soficitation  identified  in  item  3  above  as  reflected  in  this  *^^9 
document.  The  rights  and  obligations  of  the  parties  to  this 
contract  shaU  be  subject  to  and  governed  by  this  document  ana 
any  documents  attached  or  incorporated  by  reference. 


united  states  of  AMEIVCA  ISignMwm  at  Contneting  OtOcm) 


k.  NAME  OF  CONTRACTVIG  OfFICEB 


e.  Tm.E  Of  siONEn 
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AMENDMENT  OF  SOUOTATION 
(Ntgotiattd  ProcunoMotsi 


NOTICE:  Offerors  must  adufowlsdga  receipt  of  this  amendment  in  wntirtg.  I>v  t^e  date  and  time  speafied  for  proposal  suomissions 
or  tfw  date  artd  time  specified  in  6,  whichever  is  later.  IF  YOUR  ACKNOWlfOGME^  IS  NOT  RECEIVED  AT  THE 

OESIGNATEO  LOCATION  BY  THE  SPEOFIEO  DATE  AND  TIME.  YOUR  OFFER  MAY  BE  REJECTED.  If.  by  virtue  of  this  amendment, 
you  wish  to  Chengs  your  offer,  such  change  must  make  referertce  to  the  solicitation  ai)d  this  amendment  and  t>e  received  prior  to 
the  date  artd  time  specified  in  Stock  6.  _ _ _ 


(FR  Doc.  96-23392  Filed  9-10-96;  8:45  am) 
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48073,  48074 

Propo— d  RutoK 

17  . 46430,  46608,  47105, 

47866 

20- . 47786 

21 . 46431 

648  . 47106,  47472,  47473 

679 . .47108,  48113 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exdtjsion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  TODAY 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards; 
Group  IV  polymers  artd 
resm;  published  9-12-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Tennessee;  published  7-29- 
96 

FEDERAL 
COMMUNICATIONS 
COMMISSION 
Practice  and  procedure: 
Application  fee  schedule; 
published  8-13-96 
Correction;  published  8- 
28-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Certificate  arxt  voucher 
programs  (Section  8)- 
Conforming  rule; 
published  8-13-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminiatration 
Class  E  airspace;  correction; 
published  9-12-96 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agriculture  Marfcetirtg 
Service 

Almonds  grown  in  Califomia; 
comments  due  by  9-19-96; 
published  8-20-96 
Marketing  orders;  experrses 
artd  assessment  rates; 
comments  due  by  9-16-96; 
published  8-16-96 
Orartges  and  grapefruit  grown 
in  Texas;  comments  due  by 
9-20-96;  published  8-21-96 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animais  artd  animal 
products; 


Foreign  ^regiorts;>  criteria 
based  on  risk  class 
levels,  etc.;  comntents 
due  by  9-16-96;  published 

7- 11-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  regulations: 

Crop  insurance  coverage  for 
production  of  aghculturai 
commodity  on  highly 
erocbble  land  or  converted 
wetlartd;  comments  due 
by  9-20-96;  published  7- 
23-96 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Federal  clairrts  collection; 
admirtistrative  offset; 
comments  due  by  9^16-96; 
published  8-30-96 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Federal  claims  collection; 
a^nistrative  offset; 
comments  due  by  9^16-96; 
published  8-30-96 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Federal  claims  collection; 
admirtistrative  offset; 
comments  due  by  9-16-96;  • 
published  8-30-96 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Federal  claims  collection; 
admirtistrative  offset; 
comments  due  by  9-16-96; 
published  8-30-96 
AGRICULTURE 
DEPARTMENT 
Acquisition  regulatiorts: 

Federal  regulatory  review; 
comments  due  by  9-16- 
96;  published  7-16-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
managenrtent: 

Summer  flounder;  comments 
due  by  9-16-96;  published 

8- 26-96 

Sumnrter  flourtder,  scup,  and 
black  sea  bass; 
comments  due  by  9-19- 
96;  published  8-23-96 
Marine  mamrrtals: 

Endangered  fish  or  wikflife- 
Anadramous  Atlantic 
salmon  in  seven  Maine 
rivers;  comments  due 


by  9-17-96;  published 
8-27-96 

Incidental  takirtg- 
Navai  activities;  USS 
Seawolf  subrn£uine 
shock  testing; 
comments  due  by  9-17- 
96;  published  8-2-96 
Naval  activities;  USS 
Seawolf  submarine 
shock  testing; 
correction;  corrunents 
due  by  9-17-96; 
published  8-23-96 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Reporting  requirements: 
Options  aixf  futures  targe 
trader  reports;  daily  filing 
requirements;  comments 
due  by  9-16-96;  published 

7-18-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Petroleum  products; 
comments  due  by  9-20- 
96;  published  7-22-96 
Small  Business 
Administration;  certificates 
of  competerx^  processing; 
comments  due  by  9-20- 
96;  published  7-22-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 

Fuel  arvj  fuel  additives- 
Oiesel  fuel  sulfur 
*  requirement  exemption; 
Alaska;  comments  due 
by  9-18-96;  published 

8-19-96 

Diesel  fuel  sulfur 
requirement  exemption; 
Alaska;  comments  due 
by  9-18-96;  published 
8-19-96 

Air  quality  implementation 
^  plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 

9-20-96;  published  8-21- 
96 

Hazardous  waste  program 
authorizations: 

Indiana;  comments  due  by 
9-19-96;  published  8-20- 
96 

Superfund  program: 

National  oil  arxl  hazardous 
substances  contingency 
plan- 

National  priorities  list 
update;  comments  due 

9-1^96;  published 
8-15-96 

National  priorities  list 
update;  comments  due 
by  9-1^96;  published 
8-15-96 

National  priorities  list 
update;  comments  due 


by  9-20-96;  published 
8-21-96 

.,  National  priorities  list 
update;  comments  due 
by  9-20-96;  published 
8-21-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 

Private  land  fnobile 
services- 
PiA)lic  safety  radio 
requirements  through 
2010  calendar  year; 
comments  due  by  9-20- 
96;  published  5-20-96 
Ractio  stations;  table  of 
assignments: 

Arkansas;  comments  due  by 
9-16-96;  published  9-3-96 
Colorado;  comments  due  by 
9-16-96;  published  8-6-96 
Hawaii;  comments  due  by 
9-16-96;  published  8-6-96 
Oklahoma;  comments  due 
by  9-16-96;  published  8-6- 
96 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance: 

Temporary  housing 
assistance;  mobile  homes 
arxl  travel  trailers; 
inventory  divestiture; 
corrunents  due  by  9-20- 
96;  published  8-21-96 
FEDERAL  RESERVE 
SYSTEM 

Reimbursement  for  providirrg 
financial  records  (Regulation 
S): 

Recordkeeping  requirements 
for  certain  financial 
records;  comments  due 
by  9-20-96;  published  8- 
21-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Admlrrlstratlon 
Aid  to  Families  with 
Dependent  Children  under 
title  IV-A  of  the  Social 
Security  Act;  child  support 
cooperation  arul  referral; 
comments  due  by  9-16-96; 
published  7-17-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  addtiives: 

Adhesive  coatings  and 
components- 
Dimethyl  1,4-cyclo- 
hexarredicarboxylate; 
comments  due  by  9-16- 
96;  published  8-15-96 
Labeling  of  drug  products 
(OTC): 
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Orally  ingested  drug 
products  containing 
calcium,  magnesium,  and 
potassium  (OTC); 
comments  due  by  9-20- 
96;  published  7-22-96 
Sodium  content  (OTC); 
labeling  previsions; 
comments  due  by  9-20- 
96;  published  7-22-96 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Public  housing  development 
program;  Federal 
regulatory  review; 
comments  due  by  9-20- 
96;  published  7-22-96 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Land  arxJ  water. 

Rights-of-way  over  Indian 
lands;  conwnents  due  by 
9-16-96;  published  7-18- 
96 

Practice  and  procedure: 
Administrative  action 
appeals;  Federal 
regulatory  review; 
comments  due  by  9-19- 
96;  published  6-21-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Patent  preparation  aixj 
issuance;  comments  due  by 
9-16-96;  published  8-16-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Anadramous  Atlantic  salmon 
in  seven  Maine  rivers; 
comments  due  by  9-17- 
96;  published  8-27-96 


Copperbelly  water  snake; 
comments  due  by  9-16- 
96;  published  7-16-96 
INTERIOR  DEPARTMENT 
Natural  resource  damage 
assessments 
Type  B  procedures; 
comments  due  by  9-16- 
96;  published  7-16-96 
JUSTICE  DEPARTMENT 
Bankruptcy  Reform  Act: 
Starvjing  trustees; 
qualifications  and 
standards;  comments  due 
by  9-16-96;  published  7- 
18-96 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Construction  and  general 
industry  safety  and  health 
standards: 

Federal  regulatory  reform; 

comments  due  by  9-20- 
-96;  published  7-22-96 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Digital  audio  recording  devices 
and  niedia;  statements  of 
account,  verification; 
comments  due  by  9-16-96; 
published  6-18-96 
PERSONNEL  MANAGEMENT 
OFFICE 

Health  benefits,  Federal 
employees: 

Leave  without  pay  or 
insufficient  pay;  payment 
of  prerniums;  comments 
due  by  9-20-96;  published 

7-22-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 


Los  Angeles-Long  Beach. 
CA;  safety  zone; 
comments  due  by  9-19- 
96;  published  7-19-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Beech;  comments  due  by  9- 
17-96;  published  8-9-96 
Boeing;  comments  due  by 
9-16-96;  published  7-17- 
96 

Eiritish  Aerospace; 
comments  due  by  9-16- 
96;  published  7-17-96 
Fokker;  comments  due  by 
9-16-96;  published  8-6-96 
Hamilton  Standard; 
comments  due  9-16- 
96;  published  8-2-96 
JetstreEun;  comments  due 
by  9-16-96;  published  8-7- 
96 

Lockheed;  comments  due 
by  9-16-96;  published  8-6- 
96 

Sikorsky;  comments  due  by 
9-17-96;  published  7-19- 
96 

Class  0  airspace;  comments 
due  by  9-20-96;  published 

8- 27-96 

Class  E  airspace;  comments 
due  by  9-16-96;  published 

9- 5-96 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
starxlards: 

Occupant  crash  protection- 


Air  bags;  reduction  of 
dangerous  impacts, 
especially  on  children; 
comments  due  by  9-20- 
96;  published  8-6-96 

School  bus  manufacturers 
and  school  transportation 
providers;  public  meetirrg; 
comments  due  by  9-16- 
96;  published  6-19-96 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

National  banks  lerxfing  limits; 

comments  due  by  9-16-96; 

published  7-17-96 

Treasury  department 

Internal  Revenue  Service 

Income  t£U(es: 

Extraordinary  dividends; 
distributions  to  corporate 
shareholders;  comments 
due  by  9-16-96;  published 
6-18-96 

Securities  dealers;  mark-to- 
market;  equity  interests  in 
related  parties  and  dealer- 

.  customer  relationship; 
comments  due  by  9-18- 
96;  published  6-20-96 

Structure;  definition; 
comments  due  by  9-18- 
96;  published  6-20-96 

VETERANS  AFFAIRS 

DEPARTMENT 

Medical  benefits: 

Homeless  providers  grant 
and  per  diem  program; 
comments  due  by  9-16- 
96;  published  7-16-96 


Annoimcmg  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 


The 

Federal  Register: 
What  It  Is 
And 

How  To  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Qxfo  of  Federal  Regulations  Sjrstem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 
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as  cross-references. 

$24.00  per  year. 

A  finding  aid  is  included  in  each  publication  which  hsts 
federal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register 
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